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GREAT-BRITAIN. 


T was the Prerog ative of the Firſt-born to be both King 
and Prieſt; and this may be a Reaſon mhy the eldeſt 
Son was to haue a double Portion, that he might bet- 
ter ſupport both thoſe Dignities, which did formerly 
thus concur in one Perſon, till there was a poſitive Law to ſe- 
parate them, and that was not till the Prieſthood was ſettled 
i Aaron, and the Civil Government in Moſes. 
8 The Church being then reduced to a Publick Policy, and 
W governed by Prieſts of Divine Iuſtitution, it was neceſſaryg 
Wh that as ſuch, they ſhould be Reverenced by the People, there- 
ore they were crowned with — fine Linnen, they of- 
red in Veſſels of Silver and Gold, and the very War- 
Lights by which they performed their Evening-Sacrifices, were 
Wet before them in Candleſticks of Gold; they were anointed 
With the ſame Oyl with Kings, and they had a Revenue. 
uitable to their Dignity; which did not conſiſt meerly in 
2 but in a certain part of all the Sacrifices (except 
| 3 in the Firſt-fruits of Corn, Wine, and 
Dyl, in the Firſt-born of Men, and all unclean Beaſts which 
pere redeemed at the Value of Twelve Shillings and Sx- 
pence, paid to the Prieſt; and even among the civilized 
entiles it was an univerſal Cuſtom to honour their Prisfts 5 
4 what is Univerſal hath always an Appearance of being 


eaſonable. 
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iv To the CIRRGVY of Great-Britain. q 
Thus the Romans had ſo great a Reverence for the Dig- 3 
nity of their Prieſthood, that the Office of the Augurs was 
limited only to Families of Noblemen, which continued til! 
che Tribunes of the People brought it among the Plebei- 
ans. Strabo tells us, that plerunque ex eadem fami- 
lia ſunt xeges & pontiſices: And we find that long be- 
fore that Time it was imputed to Jeroboam to be as great a ſ 
Fault as any in his Reign, to have choſen the Prieſts out of 
the loweſt of his Subjects. 1 
But to come nearer Home, the Clergy were in ſo great 
Eſteem throughout the whole courſe of the Britiſh and Sax- i 
on Succeſſians, that they were always the Judges of this Na- 
tion; and not only ſo, but their Judicial Determination: 
were uſually grounded upon thoſe very Laws which they them- 
ſelves had propoſed and approved. =_ 
And aſterwards, when they had above the Third Part of i 
the Land in their Poſſeſſion diſcharged from all Services to 
the Crown, and. from. all other Duties but ſuch which they if 
impoſed on themſelves in their Eccleſiaſtical Aſſemblies, our 
Anceſtors had not the leaſt Suſpicion that an ill Uſe would 
be made of thoſe vaſt Revenues whilſt in the Hands of the 
Clergy ;, and therefore au Alien might be preſented to a Be- 
nefice which is a Freehold in Law, but a Lay- Alien was not i 
allowed to purchaſe any Freehold, becauſe it was preſumed i 
he would adhere to his own Country in Time of War, in 
which this Nation was then frequently engaged. © 
And as a farther Inſtance of that Eſteem which our Pre- 
deceſſors had for Men of this Order, if any of them had 
committed a Fault which deſerved any Publick Puniſhment, 3 
was never expoſed till degraded, and then he ſuffered, not 
4s a Clerk, but as a Lay- man. 4 
But as lis uſual for Alen to run from one Extreme to 
another, ſo now we live in an Age where you who are the 
Prieſts of the New Covenant, are in a worſe Condition il 
than the Nethinims of the Old; you meet with Philiſtines Wl 
every Day, who defy the very Notion of a Living God, and 
laugh at Revealed Religion, becauſe it gives a check to 4 
prophane Courſe of Life, and would make you who are the il 
Miniſters of the Holy Religion like Sampſon, grind in the 
Mill, but without taking Toll: Theſe Men would have you 
10 


6 To the CrtrGy of Great-Britain. v 
be the Miſſionaries of the People; and if their Power 
equal to their Prejudice, they would make you Miniſters 
d Shepherds, not in the Metaphor, but in the Letter; or 
you muſt exerciſe the Miniſterial Function, they would 
fine you to that ancient and cleanly Part of it in ſcowring 
be Veſſels, and ſweeping the Churches. ** hibis 
Theſe are the Men who are Born as the Wild Aſſes 
Holts, and yet would fain become Wiſe ; which they 
WW: tempe by advancing their Tinſel Reaſon above Revela- 
Jon, who in their Wild Rapſodies of a Heated Conver- 
tion admire the Modern Spinoza for that Blaſphemous 
tion, in aſſerting the Holy Bible to be a complete Syſtem 
Religious Errors; but if they had Leiſure from doing 
ot hing, to read all the Books which either he or Porphyry 
core him have wrote againſt the Goſpel, they could never 
/tabliſh Irreligion by Argument: Tis true, they might, 
le them, make ſome vain Attempts againſt the Authority 
= the Scriptures, but to different Purpoſes, for Porphyry 
Wd it to advance the Philoſophy of the Stoicks, who 
aced their chief Happineſs in Virtue, who profeſſed a great 
verity in their Morals, and might therefore be called the 
WP hariſces of Paganiſm. : | : ET, 
= But theſe Men expoſe Religion to ſecure themſelves from 
eir own Guilt; they gratify all their .licentious Deſires 
Without Fear or Remorſe, and are hardened by daily and 
oeterate Sins, which nothing can remove but the miracu- 
W's Opperation of Grace; and living in a ſettled Neglect 
Divine Inſtitutions, have not Stoiciſm enough to re- 
We 4rd Virtue, either for the Advantages which attend it in 
Ws Life, or for the Rewards which it will bring in the 
ert. g | | 
Theſe accompliſhed Sinners diſtinguiſh themſelves by a new 
ef Free-Thinkers, and declare that nothing is ſo 
eult to Men of Parts as to believe Revealed Religion; 
Y bave learn'd of the Peripatetick to explode all Prayers 
W's Thankſoivings to God, pretending that the Purpoſes of 
W- infinite Being cannot be alter'd or determined by their 
„on,, neither can ſuch a Being, ſtand in need of the 
We raiſes of finite Creatures, and if they have any manner of 
ion, "tis the ſame which the Dutchman ſaid of Gro- 
| A 3 tis, 
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nothing if they were in the wrong 


 Touth and Vigour exert themſelves in very High Flights 
' for the Imaginary Good of the Church; yet if it had 1 


| Fools, muſt now by a fatal Mſtake, be imagined the Wits 


your Maintenance, in jeſting you into a Contempt of the 


tins, That he was of the Religion of the learned Men, that 
165 to believe what they pleaſe. | 
Aid yet when they are advanced in Years, as well 4s in 
Wickedneſs, when they are fo old that Prophaneſs can be no 
longer pleaſing to them in Converſation, then they begin to 
read the Scriptures, and endeavour to brighten the ſhort f N 
Remainder of their Days by living up to the Divine Pre- 
cepts of the Goſpel , but ti. cum numina nobis mors 
inſtans majora fecit having never before made 1ſt 
of that Thought wich Arnobius did to perſwade the Pagans i 
to believe in the True God, viz. That they might be eter- 
nally Happy if they were in the right, but they could loſe 
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"Tis true, ſome of theſe Free-Thinkers ny in their 


better Support it would ſtand as Tottering as the Ark off 
God did formerly in Uz7iah's Cart; for rather than not 
to make Proviſion for the Fleſh to fulfil the Luſts 
thereof, they would turn the very Churches into Taverns, 
and like Belſhazzar, drink Wine with their Concubine; 
there. a : | N N . 1 

And yet ſuch Men as theſe, who were Holy David'; 


of this Age, if that. may be called Wit, which conſiſts 
in Lamp oning your Character, in Reproaching your Per- 
ſous with —m— Names, ſuch as Pulpitorum Crepi- 
tacula, Plebeculæ Cymbala, &c. in declaiming againſt 


neceſſary Supports of your Lives, which they have told tie 
World you ſhould eſteem as Types and Shadows, and ab- 
liſh them with the Ceremonial Lam: And, Laſtly, By 
Rithming you into the Love of that Poverty which they 
hate above all Things : Thus the late famous Laureat tel. 

you, That | i; - ll 
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our Saviour came not with a gaudy Show, 

Nor was his Kingdom of this World below; 
atience in Want and Poverty of Mind, & 
hoſe Marks of Church and Church-men he deſign'd, 
And Living Taught, and Dying left behind. 
he Crown he wore was of the pointed Thorn; 

n Purple he was Crucified not Born: 

FT hey who contend for Place and high Degree, 
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ue, this would be a glorious Example for you to follow; 
er then the Doctrine which proceeded from a Poor and Hum- 
Ve Prieſt, wonid have as great Efficacy on the People, as 
hat which came from One cloathed in Purple and fine Li- 


en. 

But it has been long ſince wiſely obſerved by the Satyriſt, 
54 ——Plurima ſunt quæ non audent homines petuſa 
icere lan. And tis plain, that in the very Ruſt of an 
en Age, Men will be governed by Opinion, not always built 
pon juſt and regular Motives; that they will be influenced 
ore by the Appearance than the real Value of Things and 
erſons; and then it muſt neceſſarily follow, that he who 
SD ſiciates in wretched Weeds, will render his Performance as 
an and Contemptible as his Perſon , and that the People 
= nt care how ſeldom they offer up Praiſes and Thankſ- 
ing, in thoſe Churches which are not beautified ſo well 
their ordinary Houſes, and where the Prieſt is ſo much 
pt of Repair. | | 


Are not his Sons, but thoſe of Zebedee. OS 
4 
,= But a wiſer Man than our Poet hath told us, that tho? 
Viſdom is better than Strength, yet a Poor Man's Wiſ- 
Vom is deſpiſed, and his Words are not heard. 
Ji true, if the World was made of pure and refined Vir- 
| 


1 Juvenal, Satyr V. verſe 120. 
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"Tis therefore to he deſired that the Church might be « 
very bountiful Mother to all her Sons, eſpecially to thoſe who. il 
uſe their utmoſt Diligence to advance the Kingdom of our 
Redeemer, ſor Godlineſs has the Promiſes of this Life as well 
as of that which is to come; and tis reaſonable that you Wi 
who are the True Miniſters of the Chriſtian Religion ſhould Wi 
be raiſed by a plentiful Subſiſtence above the ordinary 
Gndition of Men, becauſe the great Talents which are given 
to ſome, are much more ſerviceable to the Church when they 
are accompanied with a great * Revenue; but where the il 
Clergy have a Maintenance ſuitable only to their common 
Neceſſuties, and not ta their Dignity, in ſuch Caſe, the 
ſaying of Panormitan will always prove true, viz. Ad ten- 
nuitatem beneficiorum neceſſario ſequitur 1gnorantia 
Sacerdotum ; and where ſuch Shepherds are, the Flock muſt Þ 
needs go. aſtray. 3 * JS 

And yet ſuch there are in many Places which might occa- 
ſion the Archbiſhop. of Spalato to make that ſevere Refle- 
ion on us, viz. That he ſaw nothing reformed but our 
Doctrine. And a Learned Prelate of our Church hath | 
ovſerued, that the ſlender Proviſion of many _— is 4 
ntempt upon Religion it ſelf, and an unanſwerable Preju- i 
dice to the Reformation. 5 | : 

Nom ſince many of you labour under ſome of theſe. Dif- | 
ficulties ; and ſince all your Diligence and Application both | 
by Preachins and Writing can Rive give a' Check to the | 
Opinions and Practices of unreaſonable Men, or make- any 
awful Impreſſions on them of that God, whom tis their 
Advantage as well as Duty to obey, therefore that the Con- 
cerrs of your Civil Rights might. not too much divert yon 
from ſuch difficult and uſeful Studies, I have collected all the 
Laws relating to thoſe Rights, and reduced them under 
proper Titles, that you may at one View peruſe all that is 
Pertinent to each Subjeft without Buying or Reading many 
Volumes in which they lay diſperſed. N N 


11 


a * 
5 U 2 TY TO NENT 4 ' 8 
8 r n r IT IR mores . 
ö My. 2 CERES ERR” ?E * 


— 


* It was the Opinion of Euripides, as tranſlated by Ennias, 
that —=Quum opulent! loquunter parita ac ignobiles eidem difta, 
ealemque oratio æque non æque valet, | 

+ Preface to the Hiſtory of the Reformation, 2 Parts. 
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Io the Citrey of Great-Britain. ix 
= Something of this Nature bath been already done by Sir Si- 
non Degg, and with great Judgment, ſo far as he hath 
Wore ; and ſince him by Dr. Godolphin, who being 4 Civi- 
ian himſelf, hath ſo blended the Civil, Canon, and Com- 
on Law together, that in his Book there is an incoherent 
WG xture of all thoſe Laws, and tis a meer Tranſcript of 
nam Common Law Caſes, without Order, Method, or Ap- 
Wplication | 13 
I has been my Care in ſome meaſure to ſupply the Deſects 
of thoſe who have wrote on this Subject, and lilewiſe to 
Je ſerviceable to you whilſt you are carefully diſcharging 
Hour Duties in this World to make all of us Happy in another. 
And the“ ſuch your Endeavours may be reviled with the 
W/cn/ſleſs Name of Prieſtcraft; yet tis not to be doubted, 
ut that Power which heretofore enabled a few poor Fiſner- 
men to ſubdue a great part of Mankind to the Obedience of 
Wir heir Redeemer, will ſtill enable you to proceed in all Things 
Wrrcceſſary to the great Charge committed to your Care; and 
this may be a Means to remove that Contempt and Scorn 
which ſome profligate Men have raiſed againſt your Perſons, ' 
it may be an effectual Method to preſerve the Church 
rom Danger. p | EN 
It may be in Danger by Diviſions among your ſelves, 
Pet n God — 2 it ſome particular Marks of his 
Favour; but it muſt be as Moſes told the Iſraelites, not 
er the Righteouſneſs of her SONS, but for the Wickedneſs of 
er Adverſaries. You all know that the Chriſtian Reli- 
gion ought to be indiviſible, becauſe tis the only True One, 
n proceeds from One God, and from One Truth. | 


But it may | juſtly. be a Wonder now (as it was formerly 
o the famous * Charron) that it ſhould be divided into ſo 
any Seas and Opinions, inſomuch that there is not an 
Article of the Chriſtian Faith, or anv Point of Doctrine 
ut what has been oppoſed and contraditted. | 

Mat Diſputes were there between the Lutherans and the 
W-formed, De perſona Chriſti & de c#na . Domini? 
d was it not a ſurpriſing "Anſwer to Scultetus, the Ele- 
„ Palatine: Chaplain, who earneſtly exhorting the Di- 


* Cap. 1. Lib. 3. | 
AE et vines 
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vines to live in Union, tho they might differ about the Senſe 
of ſome Texts of Scripture, viz. That Political Friendſhip | 
was never refuſed, and Theological ſhould never be granted. 
But all manner of Friendſhip ſeems to be now laid afide 
among Chriſtians, and more Deviſions are fomented be- 
teen them than are to be found among Jews, Mahometans, 
ard Pagans, the two firſt have very few and but inconſidera- i 
ble Differences; and though there are many among the Hea- 
thens, yet they never produced ſuch diſmal Effects as to ſub- 
vert Kingdoms, divide Emperors, or to diſturb the Govern" 
ment of States; all which bath been done by Chriſtians, to 
the Scandal and Reproach of that Religion which they profeſs, "% 
and this under Pretence of Zeal for it; a Zeal which has 
kindled ſuch a Flame among the divided Parties, that they i 
not only hate one another, but think it lawful to commit all ³ 
marner of Hoſtilities by turns; as if Chriſtians were only 3 
permitted to be inveterate againſt Chriſtians, without any 
reſpeft to Merit or Kindred; as if it was 4 Fault to be 
Compaſſionate, or even Civil to thoſe of a contrary Party or 
Opinion ; and as if Religion taught them to be ſpiteful; and , 
to perſecute each other. 1 
The Hiſtorians of the laſt Age tell us, that there was a 
Vicar of Chrift on Earth, who was a Diſgrace to his Church, 
for throwing St. Peter's Keys into the Tyber, and at the 
fame Time declaring he would uſe St. Paul's Sword, and for 
appearing afterwards in a war-like Habit when the People 
were in Proceſſion to pray for Peace; and tis a poor Excuſe i 
which Cardinal Pallavicini made for his furious Man, viz. 
that the Church was then in Danger, and had need of a war- 
lite Pope. | LS : 
De like Excuſe might be made for the Violence and Fury 
of Luther; but tho*-the Writers in this Time commend his 
unſhalen Conſtancy for the Truth, yet it was always imputed 
as 4 Fault, that he could never bring himſelf to any manner of 
Temper towards thoſe whom be once oppoſed 5, he never conſi- 
dered what St. Auſtin has taught us, That *tis a very diffi" 
cult Fhing to diſtinguiſh Truth from Falſhood, and there fore 
we ſhould never be violent againſt thoſe who Err. | 1 
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To the CTER OV of Great-Britain. xi 
I Reaſon and Cnviction which make ſincere Converts, 
ud build up the Walls of the Temple where Perſecutions widen 
he Breaches, and cauſe ſuch Diviſions among the People which 
„ ſhake the Foundations of a Church, though Built on a 
WR ock, and at laſt daſb it in Pieces; this Danger we have 
nee, and not many Tears. ſince, eſcaped ;, and if we do not 
row wiſer by the Miſchiefs which were then in View, we ſhall 
either be reſpected at Home or Abroad; which puts me in 
ind what 4 learned Prelate who was preſent at the Synod of 
Dort, obſerved upon the old Poet Prud lentius, that he ſpoke 
ie Oracle in theſe word 
—ciſſura Domeſtica turbat, 

Rem cleri titubatque foris qui diſſidet intus. 
Therefore tis to be wiſhed that you may never be diſtin- 
kf 2 Approbrious Names or Characters, which in Time 
Hay the Church truly Militant, and then Religion may 


4 e in danger of 1 out of the World ; for as in- 
== emperate Zealots ſeldom give, ſo they camot expett Fair 
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ovparter.. 
TLis likewiſe to be deſired, that Moderation which hitherto 
ah been counted a Virtue, may not loſe that noble Chara- 
er, and be turned into a Name of Reproach ; and that 4 
well-rempered Zeal for our Religion may not be branded with 
ukewarmneſs, unleſs tis hot enough to ſcorch our Charity, 
ich hath ſo long been eſteemed a Saving-Grace, and which 
vi ever continue one of the brighteſt Parts of Chriſtianity. 
= was for this Virtue that ſome of our * Eccleſiaſtical Wri- 
ers have made ſuch mighty Elogies on the Emperor Jovian, 
be always declared for the Orthodox Party of Chriſtians, but 
could never be perſwaded to expel thoſe from their Churches 
who were of 4 contrary Opinion. FE | 
He diſcouraged all manner of Diſputes about Religion, and 
4 great Eſteem for thoſe Men who were for promoting 
Peace and Unity, and he deſigned by his Gentleneſs and Mild- 
% to extinguiſh all the Schiſms of the Church. 155 

| This was certainly a more effeftual Means to do it than 
be fiery Temper of Eliſha, which made another Prince at 
in, wh ther he was the Perſon who troubled Iſrael. 
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. * Socrat, Eccleſ. Hiſt. Lib. 3. Cap. 25. BE, 
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xi To the CIEROGVVY of Great-Britain. 4 
But if there is any now among us who would imitate his Se- 
verity in deſiroying the Falſe Brethren, I hope they will not 
pretend to juſtify themſelves (as that Prophet might have done) 
by any Inſpiration or Special Commiſſion from God, but rather 
conſider that our Saviour bimſelf was of a quiet and peaceable 
Temper ; be war never ſeen in Whirlwinds, Earthquakes, or ⁶ 
Fire, but in a ſtill ſmall Voice, which appears not only thro' the i 
whole Courſe of bis Life, but in the remarkable Rehiuke which ³⁵⁶ 
be gave Two of bis furious Diſciples, viz. That they did 
not know of what manner of Spirit they were: But I 
may venture to ſay they were of a Spirit not very ſuitable to the ii 
Defign of bis Coming into the World, for that was to Save and 
| not to Deſtroy. RAGS = 
\ 8 It was he who pronounced a Bleſſing on the Peace-makers, and 
1; to ſuch he gave the glorious Title of - Children of God; and i 
1; tho their Condition here is often unfortunate, becauſe be who will 
not be a Hammer to knock, down all of an oppoſite Party, ir 
now made an Anvil on which both Sides continually beat, yet 
be will certainly in the next Werld enjoy the promiſed Bleſſing ar 
4 juſt Reward for the Calmneſs of that Temper which expoſed 
lim to ſo many Sufferings here. | | 
Therefore let it never be forgotten, that Unity, Love and Meek- 
neſs are the diſtinguiſhing Marks of the Chaplains of the Prince 
of Peace; that Violence adds neither Beanty or Strength to a 
good Cauſe, and Truth is always attended with Gentlineſs. 
Let it likewiſe be remembered, that it was the Dove and not 
the Raven which returned with the Olive- Branch in its Mouth; 
and laſtly, let us all unite in our hearty Deſires, that the Peace 
of Jeruſalem may be duly conſidered and always preſerved in 
the Chamber of that Name. | | 2 MA 


WILI. NELSON. 


= 1 


4 me BOOKS Printed for, ard Sold by Charles 
Harper, at the Flower. de- luce, over againſt 
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Divinity and Miſcellauies. 1 

HE Relative Duties of Parents and Children, Huſ- 
bands and Wives, Maſters and Servants, conſider d; 
"2 Sixteen Sermons; with Three more upon the Caſe of 
elf- Murder, in Octavo. By V. Fleetwood, now Lord Bi- 
op of St. Aſaph. | | 
Four Sermons: I. On the Death of Qneen Mary, 1694. 
. On the Death of the Duke of Glouceſter, 1700. III. On 
ie Death of King William, 1701. IV. On the Queen's 
Ncceſſion to the Throne, in 1703. By William Lord Bi- 
hop of St. Aſaph. : 
An Eſſay upon Miracles, in Two Diſcourſes. The Se- 
ond Edition, in Octavo. By the ſame Author. 
A plain Method of Chriſtian Devotion, laid down in 
iſcourſes, Meditations, and Prayers, fitted to the vari- 
dus Occaſions of a Religious Life; Reviſed and Tranſlated 
rom the French of Monſieur Furieu, in Twelves. By NV. 
Heet wood, now Lord Biſhop of St. Aſaph. x 

The Reaſonable Communicant : Or, An Explanation 
df the Doctrine of the Sacrament of the Lord's Supper, in 
Il its Parts, from the Communion-Service, in a Diſcourſe 
detween a Miniſter and one of his Pariſhioners. The 
ourth Edition, corre&ed by the Author. Price 1 5. 
B. This Book being very well * of, is, at the 
Requeſt of ſeveral of the Clergy and others, Printed in a 
leſſer Character, for Cheapneſs, to thoſe that give Num- 
ders away, (viz. Price 3 d. or one Hundred for 206. 

hronicon Precioſum: Or, An Account of Engliſh 

Money, the Price of Corn, and other Commodities, for 
he laſt 600 Years. Ina Letter to a Student in the Uni- 
erſity of Oxford. 3 
The Hiſtory of the Old and New Teſtaments in Verſe, 
ich Three Hundred and Thirty Sculptures. In Three 
olumes, dedicated to Her moſt Sacre Ren Vol. I. 
A» Irom the Creation, to the Revolution of the Tribes; 


ol. II. from thence to the end of the Prophets; Vol. III. 
Repreſenting the Actions and Miracles of our bleſſed Sa- 
jour and his Apoſtles. By Samuel Weſtey, M. A, Author 
vf the Life of Chriſt. Octave, "ws 


Books Printed and Sold by C. Harper. 

The Pious Communicant Rightly Prepared; Or, A 
Diſcourſe concerning the Bleſſed Sacrament, with Prayers 
and Hymns, fuited to the ſeveral Parts of that Holy Of- 
fice: To which is added, A Diſcourſe of Baptiſm, and a 
Letter to the Religious Societies. By Samuel Weſiy, M. A. 
Chaplain to his Grace John Duke of Buckingham, and Mar- 
queſs of Normandy, in Twelves. = 
The Whole Duty of Man, according to the Law of Na- 

ture, by that famous Civilian Samuel Puffendorff, now 
made Engliſh; the Third Edition, with Additions and 
Amendments, in Octavo. 4 

The Hiſtorical and Miſcellaneous Tracts of the Reve- 
rend and Learned Peter Hylin, D. D. now collected in one 
Volume; and an Account of the Life of the Author, ne- 
ver before publiſhed, in Folio. | | 2 

Reſolves: Divine, Moral, and Political, with ſeveral 
new Additions both in Proſe and Verſe, not extant in the 
former Impreſſions. By O. Feltham Eſq; In this Twelfth 
Edition, References are made to the Poetical Citations. 
heretofore much wanted, and the Language refin'd, now 
printed in Ott avo. | 

Biſhop V/her's Power of the Prince, and the Obedience 
required of the Subject, with a large Preface. By Biſhop 
Sanderſon, in Ottavo, 3 

The Third and laſt Volume of the Works of Mr. 4bra- 
ham Cowley; being the Second and Third Parts thereof, 
adorn'd with proper and elegant Cuts. Part II. what was 
written and publiſhed by himſelf; now reprinted toge- Ml 

ether: The Eighth Edition. Part III. His Six Books of 
Plants, the Firſt and Second of Herbs, the Third and 
Fourth of Flowers, the Fifth and Sixth of Trees; made 
Engliſh by ſeveral celebrated Hands, with n eſſary Ta- 
bles, and Poems of eminent Perſons, in praiſe of the Au- 
thor, in Octavo, where the two Firſt Volumes of the ſaid 
Works are likewiſe ſold. 

The Lives of the Roman Emperors, from Damitiar. 
where Szetonius ends, to Conſtantine the Great; dedicated * 
to his late Majeſty King William, in Octavo. In Two Vo- 
lumes. By F. Bernard, M. A. | = 

Arithmetick, or the Grounds of Art; Teaching that 
Science, both in Whole Numbers and Fractions, Theori- 
cally and Prattically. Originally compoſed by Dr. Record 
and others: And now Corre&ed, new Methodized, and 
much Irpproved, and thereunto added a new Treatiſe of 


Deci- 


Boobs Printed and Sold by C. Harper. 
Wocimals, with the Demonſtration of each Rule, and the 

lation it has to My. Fractions, alſo why Decimals 
e wrought as whole Numbers, &c. By Edward Hatton, 
ilomercat, in Quarto. 8 4 

—_— | 
Udge Yentris's Reports, in 2 Vols. in Folio. 2d Edit. with 
References. Re SIT 
W The Lord Coke's Commentary upon Littleton, the oth 
ait. with large Additions, Fol. Sh 
Modern A 2d, 30 and 4th Parts; being a Colle- 
Won of ſpecial Caſts adjudged in the Courts of Oueen's- 
Wench, Common-Pleas, and Exchequer, in the Reigns of 
Charles II. K. James II. K. William III. and Q. Mary 
Wreſully collected by a Learned Hand, in 3 Vols. Folio. 
Mr. Serjeant Lutmyche's Reports, and Entries, in Two 
ge Vols. in Folio. | ; | 8 
A new Book of Entries, compil'd by Her. Clift, and 
bliſhed by Sir Cha. Ingleby, Knt. Serjeant at Law, Folie. 
The Office and Authority of a Juſtice of Peace, col- - 
ted out of all the Books, whether of Common or Sta- 
te Law, hitherto written on that Subject, the Second 
VS — — with Additions, by W. N. of the Midle-Temple, 
Writer. 
oh Practical Regiſter, begun in the Reign of K. Ch. I. 
nſiſting of Rules, Orders, and the Principal Obſervati- 
s concerning the Practice of the Common-Law in the 
ourts at Weſtminſter ;, particularly the King's-Bench, as 
ell in Matters Criminal as Civil; the 4th Edition with 
rge Additions, in Octavo. | 
; TOO. School- Boots. | | 
WL © Lirtleron's Dictionary, in 4 Parts, Engliſh and Latin, 

and Latin and Engliſh, the 4th Edition in Quarto. 

ole Dictionary, Engliſp, Latin, and Latin, Engliſh; 
ec oth Edition in Octavo. | 
Aartialis Epigramma tum, in Uſum Delphini, Octavo. 
The Pantheon, repreſenting the Hiſtory of the Heathen 
02s, the 4th Edition, Octavo, with Cuts of the Deities. 
Gratii Faliſci Cynegeticon, cum Pœmatio Cognomine,M. A. 
pl: Nemſiant . Notis perpetuis, variis que 
Tlonibus adornavit, Tho. Fobnſon, M. A. in uſum Hlu- 
mi Ducis Gloceſtriæ, Octavo. 
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Advertiſement, . © 

Am of the ſame Opinion with the Author 

of a late Preface to a Performance of thig 
ature, That it cannot be Perfect in one Edi 
tion, or in any one Age; for ſince the for mei 
Impreſſion of this Boo x, I have added ſomeM 
thing material almoſt to every Title in thi 
Second Edition; not collected from Proclama$t 
tions, or from any ſuch birding Authorities af 
they are called in the Title-Page and Prefaci 
of that Work, but from the Labours of the 
moſt Learned Men in ſeveral Ages, who have 


treated of the Laws relating to the Churc 
and Clergy of England. 


— 


N. B. The Author's living a great Diſtance from the Y 
Preſs, has occaſioned ſome Errataes in the following 
Book, which the Reader is deſired to mend. f 1 


. — 


AEB 
may ſeem unneceſſary to mention any thing under this 


Houſes of Monks and Fryars are now diffolyed; and thei? 
Poſſeſſions given to the Crown, and the Order of Abbots 
. 
But ſince the Eccleſiaſtical State of England, as it now ſtand · 


as before the Reformation; I thought it not Impertinent to 
dy preſent undertaking to give ſome Account of the Founda- 
on and Endowment of Abies and other Religious Houſes, 
Wc Means by which they*afterwards acquired great Riches, 

nd incidently of other Matters relating to this Subject till the 
me of their Diſſolution. - _ „25% ˙ : 
Abbies were certainly founded and endowed for Religious 
Purpoſes, and were Places where Mol Mep retired from the 
uſie Affairs of the World, and there ſpent their Time in So- 
dude and Devotion & | 
And at firſt, ſuch was the wonderful efteem that both the 


red very large Privileges and Exemptions from the one, and 
moderate Charity and Riches from the other; for tho? by 
he ancient * Common Law of England, a Man could not alien 


f his Heir, yet he was allowed to give part of it to God; 


:rvice, as Abbots and their whole Convents were then held to 
: and beſides, it was a cuſtomary Duty in thoſe Days, for eve- 


hurch a certain meaſure of wheat every Year on St. Martin's 
Pay; and this in our ancient Books is called Church-ſeed, 

But not contented with ſo ſmall a Tribute, the Monks per- 
aded the People that nothing was mote acceptable to God 
dan thoſe Gifts which Princes and Rich Men beſtowed on the 
butch; and becauſe the meaner ſort had little to give; ef 
mething muſt be had from them; and for that purpoſe, Maſſes 
th for the living and the dead, Diſpenſations, Jubilees, and 
pdulgences were introduced, that every body might contri · 
ate ſomething to gratifie the deſires of thoſe alen. 


* Glamvil, libs 7: caps 1» fo. * of 


Title, becauſe all Abbies; Priories, and other Religious 


h, may be better underſtood by informing the Reader how ir 


rince and People had of the Piety of thoſe Men, that it pro- 


ands which came to him by Deſcent without the concurrence 


at is, to ſuch Perſons who were ſeparated and devoted to his 


Man in the Pariſh, or within fuch a Diſtrict, to give to the 


— 


4 


2 Abbies. 

But as theſe Abbies increaſed in Riches, ſo the State became 
Poor; for the Lands which theſe Regulars poſſeſſed were in 
mortua manu, they could never revert or eſcheat to the Lord 
who gave them, and, ſuch was the blindneſs of that Age, that 
they were exempted from Knights Service, and all other Tem- 
poral Services for the Defence of the Kingdom. 

It was for this Reaſon that (b) Laws were afterwards made 
to prohibit Gifts to thoſe Religious Houſes, and my Lord Coke 
tells us, that ſeveral Lords at the creation of the Seigniory 
had a Clauſe in the very Grant, that the Donor might give or 
ſell his Land to whom he would, Excepiis vir Religiqſis & Judæ- 
*; ſo that theſe religious Men were put under the ſame Inca- 
pacity with the Jews, who were Enemies to the Chriſtian Reli- 
gion ; and well they might, for they were then degenerated from 
that ſtrictneſs and ſeverity of Life, for which their Predeceſſors 
were ſo much admired; and as if the Confluence of ſuch large 
and ample Endowments and Riches was not enough to ſupport 
them in a luxurious courſe of Life, they were ſtill contriving 
to get more and to evade thoſe Laws which ſtood in their Way. 
As for inftance : | 

The firſt Statute againſt Gifts in Mortmaine did not do them 
much hurt, for they always employed the moſt cunning and 
learned Men in the Law, and my Lord (c) Coke commends them 
for it ; but what wasit to do? Why, It was to find ways to creep 
out of the Statute, for that prohibited only Gzfrs to Religious 
Houſes, and therefore notwithſtanding that Law they obtained 
Long Leaſes of Lands, which could not be comprehended under 
the Word Gifts. 5 TR 

But then by another Statute 7 Ed. 1. they were prohibited, 
that nec arte vel ingenio terras vel tenementa ſibi appropriare præ- 
ſumant, and this was under the Penalty of forfeiting ſuch Lands; 
but this Law extending only to Gifts, Alienations, and other 
Conveyances made to the Parties, did not comprehend Lands 
which were recovered by a legal courſe of Law, and therefore 
they would bring a præcipe quod reddat againſt the Tenant, and 
would get him by Colluſion to make Default, and thereupon a 
Judgment was obtained to recover the Land, which was entred 
accordingly; and when this Contrivance was found out and 
prohibited, then they invented Feoffments to Truſtees and 
their Heirs, for the uſe of them and their Succefſors, and 
this was afterwards adjudged to be In mortua manu, 

I only mention theſe things to ſhew, that theſe Orders of Men 
did not altogether ſpend their time in Devotion, and in the 
Service of God, but in conſulting the ableſt Lawyers to evade 
thoſe Laws which were made againft their temporal intereft 
and by this means they got the beſt part of the Lands of Engl 
into their poſſeſſion; which they could never have done, but in 


—— 


( Magna Charta, cap. 30. (e) 2 Inſt. 75. Times 


E Times when the People were generally diſpoſed to believe — : 
thing which came from their Priefts, who could eafily impoſe 
on nA the grofſeft Deceits, without any manner of precaution 
to prepare their Belief, 3 

It would take up too much time to mention the Exceſs of the 
Peoples Credulity, and the Folly of Monkiſh Traditions, of 
which 1 ſhall give but an inſtance or two and no more. 

T hey made the People believe that St. Fobn lay in his Grave 
at Epheſus as a Man ſleeping in his Bed; and as the Cloathes 
are ſeen to move when the Man breathes, ſo the Earth of St. 
Jobn's Grave was ſeen to riſe and fall in ſuch intervals, * 

They made them believe, that as ſoon as a Monk put on t 
Habit of his Order, all his former fins were forgiven; and tho 
the amazing Riches which were heaped in their Churches and 
Chappels were in no wiſe ſuitable to their Vow of Poverty, yet 
the Peopte muſt believe they had a due regard fer the perfor- 
mance of that Vow, tho? they all renounced it by their Practice. 

And here I cannot but take notice that ſome of them were 
not contented with thoſe vaſt offerings which the Miracles of 
their own Saints procured, but have graſped after more; as for 

inftance, the Reliques of St. Martin being carried throu 
France in Proceſſion, were at laft placed in the Church of St. 
Germain where they performed ſeveral Miracles; but thePriefts 
of St. Germain thought their Saint not at all inferiour to thoſe of 
St. Martin, and therefore demanded one half of the Offerings: 

The Prieſts of St. Martin inſiſted, that their Saint perform- 
ed all the Miracles, and therefore they claimed the whole; 
and to decide this difference a Leper was placed between the 
Shrines of both thoſe Saints, who happen'd to be healed on that 
fide next St. Martin's Shrine, and turning himſelf was likewiſe 
Rented on the other ſide; ſo that St. Martins Prieſts had the 
whole, | 

Now becauſe this extraordinary Cure ſhould not derogate 
from the Saintſhip of St. Germain, the famous Cardinal Baroni- 
uw has wiſely ſolved the Dithculty, by telling us, that St. Ger- 
main 1 the Power which he had to work Miracles, not 
becauſe he was inferiour to St. Martin, but in Civility to him, 
becauſe he had favoured St. Germain with a Viſit. 

It was in the darkeſt Ages of Superſtition when ſuch ridicu- 
lous Stories could gain any Credit; but when the People were 
| diſpoſed to a Reformation, then they could eaſily fee thro? all 
thole Cheats with which they and their Anceſtors had been fo 
long deluded 7 This puts me in mind what Cicero ſaid upon ano- 
ther occaſion, that there was not an old Woman fo filly as to be- 
lieve the Stories invented concerning Hell; It wasa Reflecti- 


on which he made on purpoſe to prove that fabulous Traditions 


muſt vaniſh with Time; but that True Doctrines are rooted 
deeper by Age, to which * Juvenal ſcems to allude in theſe Verſesg 


896 — 


2 Satyr 2/ ver. 149. B23 x4 


Eſe aliquot manes & ſubterranea Regna 
t Contum & Stygio ranas in gurgite nigras 
 Atque und tranſire vadum tot millia Cymba 
Nec pueri credunt, niſi qui nondum ere lauvantur; 
- Sed tu vera puta; 


One would wonder that ſuch Traditions ſhould obtain for ſo 3 
many Ages, and that thoſe Abbies, which were built i» laudem © Mi 


honorem Dei, ſhould continue ſo long, after they were filled with 
licentious Monks; who, by Cheats and Impoftures, and other 
miraculous Whimſies, had got all the People hid in this World 
to ſecure them a ſafe Paſſage into the next; but ſo it was till the 
Reign of H. 8. | 

*Tis probable that King intended only at firſt to reform 
theſe Abuſes, and not totally to difſolve the Houfes, but they 


choſe rather to Rebel than Reform, for about two Years be- 


fore he appointed any Viſitation of theſe Regulars, there were 
two Rebellions; one in 3 headed by a Church man, 
but diſguiſed in the Habit of a Cobter, and directed by a 


Monk; the other in Torkſhire, where one Ask was their Captain, 
and this was called, The Pilgrimage of Grace; for ſome Prieſts 


marched before the Rebels with Croſſes in their Hands, and 4 
Crucifixes in their Banners. | 9 
But theſe Rebellions being ſuppreſſed, the King about the 


28th Year of his Reign appointed Viſitors to inſpett all the ab- 4 
bies, and to examine every thing which related either to their 


Converſation or — and to report it to the Lord 
Vicegerent Comwell. 

But if the King did always intend a Diſſolution of theſe Bo- 
dies of Men, it was now the more eaſily to be effected, for ſome 
of the Abbots had been guilty of comforting and aſſiſting the 
Rebels, and others were convicted of Diſorders by the Viſitors; 
and thus moſt of them perceiving their time of Diſſolution 
drawing near committed great Waſts; ſo that by theſe Motives 
they were induced to Reſign their Houſes to the King, that 
they might have a better Title to Penſions during their Lives. 

It was by theſe Reſignations that the Houſes and Lands of 
Abbots became vefted-in that King, which were afterwards 2! 
granted by him to the Peopte, under which Grants they are 
enjoyed to this Day. | | 

Some Writers in the late Reign of King James II. gave the 
preſent Poſſeſſors a very large aſſurance of their Titles, ſo that 
they would not be in any danger of loſing their Lands, if Poper 
ſhould have. been eſtabliſhed here, becauſe the Pope himſelf ha 
granted a Diſpenſation in this Caſe, with a non obſtarte to the 
Canon Law. | | 

However this was not much regarded; for the Plenitude of 
the Popes Power is ſo extenſive, that it may be a Queſtion 

where that prevails) whether it can be bound by any Acts of 
is Predeceſſors. Tu 


\ 
"XX 'Tis true we were then told that what was done by any for- 
er Pope, could not well be revoked at that time, which is 
s much as to affirm that it might be done when Opportunity 
erved. - | 
But the preſent Poſſeſſors have a better Title to thoſe Lands 
han the Popes Diſpenſation can give them; for as I have men- 

rioned, moſt of them were e to the King by the Ab- 

ots and Convents themſelves, and theſe Surrenders were all 
confirmed by Act of Parliament. | | 1 
2 The Penſions of thoſe Abbots who ſurrendred were propor- 
tioned to their Crimes or Innocence, but the Monks were al- 
lowed not exceeding Eight Pounds during their Lives, or un- 
til they ſhould be provided with Livings, which they were cer- 
W tain to haye upon every Vacancy, becauſe thoſe who purchaſed 
the Abby Lands of the King were to pay theſe Penſions to the 
Monks out of the Rents of the ſuppreſſed Monaſteries; and to 

eaſe themſelves of that Charge, the Purchaſers were very indu- 
ſtrious to provide Livings for them. 

But this was a wrong Step to Reformation, becauſe the 
greateſt Part of the Clergy were (by this means) ſuch who had 
been formerly ignorant Monks and Fryars, which Sett of Men 
were not worn out till the Reign of Queen El:3abeth; and then 
thoſe of better Education were placed in the Churches 

It has been often inſinuated as a reproach to that Reign in 
which theſe Monafteries were ſurrendred, that it was a rob- 
bing of God; and that it was a covetous deſire of their Riches 
which made the King ſo intent upon the Reformation. | 

In anſwer to this, I muſt admit that Churchmen ought to 
have ſuch a Subſiſtence which may ſecure them from all Secular 
Cares, and from that Contempt which is always incident to Po- 
verty. | 
They ought likewife to have ſufficient for charitable Uſes, 
and to ſupport Hoſpitality for by this Means they win and en- 
ga jc the Aﬀettions of their People. | 

ut when they graſp after great Riches, when by pious Cheats 
they had R obtained from an ignorant and unthink- 
ing Laity the greateſt part of their Poſſeſſions and Riches, and 
when thoſe Riches were ſeldom or never 2 to any Reli- 
gious Pur poſes, then it became the Intereſt of the Nation in 
general, and of the Government it ſelf, to reaſſume thoſe Lands, 
which had ſo long continued uſeleſs to the Support of the one, or 

Defence of the other. 
The Hiſtories of thoſe times inform us, that the Abbots be- 
came rich by falſe opinions and notions of Purgatory impoſed: 
on the People, by Relicks, Maſſes, and other ſuperftitious 
Solemnities, and what is worſt of all, by the ſpoibof the Church 
it ſelf ; for both the great and ſmall Tythes which b ed to 
the Secular Clergy (that is to Parſons) were in many ces 
taken from them, and by the Popes Authority given to and 
f By veſted 


_” Abbieg. 


veſted in the Monaſteries, and the Abbots allowed thoſe who 


liberal, it was only to permit the poor Vicar to have the ſmal! 


ok 


ſerved the Cure but ſmall Stipends, and where they were moft 
Tithes, 


Now when thoſe Monafteries were diſſolved, by reaſon of 
at Abuſes which were committed in them by Monks and 
riars who were a Scandal to their Order, their Revenues 
might with more appearance of Juftice have been ſettled on the 
ſecular Clergy rather than on Lay Men; and this bad been 
the | 


agreeable to the Opinion of St. Auguſtin, who maintained that 


the Emperor did very juftly in taking away the Eccleſiaftical | 


Revenues of the Donatiſis, and giving them to the Ortbodox ; and 
Luther himſelf many Ages after him declared, That the Reve- 
nues of the Church of Rome ought to be appropriated to the 
maintenance of Minifters and Schools. 

But it is natural to Mankind to be always. in Extreams, for 
when theſe Abbies were diſſolved, and all the old Monks dead 


or provided with Livings, ſo that their Penſions ceaſed, thoſe | 
who purchaſed their Lands of the Crown, had them charged | 
with no other Incumbrance, but with that poor Stipend which } 
the Abbot had given to thoſe who officiated at the Altar, and 
which as the learned Lord Biſhop of * Serum rightly obſerves,is i 
not a competent Maintenance for a Clergy-man now, for it 
would ſcarce ſupport a ſingle Man then, without the additional 
Helps of Fees for Obits, Exequies, Maſſes for poor Mens Souls 


(for the Abbots themſelves had the Profits from thoſe that died 
rich) and ſuch other Perquilites, all which are now gone, and 


nothing in the Room; ſo that the Clergy in many Places have 


a very narrow Subſi ſtence, which certainly makes them ſubject 
to want, and by conſequence to Contempt; and this he tells 
us was the greateſt Miſchief which befel the Church at the 
Reformation, that there was not a better Proviſion then made 
for the Clergy, 

 *Tis true this was not only a great but a very unequal 
Change; for Men who lived in the greateſt Eaſe and Plenty, 
to ſubtiſtupon a Penſion of 81, per Ann. for gone of the Monks 
bad more, and all of them could not be provided with Livings ; 
For Men who to diftinguiſh themſelves from, the reſt of the 
Eccleſiaſticks, were called Regulars, becauſe they did or ſhould 
live under certain Rules of Government in their Houſes; I ſay 
for theſe Men to be blended amongſt the Laity, and ſpend the 
reſt of their Days in a poor and neglected manner; for theſe 
Men who had the Honour to ſee the Heads of their Houſes 
mitred, and exempt from the juriſdiction of the Biſhop, by parti- 
cular Grants from Kings, as Abingdon by King Kenulph, Battle 
by William the Conqueror, Ce. and not only ſo, but to exerciſe 
Epiſcopal Authority within their own limits, and who were 
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84 Abbtes. | 7 
*XSÞrds of Parliament themſelves ; and likewiſe to ſee the 
ve Perſons ftript of all thoſe Privileges and Preferments, ang ; 
le many Years afterwards leſs regarded than the Porters of 
cir Abbies before the diffolution, and what is ſtill worſe, to 
tail Poverty upon moſt of the Vicars of this Kingdom. 
1 grant there were no fix'd number of thoſe Abbots who were 
Words of Parliament, but there were always ſome; in 43 H. 3. 
Where were 102 Abbots and Priors ſummoned to Parliament, iu 
oe Reiga of Ed. 1. and Ed. 2. there were 50 and ſometimes 80 
nd more, that the number of Regulars might come nearer to 
he number of Seculars, not that they eſteemed it any great 
onour to be ſummoned by a Layman tho' a King, for their 
bedience was due only to the Pope, and therefore we have n- 
ances when they refuſed to attend the Parliament upon the 
ig s Summons. OS 2 Bad 0 . 2 
And it hath been a Queſtion, that when they did & ere, 
hether it was as part of the Eccleſiaftical State, or a® 8 
heir Lands of the King per Baroniam. 4 
In anſwer to which, I find that under all the EAliſb Saxon 
Kings, they held their Lands in Frank Almoigne,ane* then 
late there in their Spiritual Capacity. RY - 
But King William the Conqueror, to keep them a little cloſer 
to his Service, altered that Tenure, and ap pointed that they 
ſhould hold of him per Baroniam: and my (a) Coke tells us, that 
of thoſe Abbies which were of the King's Foundation, and 
which were held of him per Baroniam,, the Abbots, by vertue of 
that Tenure had a Right to be Snmmoned to Parliament, and 
were Lords of Parliament. | 
And this isconfirmed by the Charter vs z-acurption (5) of the 
Abbot of St. Auguſtine in Briſtol : for the Writ ſets forth that 
the Abbot complained chat he was ſummoned to Parliament, 
Licet ipſe non tenex per Baroniam ſeu aliquo alio modo in Capine, 
nor that his Houſe was of any Royal Foundation, Per quod de ve- 
niendo ad Parliamentum de jure Summoneri debeat, 5 
So where the Abbot of Fairplace complained of the like 
Summons, (c) when he held all his Lands, In pura f5 us . 
Elee moſyna A non per Baroniam aut alias in Capite per cond Pare 
liamentuw Summoneri non debeat. | ; | 
And (4) Mr. Selden is of 5 mn that where it appeared 
that che Abbot bil tenuit de Rege, that was a ſufficient on 
why he ſhould not be ſummoned, |, : 
'Tis true ſeveral Abbots, who did not hold per Baromiam, 
were ſummoned to Parliament upon extraordinay Occaſions, 
in ſeveral Reigns after the Conqueror, but this was not de jure, 
it was only for their Advice and Aſſiſtance upon preſſingCircum- 
ſtances, but thoſe who held per Baroniam, were Lords of Parlia- 


| (4) 2 Inſt. 3. (6b) Prynn. on 4 Inſt, 335 (e) Prynn, ib, | 
735. (4) Seld. Tit, Hon. 730. | | 
By ment, 


8 Atdjuratlon. 


ment, and had a right to be Summoned, and fit with the reſt of 
the Peers. | 645,17 as 42 | 
Of theſe ſome are of Opinion that there were 26, my * Lord 


Coke tells us they were 27, but || the Biſhop of Sarum mentions 


28, at the time of the Diſſolution, 


Abingdon, St, Edmondsbury, Selby, 

St. Albans, Eveſham, Sbrewsbury, 

St. Auſtin, Canterbury. Glaſtenbury, Taviſtock,” 
Battle, Glouceſter, Tewksbury, 

St. Benne, Hide, Thorney, + 
Herden, Malme tbury Waltham, - 
Fey = ny St. Mary, Fork, : Weſtminſter, 17 
Colcheſter, | Peterborough,  Winchcomb, | 
Covent, Men nr TR 


taken away in'the ref Tg of the Abbot, his + Succefſor could 
was diveſted... '*-. , 


an Abbot, for the Houſe continued ſtill the lame, and there- 


fore the Abbot might have an Aſſize for a Diſſeilly, or an Action | 


of Waſt, for any Waſt done in the Life of his Predeceſſor; which 
a ſucceeding Biſhop, or a Dean, cannot now ha ve for the Rea- 
ſon abovementioned. 1 


But the Abbot was only capable of taking a Feo ment, it 


could not be made to him and his Convent, for they were dead 
Perſons in Law. | | | | — 4 


Abjuration. 


Ts IS is where a Man committed Felony, and for the Safe- 
ty of his Life fled to ſome Church or Church- ard, and 


there, before the Coroner, within 40 Days, confeſſed the Fact, 


. * 2 Inſt, 585, I Hiß. Reform. 20 + 9 H. 6, 25. 
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\ ol | Ablolution. | | 

. an Oath to be baniſhed perpetually from his Native 
or but not to a Country of Infidels; and this was called 
L88=A bjurations. | - iP 

e unded upon the Privilege of Sanftuary ; for tbe 
Church-men, in thoſe Days, had not much regard to the Pro- 
perties of Men; for if Goods were ſtoln, Et rews ad Ecclefiams 
confugiſſet, vitam babeat; that was the Dottrine at that Time z 

et they were very careful of their own Goods: For if a Man 
ad committed Sacrilege, he could not have any Privilege of 
Sanctuary, and therefore could not abjure, but was hanged, 
_ By the Statute 1 Fac, 1. this Privilege of Sanctuary and all 
| its Dependencies were wholly aboliſhed ; ſo that Abjuration, 
founded upon that Privilege, is quite gone. 

But Abjuration upon the Statute (e) for not coming to 
Church within three Months after Conviction was lately in 
force, till that Penalty was likewiſe taken away by a late Act 
( f ) of Parliament, * taking the new Oaths, and Subſcri- 
bing the Declaration therein mentioned. | 

et there are ſome other Abjurations ſtill in Force, and 
thoſe which relate to Clergymen, as by the Statute (g) all 
Perſons who are admitted into any Office, Cvil or Military, 
muſt take the Teſt, which is an Abjuration of ſome Doctrines 
of the Church of Rome: But Eccleſiaſtical Offices are diſtin: 
guiſhed from the Civil, and as ſuch cannot properly be called 
Military; and therefore Parſons and Vicars are not within that 
Act, and by Conſequence not bound to take that Oath. 

But the Caſe is not the ſame with Biſhops and dignified 
Church-men, for they are within the Act, becauſe they have a 
Civil ſuriſdiction and Authority annexed to their Offices by 
keeping Temporal Courts, by Licenſing Phyſicians, and Pro- 
bates of Wills. | . 
There is likewiſe another Oath of Abjuration, (b) which 
Clergy-men are expreſly enjoined to take, and that is to abjure 
the Prince of Wales within three Months after they are inducted 
to any Benefice; and this may be done either in the Courts at 
Weſtminſter, or at the Quarter - Seſſions where they reſide, 


Abſolution. 


'T IS very certain that our Saviour left Power in his Church 
to abſolve Men from their Sins; but this was not an ab- 
ſolute and inconditional Power veſted in any of his Miniſters, 


but it was founded upon Repentance, and upon the L 
Belief in him alone. * * l * N 


. Theſe are the Conditions of Abſolution, which is not a Par 
don as proceeding from the Lips of the Prieſt for what is done 


(e) 35 Eliz, ca] » Io (F) 1 Willi. ca p. 1. (2) 25 Car. 2. 
p. 2. (%% 13 W. 3. cap, 6. t 


| 10 Abſolution. 


by him is only Declaratory of a Pardon from God to him who 8 
truly repents and believes; for where God doth not abſolve, 
the Prieft cannot. | = 

And that the Power of the Prieſt is only miniſterial, 
in this Caſe we have the Teſtimony even of our Adverſa- 
ries in former Ages; for Feru, who was one of the moſt lear- 
ned Monks -in the 15th Century, in his excellent Commentary 
on St. Fobn's Goſpel, affirms, that Apoſtoli remittunt peccata 
non ſimpliciter, ſed quia adhibent media (viz.) Verbum Dei & Sa- 
cramenta, per que Deus remit peccata. | 

I will not affirm but *tis very probable that this may be one 
of the 67 Places in his Commentary on that Goſpel, wherein 
the Spaniſh Facobin Dominius @ Soto accuſes him of teaching Lu- 
theraniſm. It muſt be agreed that tis not a Catholick Doctrine, 
for the famous Cardinal Bellarmin, who was the beſt Penman in 
the next Age, eſpecially in Matters of Controverhe, tells us, 
that Chriſt gave his Church a Judicial Power to abſolve Sins, 
which he proves by the Metaphor of the Keys (viz.) I will give 
thee the Keys of the Kingdom of Heaven; which words cannot 
fignifie that the Door is opened, but a Power to open : 

Now as to this Matter *tis ſufficient if a Similitude anſwers 
the chief Intent for which tis produced, and if ſo, it ought not 
to be extended to every Circumftance, and certainly this is ſuf- 
ficiently done by the Miniſters declaring, that Heaven is opened 
by Faith and Repentance ; and tho! every Chriftian may declare 
this, vet none ſo powerfully as the Miniſter himſelf, becauſe of 
the Nignity of his Office, and the Authority which he hath by a 
ſpecial Commiſion from God, to make ſuch Declaration. "= 

Therefore *tis a ſenſleſs Inſinuation which Men make againſt, 

the Clergy, as if they were ſo vain, as to think they had Power 
in themſelves to abſolve Men from their Sins, when they have no 
manner of Power in ſuch Caſe, but what proceeds from Faith 
and Repentance. 
--?Tis true, the Words by which this is done, are Words of 
Authority, (vi/z.) I Abſolve thee, Ic. The old Way of Abſolu- 
tion was by Praver and Impoſition of Hands; but that was diſ- 
uſed about the Beginning of the 12th Century, and the new 
Method introduced under thoſe authoritative Words; and be- 
cauſe the natural Import of ſuch a poſitive Sentence might lead 
Men into an Opinion, that the Clergy aſſumed a Power of par- 
doning Sins, therefore it was always tempered with ſome ſofter 
Expreſſion, (viz.) I abſolve thee, in ſo far as tis granted to me, 
or as far as the Accuſation comes from the Penitent, Cc. 

In former Davs the Pope alone aſſum'd this Power of Abſol- 
ving, 9c, which Wickliffe oppoſed here, by alledging that it was 
in every Prieſt ; and one of the Articles which the Pope ſent 
to our King R. II. complaining againſt that good Man, was, 
that he had aſſerted Hoc debet cred; Catholice, quod (i) Qutlibet 


Lee. eee _ 


() Pryan, on 4 Inſt. 223. | |  Saeers 
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Y Ablolution. 11 
cer dos rite ordinatm babet poteſtatem ſufficientem quemlibet 
entritum 4 peccato quolibet abſolvend?;, where the Word Con- 
as ſeems to be the Foundation of Abſolution, for without 
epentance there can be no Pardon, 
And here I ſhall mention in what manner E. 4. was abſolved 
y Pope Gregory 7. who at firſt was inexorable, but afterwards 
ing cntreated by ſeveral Princes and others, he promiſed to 
ive him Abſolution, thereupon the Emperor began his Journey 
ua, accompanied with the Empreſs, and one of their 
hildren, with a very ſmall Retinue ; they paſs'd the Alpes in 
nat cold Month, and being come into Italy, the Pope inſiſted 
rat the Emperor, in order to manifeſt his Repentance, ſhould 
rf ſend him the Imperial Crown, and all his other Orna- 
nents of Sovereigaty to diſpoſe at his Pleaſure, and that he 
ould publickly confeſs that what he had done to offend made 
im unworthy of being an Emperor. 
But theſe Terms being thought too rigorous, he was earneſtly. 
ntreated to mitigate them, and at laſt conſented upon Condi- 
ion that the Emperor would reſolve to do whatever ſhould be 
Wen join'd him for a Penance, to which he ſubmitted, and went to 
the firſt Gate of the Caftle, expecting what ſhould be enjoin'd 
aim, which was as followeth ; EOS: 
J He was ordered to enter. that Gate alone without any At- 
tendance, he was ftopped at the ſecond Gate, and obliged to 
= lay down all the Enſigns of Majeſty, and to put on a courſe wool- 


len Coat, and to ftay there bare-footed from Morning to Night, 
and ſome ſay with Cizers, and-a Broom in his Hand, as ſubmit- 
ting to be ſhorn and whipt; in this poſture he was to ſtand three 
8< Days before he could be admitted into thePreſence of thePope, 
and on the fourth Day he was reconciled to the Church, upon 
Condition that he ſhould ſubmit to the Judgment which the 
Pope ſhould give about the Accuſation brought againſt him, 
© and that in the mean time he ſhould not exerciſe any AR of 
F Sovereignty 5 

I mention this to ſhew that the Power of new Rome was a 
greater Prodigy than that of old Rome, but now her Conqueſts 
are at an End. | . ö , 

But to return, Abſolution is uſually given to aying Perſons, 
who have but a little time to repent; and in ſuch Caſe there 
may be ſome Difficulty how the Miniſter ſhall be ſatisfied, that 
the Faith and Repentance of an expiring Sinner is ſincere, and 
how he ſhall know that it is accepted, in order to the Remiſſion 
of his Sins; for if the Minifter is not ſatisfied in theſe Particu- 
lars, he hath no Authority to apply the Promiſes of Grace and 
Salvation to the dying Perſon, 

All that can be ſaid in this Caſe, is, That after the Miniſter 
hath ſolemnly addreſſed himſelf to God, in Prayers, and parti- 
cularly upon this Occaſion; he ought afterwards ſerioully to 
apply himſelf to the Penitent, and to examine him concerning 


12 Abſtinence. 


lis preſent State and Condition; and if he find that his Conſcl- 


ence is touched with a Senſe of his Sins, then he ought to en- 


courage him in the Progreſs to a ſincere Re pentance; and 


when all that is done, he muſt leave the Succeſs, where infinite 
Mercy is to be found. | | 
Therefore thoſe Minifters, who in April, 1696. abſolved 
Sir Jobs Friend, and Sir William Parkyns, at the Place of Execti- 
tion, were juſtly cenfured, by the Governours of the Church, 
to be both inſolent and irregular in that Act, becauſe the dying 


Perſons were not moved by them to make any Confeſſion of their 


Sins, or at leaſt of that Sin of High-Treaſon, for which they 
were to ſuffer ; for they were fo far from believing it to be a 
Sin, that they expreſſed a Satisfaction to die for it, therefore 
they could not repent, or deſire Abſolution in ſuch Caſe z ſo 
that Abſolving then was not only a Juſtification of that Crime, 


for which they were. condemned; but a bold Affront, both to 
the Laws of the Church and State. 


| Abſtinence, 


Think nothing hath been more abuſed than this Virtue of 
Abſtinence, which is recommended to us by the Church, and 


which we ought to obſer ve, ſo far as it tends to depreſs any in- 
- ordinate Appetite, and make it more ſubſervient to the Pur po- 


fes of Religion. | 
*Tis this, and only this, which may be truly called a reli- 
gious Abſtinence, for it humbles our vicious Natures, and by 
that means raiſes our Minds to a due Senſe of Prayer and De- 
votion. | | 
But there is another Sort of Abſtinence, which is called Ri- 


tal, and which conſiſts only in abſtaining from particular 


Meats, at certain Times and Seaſons; and this is preſcrib'd as 


a Task, which we muft undergo to expiate our Sins, when at 


the ſame time we are allow'd to indulge our Appetites with all 
manner of delicious Wines, and with any other nouriſhing 
Meats, but thoſe which for that time are prohibited, 

So that this Ritual Abſtinence is a mere Mockery put upon 
Religion; it cannot be any manner of Pennance, and yet tis 
believ'd to be ſo, and to be compleated too, when the Faſting 
(as they call it) is over. 

But certainly Men muſt have a very ſlender Opinion of their 
Sins, when they can believe they are ſo eaſily expiated ; not by 
any ſevere and afflicting Abſtinence, which may mortifie our 
Natures, and make us more intent upon religious Duties, but 
by drinking the moſt pleaſant Wines, and feeding upon all 
other Delicacies, which either Art or Nature can provide for 
us. | 

This merry and pleaſant ſort of Abſtinence, being ſo widely 
different from that which was inſtituted by the Church, in the 

BE. | primitive 
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Aavmiſſion, © 13 
primitive Times, and ſo agreeable to our natural Inclinatio 
muſt neceſſarily expoſe the other to Scorn and Contempt; an 
thoſe who deſpiſe the Inftitutions of the Church, have always 
very mean Notions of Religion, and are bold and ignorant 
enough to defpiſe even God himſelf, _ | : 

It was the Spiritual Monarch of the Weſtern World, who in- 
troduced this Ritual Abſtinence amongtt the People, who at firt 
| attempted only to govern the Ecclefiaſticks by his Law called the 

Decretals, which were publiſh'd here in the Reign of King Ste- 
pben; but afterwards he brought the Laity under certain Laws 
and Rules, and particularly under thoſe of Abſtinence, which 
were then call'd Ragations; but ſo groſly abuſed from the true 
Deſign and Nature of Faſting, that a certain Biſhop of France, 
in Imitation of the Pope, inſtituted certain Days of Abſtinence, 
as Sir Henry Spelman tells us, which were to be a Sovereign Re- 
medy to cure the French Pox; and it was to be perform'd, by 
_ walking about 37 Miles, in middle Lem, to the Church of 
St. Julian the Martyr, and ſinging there; but how long he doth 
6 not mention. | 
Faſting is certainly one of the greateft Penances which can 
be laid upon the Northern People, eſpecially upon ſuch who 
are Rich, and have been accuſtomed to eat much and drink 
more; and if the Chriſtian Religion had at firſt been planted 
in thoſe cold Countries, *tis probable the Governours of the 
Church would not have ſent ſuch ſevere Canons into the Eaff, 
about Abftinence and Vigils, as thoſe of the Eaſt ſent to the 
Northern Nations. | 


# 


Admiſſion. 


92 the Office of a Preſbyter was inſtituted by Chriſt him- 
ſelf, for the publick Benefit of Mankind, *tis requiſite that 
tne Entrance into ſuch Office ſhould be ſo well guarded, that no 
Man might take that Honour upon himſelf, except he is call'd 
of God, as * Aaron was; and this is by Enquiry how the Per- 
ſon is qualified. | 

I ſhall not mention what Care hath been taken by the "= 
Heathens to admit none to the Prieſthood but thoſe who ha 

. undergone ſome Exemplary Trials, by which they gave ſuffi- 
cient Proof of their Virtue, but ſhall only obſerve that St. Paul 
tives Rules to + Timothy after the Church was ſettled at Ephe- , 
ſu, that the Deacons ſhould be firſt proved before they ſhould be 
admitted to that Office, and by a Decree of the Council of Sar- 
dis, aſſembled by Conſtantius and his Brother Conſtans, it was or 


my that the Candidates ſhould be examin'd with all Exact- 
8. a MM 
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14 Admiſſion. 
A ble to this Canon Admiſſion here with us is, when the 
(A) Biſhop, upon Examination of the Clerk, admitteth him to 
be able to 2 the Office of a Prieft, for which, by the 
135 Canon he is to take no manner of Fee, and tis done in 
Words: Admitto te babilem, Cc. and tis the Opinion of 

very learned Men, that this Right of Admiſſion was veſted 
in Biſho ps ever ſince Chriſtianity was received in this Nation. 


Under this Title, I think it proper to mention, 

(1.) The Qualifications of the Clerk who is to be admitted. 
(2.) What the Canons require of a Biſhop relating to the 
Admiſhon. 
(3+) And laſtly, What are good Cauſes why the Biſhop ſhould 
refuſe to admit, and what not. | 


And firſt, As to the Qualifications of the (I) Clerk, he muſt be 
23 Years old, and a Deacon, before he can be admitted to any 
Benefice with Cure. 

Such Deacon muſt publickly read the 39 Articles in the 
p he is admitted, and declare his Aﬀent 
thereunto, and muſt ſubſcribe the ſame in the Preſence of the 

Ordinary. 

A Prieſt muſt be 24 Years old before he can be admitted to 
Preach, or to adminifter the Sacraments z and he muft bring a 
Teftimonial of Four Perſons, known to the Biſhop, of his Life 
and Doctrine, and n.uſt be able to give an Account of his 
Faith in Latin, 

| Beſides, no Perſon is to be admitted into a Benefice with 

Cure, Cc. of 30 l. per Ann. and in the Queen's Books, unleſs 
he is a Batchelour in Divinity, or a Preacher lawfully allow'd 
by ſome Biſhop, or one of the Univerſities, and all Admiſhons 
to the contrary are void. | 

There are ſome Canons which relate to this Matter, which 
were confirmed by Letters Patents of King James I. which are 
as follows: 5 | 

The 334 Canon takes Notice that it was long before tbat time pro- 
vided by the Decrees of the Church, and the ancient Fatbers, that 
none ſhould be admitted to the Order of @ Deacon, or Prieſt, who | 
bad not ſome certain Place where be might officiate ; and in Con- 
formity to thoſe Decrees that Canon requires, | 

\That no Perſon ſhall be admitted imo Orders, except be produces 
4 Preſernation to the Biſhop of ſome Eccleſiaſtical Living, iben void 
in bis Dioceſs, and bring a Certificate that be is provided of ſome 
Church, or of ſome Miniſter's Place vacant, either in a Cathedral, 
or Collegiate Church; or that be is Fellow, or > ge in ſome Col- © 
ledge, either in Oxford or Cambridge; or Maſter of Arts of Five 
Tears ftanding in the Univerſity, and living there as bu own Charge; 


050 2 Inſt. 344 (1) 13 Eliz, cap. 12. | 
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Admiſſion. -W- - 
or unleſs the Biſbop himſelf ſhortly intends to. admit bim to ſome 
Benefice, or Curacy. : * ; 

Under theſe Qualifications, and theſe Terms, a Perſon may 
be admitted to a Living; and there is a Penalty inflicted upon 
the Biſhop, for admitting any one contrary to this Canon; and 
that is, 10 maintain the Perſon ſo admitted, until ef cf a him 3 
which if be refuſe, be may be ſuſpended by the Are iop, being 
aſſiſted with another Biſhop, from giving Orders for @ whole Tear, 

By the 34th Canon, the Bi ſpop is probibited to admit any Perſon in- 
to Orders, if be doth nor dwell in his own Dioceſs: *Tis true, he 
may admit one who lives in another Dioceſs; but then ſuch 
Perſon muſt be of one of our Univerſities, or he muſt bring Let- 
ters Dimiſſory from the Biſhop in whoſe Dioceſs he lives, or a 
Teftimonial of his — Life and Converſation, under the Seal 
of ſome College of one of the Univerſities, or of Four Mi- 
niſters, together with the Subſcription and Teſtimony of other 
credible Perſons, who have known the Perſon for Three Years. 

Ey the 35th Canon the by is to examine the Clerk before Ad- 
iſſn; ut if be is adminted without any Examination, either by 
the Biſhop, or by Three Miniſters appointed by bim, in ſuch Caſe the 
Biſhop may be ſuſpended by the Arch-b:ſbop, as aforeſaid, from con- 
ferring Orders for Two Tears. | 

The chief Reaſon of this Examination is, that the Biſhop 
ny be ſatisfied the Perſon is qualified, tam jcientia quam mo- 
FIDK © 7 | 
Now as to his Knowledge, ſince the Scriptures were original- 
ly written in the Hebrew and Greek Tongues, it ſeems neceſſary 
that every Minifter ſhould underſtand thoſe Languages. I have 
hy porhariey of a whole Synod for what I write, which was . 
held at Harlingen in Frieſland, Anno 1624. it was then decreed 
by them, that In poſterum Theologie candidati, quotquot ad ex- 
amen Miniſterii Fecles admitti deſiderabant, præter 5 Se- 
natus Academici & Tbeolagiæ Profeſſorum, exhibeant etiam Teſti- 
monia * orum Ebreæ U Grace Linguæ, quibus doceant ſe in 
prediftis * eos ſaltem prag reſſus feciſſe, ut originalem Vete- 
ris novique Teſtamenti Textum mediocriter peſſint intelligere, utque 
in Claſſe iſta, cum examini ſe offerunt, e jus quoque rei ſpecimen 
edere reneantur, | 

But Admiſſion with us is no more than an Allowance, or Ap- 
probation of the Biſhop, that the Clerk preſented to him 1s 
capable of performing 2 Office; ns this is a Right veſted in 
the Biſhops, ever ſince the Parochial Clergy were eftabliſh'd 
here. This 22 by ſome of the Canons collected by 
Archbiſhop Egbert, who died Anno 766. that Prieſts ſhou 
not be plac'd in any Church ſine Autboritate & Conſenſu Epiſco- 
porum, ; 

'Tis true, Mr. Selden in his Hiſtory of Tythes tells us, 
that this Method of preſenting a Clerk to the Biſhop was in- 


produc'd here, Anno 1200, by the Canon Law, but our 
+ Hiſtorians 
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Biſhop ſhould refule to admit an Alien. 
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Admin ::: 
us another Actonnt of it; for when Cregory 

22 16 Years afterwards, attempted to en- 
eroach upon our Nobility by Papal Proviſions, they all join'd in 
a Remonftrance to him, importing, that from the firſt planting 
of Chriſtianity here, the Patrons of Churches, upon the Death 
of Incumbents, preſented their own Clerks to the Biſhops to 
fill the Vacancy ; And becauſe the Law hath made him a ſudgs | 
of the Capacity and Fitneſs of the Perſon, therefore an Action 
on the Caſe will not lic againſt him, if he refuſe to admit him 
thus qualified, according to the Canons ; but the Remedy was 
by the Writ, Quare non admiſit ; or, ad admiitendum Clericum, 
which may be brought in that County (m) where the Refuſal 
was, and not where the Church is, becauſe the Refufat is the 
Ground of the Action. | | 

But the Clerk could not be admitted, if he obtained Judg- 
— becaufe Damages were only to be recover'd in thefe 
Actions. 
No the firſt of thefe Writs fas never brought, but when the 


* Hiſtorians 


Advowſon was recover'd, upon a Writ of Right of Advowſon, 


and then the Biſhop had refus'd to admit; and the other was al. 
ways brought after the Plaintiff had recover'd the next Preſen- 
tation, upon an Aſſize of Darreign Preſentment, which Procee- 
dings are now antiquated, and a quicker Remedy by Quare im- 
pedit is now in uſe. 
Now as the Law hath given the Biſhop Power to admit un- 
der theſe Qualifications, ſo it hath prohibited him to admit 


(] Aliens and Frenchmen; the Reaſon may be, as my Lord Cote 


gbſerves, upon the Statute De aſportatis Religioſorum, becauſe 


' Aliens and Frenchmen had got the greateft Part of the Paſſeſ- 


fions of the Kingdom, and this might be a Reftraint upon them 
from getting more, | 5 

But ſome are of Opinion, that theſe Statutes, mentioned in 
the Margin, being made in Time of War between theſe Nations, 


are not in Force at this time; for we ſee Aliens are admitted 


to Benefices. And tho' my (o) Lord Coke, upon Conſideration 
of thoſe Statutes, was of Opinion, that they ought not to be 
admitred ; yet in Calvir's Caſe he fells us, that not only an 


 Amtenatus born in Scotland, before the Union; but an Alien, 


born in Spain, is capable of a Benefice in England, and may 
maintain an Action tor any thing concerning the Poſſeſſions of 
the Church, as Priors (p) Aliens miglit have done, becauſe the 
Action is not brought in his own Right, but in his Politick Ca- 
pacity, and in the Right of the Church. 

* Now if he is capable of a Benefice, 1 ſee no reaſon why the 


© *Matt. Paris 513. () 7 Rep. 3. (a) 3 R. 2. ca iS 
1 7H. | cap. 12. 1 f. Ca p. 7. 2. Inſt, 8 7 0 11 
8. 0 1 Inſt. Ss PL $936 0) $a 
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-  Avmilfſion | 
is true; no Action on the Caſe lies againſt the Biſbop, for 
| 8 to admit, for the Reaſon abovemention'd but if he 
admits, and the Arch-deacon refuſes to induQ, an Attion oft 
the Caſe lies againſt him, becauſe Induction is a temporal 
Act. ' 46 0005 , tn opt ©; 
This was made a Queſtion by Firgberbey1, (4) becauſe the 
Arch-deacon might have fomethitig to alledge for his Refuſa 
which might be eognizable only in the Spiritual Court; but ti 
not doubted now, but that ſuch an Action will lie, and I ſes 
no Reaſon why it ſhould not, as well as an Action againſt a She- 
riff, for refuſing to give Poſſeſſion upon an Habere Faciaf Paſſeſ- 
fonem, for in this ReſpeR an Arch-deacon may be called an Ee- 
cleſiaftical Sheriffs, >, RG 
L ſhall now ſhew what hath been allow'd by our Law to be 
good Cauſes, for a Biſhop to refuſe Admiſſion to a Clerk pre- 
ſented by the Patron,  * e ee 
And firſt tis generally held, (r) that whatever are goo 
Cauſes of Deprivation, are likewiſe ſufficient Cauſes to deny 
Admiſſion; as Incontinence, Illiteraturez Perjury, Heretick, 
Baſtard, Outlawed, Drunkenneſs, a Layman, Cc. all which 
you may ſee more at large in Title 8 e 
In 39 Ed. * & — the oy — ſed to 72 Loy 02 4 
ware impedit brought againſt hi pleaded that thi K 
_ Perſing inhdbile to have a Benefice, _ 3 
In the very next Year another Biſhop (s) pleaded to the like 
Action, that the Preſentee was not ſufficiently Lettered, and Es 
ratione inhabils, and both theſe Pleas were allowed to be good, 


% 


tho' the Matter was very general. 


So (1) Perſona in literatura minus ſufficiens ſeu habilis ad bas 
bend aliquod berieficium Sam Eccleſia | | 
So is Criminoſus generally & non de ſana Doctrina. 
* Per jurm, Paſ. 6 Elize Rot. 714. Paſchal 'verſ; Ep un, 
ndon. | 
So is Simoniacin, (u) tho? in Relation to any former 
d not to that which he deſires now to be —— N 
So in a very late Cafe (x) the Biſhop of Exceſter refuſed to 
dmit a Perſon to a better Living, becauſe he was Ia Literaturd 
tien. © ca ratione inhabilis, & minime idoneu ad babend, 
RE ccleſiam cum cura ani marum. 9 2 
'Tis true; the Courts in Weſtminſter-Hdll held this to be in- 
rtain, and to be a very looſe way of pleading; and therefore 
ave Judgment for the Plaintiff in the Quare zmpedit which 
as athrmed upon # Writ of Errour in the Queen's Bench, but 
he Judgment was revers'd in the Houſe of Peer, 
N. B 47. (r)2. Inſt. 631 (5) 40 Ed. 3253, (1) 15 & 
He Rot. 1941. Molineux verſ. Arch-biſbop of York, Hill, 6/ 
Hz. Rot. 646. Bodenham verſ. Ep'um Hereford. («) 2 Rob 
br. 356 (x) Hill. verl. 273 es ad). 88. 


— 


. 


2 


. - 


Ss that all theſe Cauſes aboyemention*d' are now good Cau- 
ſes of refuſal to admit a Clerk to a Benefice, and they are ſuch 
Which relate to his Perſon; but if there is no Inca pacity in the 
Preſentee; the Biſhop may refaſe to admit him, for ſome Cau- 
fes relating to the Patron, as if he is excommunicated, G. 

So if there are Three Jointenants of an Advowſon, ( or of 
the next Avoidance, and Two of them preſent a Clerk to the 
Biſhop; he may refuſe to admit him till they all joyn in the 
Preſentation, unleſs theſe two preſent the third Jointenant, 
and then the Biſhop muſt admit him, becauſe he may relinquiſh 
his Title, and he cannot joyn with the other two, in order to 
"preſent himſelf. | | 
But theſe Cauſes following are not ſufficient for the Biſhop to 
refuſe the Clerk, as to alledge that he is aFrequenter (7) of Ta- 
verns, or a Player at unlawful Games, becauſe theſe Acts do 
not make the Man Criminoſum, they are only Mala prohibita to 
fome Perſons, and at certain Times, but are not Mala in ſe. 
The Biſhop refuſed to admit a Clerk, (a) becauſe he was 
Schiſmatrcus inveteratus; this was held to be incertain, and that 
he ought to ſet forth the ſpecial Cauſe; for if Schiſm is a 
Breach of that Communion wherein a Man might have conti- 
nued without Sin, then *tis grounded upon ſome particular 
Opinion or Notion to the contrary, which might have been ſet | 
forth that the Party might traverſe it : | | 
Tis no Cauſe to refuſe a Man becauſe he hath another * Be. 
nefice, for that is at his own Peril; but in ſuch Caſes the Second 
is uſually better than the Firſt, which the Parſon accepts, and 
ſo the Firſt is voĩd. I 


Adult 90. 


J- H IS is Illicitus concubitus conjugati & conjugate, which wat i 
a Crime before it was forbidden by the poſitive Law of 
_ Moſes, for it is contrary to the Law of Nature; and yet ſome 

of the Fathers, and particularly St. Chryſoſtome, have commen- 

ded the Prudence of the Patriarch Abrabam, who expos'd his 
ith Wife to the Adulterous Embraces of Abime lach, which he might 
14 eaſily have prevented by telling him the Truth, that ſhe u 
Ut his Wife and not his Sifter, 1 
| All Nations have agreed to infli ſevere Puniſhments on Cris 
| | minals of this Nature, tho* they differ in the Manner, for F 


| amongſt the Fews both the Man and Woman were puniſh'd 
1 with Death, either by ſtoning, or by ftrangling, the laſt oi 
lh. which was accounted the eafieft Death; and where the parti- Wi 
4 | cular Manner was not determined by Law, there the rabbi 
| tell us ampliandi ſunt favores. 4 ; 


ll 


5) 26 Rol. Abr. 355. (I) Dyer 254. 2 Rol. Abr. 355: 
(a) 5 Rep. 58. Spocot's Caſe, 2 Rol. Abr. 355. 


T herefor il 
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herefare when (a) Moſes told the Children of Mael that 
* lie Man and would ſhould be put to Death, it was uſually by 

Gesang ling, tho' the (b) Prophet Exekiel mentions Stoning, and 
{o did the Phariſees, when they brought a (c) Woman convicted 
of Adultery before our Saviour, dechärigg to him what the 
Law of Moſes was in ſuch Caſes, thinking that he would have 
acquitted her contrary to that Law; however the Puniſhment 
was ſtill by Death. 3 OR F 
'Tis probable the like Puniſhment was inflifted by the Gre- 
cians on Offenders of this Nature, for (d) Mr. Beger mentions 
an ancient Medal, coined by the Inhabitants of an Iſland in the 
Egean Sea, where Juſtice was ſtrictly adminiſter'd, having two 
== Faces on one Side, and an Ax on the other, which ſignified the 
= capital Puniſhment of a Man and Woman convicted of Adul- 
42 Amongft ſome Pagans the uſual Puniſhment was by Caſtra- 
tion, to which (e) Horace ſeems to allude ; | 


E Accidit ut cuidam teſtes edudamg; ſalacem 
Demeteret ferrum : 


There are two Inſtances of this Kind of Puniſhment in (Ha. 
Ierius Maximus: tis wounding Luft in the moſt ſenſible Part, 
and *tis an effectual Remedy to prevent the committing the like 
Fault _ which no other Puniſhment will do that is not! 
capita ' 1 = 

— Therefore (g) Martial laugh'd at that Husband who cut off 
Man's Noſe whom he found in Bed with his Wife, telling 
him ſhe was no Loſer by it; but another (b) Poet exerciling 
his Fancy on a Husband under the like Circumftances tells us; 
that in his Fury 


Diſtringit gladium, meche duo Brachia feindit, 
Aiqʒ duos machi diſſecat enſe Pedes ; 

Y Non 75 de buerat facinus ow nefandum, 

» þ Pars qua peccatum eſt bac reſecanda furt. 


The Romans preferr'd Death before it; this appears in the 
Caſe of thoſe Merchants which (i) Ceſar repreſented to the 
Ambaffador of Pharzaces, and who had undergone that Puniſh- 


o 1 ment in the Kingdom of Po im. 
But in the Reign of the laſt of the Roman Kings they had z 
of eery odd Puniſhment for Adulterers, which was by thrufting a 


large Raddiſh into their Bowels; and if that could not be had, 


. (4)20Lev, 10. 3) 16 Exek. 34. 40. (e) 8 John 5. (4) Obſ⸗ 
- LNumis. fo. 61. * 2 Satyr. libs 1. ty Lib. 6. Cap. 14 


*,13- (2) Lib: 3. Epigr. 85. (5) Vulteius Epig« lib, 24 
then 


$0; 136; (5) Hiſt; de Be b Alex. $i : 
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tice of it, but Juvenal alludes to it in his tenth Satyr, 


far, puniſh'd Adulterers with Death; tho? || Briſſonius is o 


to proftitute themſelves to all Comers, who were oblig'd to 


: — hear what they were doing; this was a horrid Cuſtom, 
an 


In the barbarous Age of our Britiſh Anceſtors this Crime waz 


| 2 for the Courts to hear all their Trials: This mul WM 


| Offences againſt the ſecond Table; but from the Quality of th: Wi 


20 | Avultery. 
then by thruſting up a Fiſh with a large head; this appears by 
Catullus, who liv'd at that time: | 


¶ Ab tum te miſerum, maliq, fati, 
Que m attrattis pedibus, patente porta, 
Percurreut raphani que, mugileſ que. . 
Staliger, who wrote a Comment on that Poet, takes no No 


¶ Quoſdam mæcbos & mugilis imrat. 
The Lex Julia, which was made in the Reign of Auguſtus 7 
a 


contrary Opinion, yet I believe that Puniſhment was not long | 
in uſe among thoſe People, for * Seneca, who liv'd in the Reign 
of Nero, tells us, that Pudorem rei tollet multitudo peccantium, | 
numquid jam ullius Adulterii pudor eſt, poſtquam eo ventum eſt, 
ut nulla virum babeat, niſi ut Adulterum irritet, Cc. And Juvenal, 
who wrote in Domitian's Reign, exclaims, | 


— 


i nunc Lex Julia dorms : 3 

But as ſoon as the Empire became Chriſtian the Puniſhment X 
was again by Death, this is allow'd by Briſſonius; tho? I find 
that in ſucceeding Reigns that Puniſhment was mitigated as to 
the Women, for they were condemn'd to live in little Cells, and 


wear little Bells at that very time, that the People paſſing by 


therefore juſtly aboliſh'd by the Emperor Theodoſius ; but 
many Years afterwards the Emperor Juſtinian condemn'd ſuch 
Women to be whip'd and ſhut up in Nunneries. 1 
as common among them as it was amongſt the Romans ; for i 
when the Empergr Severus came hither, a Lady of Quality, who Wl 
accompanied him, obſerving the Britiſh Women to communi- 
cate their Favours to Men without any manner of Shame, and 
rebuking one for it, ſhe replied, J We publickly beſtow thoſe Fa. 
vours on the braveſt of Men, when you Roman Ladies lie ſecret: 
ly with the baſeſt of Mankind: + Xiphiline mentions this Anſwer of 
the Britiſh Lady, upon the Account of that Law which that 
Emperor had made againftAdultery, which could never be put 
in Execution, becauſe the Multitude of Criminals made it in- 


intended of the Ecclefiaftical Courts, for Adultery at that 
time was accounted a ſpiritual Offence, not from its Nature, 


for "tis no more a Spiritual Crime than Murder, for both ar: 
3 i 


— 


2 — 


| Briſon. ad legem fuliam de Adutter, 1 EY De Bene 
fic, lib. 3. cap. 16. + In Severo fo. 343. z 8 


Adultery; - 21 
Perſons who are made Judges of it, and thoſe are Biſhops who 
obtain'd this Juriſdiftion after this manner. | | 

When Emperors became Chriſtians, thoſe Biſhops, who were 
inftrumental to their Converſion from Paganiſm, were in ſo 
great Reverence, that they granted them a Power of judica- 
ture in certain Caſes, whereof Marriage was one ; becauſe that 
was always ſolemnized in the Face of the Church, where the 
Biſhop or his Minifters did preſide. | 

And becauſe matrimonial Cauſes were ſubje& to their Juriſ- 
diftion, it ſeemed reaſonable that the Violation of Marriage 
ſhould be ſo too. | 
But the Biſhops (a) for a long time did not govern them- 
ſelves in this Matter according to the Canons of the Church, 
but purſuant to the Rules of the Imperial Law; and this appears 
by the Puniſhment of this Offence, which by that Law was 
Death; for our Saxon Anceſtors compell'd the Adultereſs to 
ftrangle her ſelf, and he who debauch'd her was to be hanged 
over her Grave; King Edmond puniſhed an Adulterer in the 
ſame manner as he did Homicide; and by an Ordinance of 
or ry the Man was to make the injur'd Party ſuch Sa- 
tisfaction as the Biſhop ſhould enjoin, and then he was to be 
baniſhed : But if it was a Woman who had offended, her Noſe 
and Ears were to be cut off; but I never. read that any Woman 
was thus puniſh'd. 

By the Laws of William the Conqueror, (b) the Adulterefs 
was to be put to Death. And Bracton, an old Writer of the Law, 
tells us, That ſince the Woman was to undergo the Puniſhment 
abovementioned, it was but reaſonable the Man ſhould be pu- 
niſh'd, not with Death, but In eo Membro quo deliquit; And 
accordingly Jobn Britton, (c) in the Reign of H. 3. puniſhed 
one Jeffery Miller of Norfolk, for debanching his ma whe Daugh- 
ter; but the King was angry, and baniſh'd Britton, and iſſued 
forth a Proclamation, that no Man ſhould preſume to do the like, 
unleſs it was in the Cafe of his Wife. | 

The aforefaid William the Conqueror not only altered the 
[Puniſhment for this Offence, hut took a way this juriſdiction 
from the Biſhop's Courts; eſpecially in Caſes where either 
his Servants, or thofe who held of him in Capite, were concern- 
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ed; for he prohibited the Biſhops without his Leave to excom- 
N wvunicate, to implead, Vel ul; alis Ecclefiaſtici rigoris pænd cone 
* ere Barones vel Miniſtros ſuos Adulterio denotatos, and the 
O Offenders were afterwards tried in the Leer, (d) which is a tem- 
ro voral Court, and upon Conviction were fined ; which was al- 
1 —_—_ 275 paid into the Exchequer, except the Offence was commit- 


ted in Kent, where the Archbiſhop reſided, and then he had 2 
ſhare of the Fines z that is, if the Man was the Offender, then 


(%) Eadems, (5) Seld. on Eadm, 135, lex, c) Seld 
Janus 35; (4) Spelm, glofs. in yorbo, ; Wy | 0 : 
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22 Adultery, 1 
the King had his Fine; but if a Woman, then it was paid fg 
the Archbiſhop. | bins. 1 
But in many Places, (e) Lords of Mannors had a Privilege 
to puniſh their own Servants offending in this Nature, within 
particular Limits, and the Fines were paid to them; and this 
may be the Reaſon why both the Temporal and Spiritual 


Courts took Cognizance of this Offence by Turns, | 


I do not find that there was any Strugling between th 


.Courts ſo long as the Puniſhment was Capital; but when once 


it came to be Pecuniary, and expiated hy a Fine, then as the 
Power of the Pope prevailed here, ſo the Spiritual Courts 
claimed this Juriſdiftion, and had it; but when there was a 
Prince upon the Throne, that had Courage enough to ftand 
againſt him, then the Temporal Courts reafſum'd this Judica- 
cature: But in this Conteft the Clergy obtained that. neither 
they or their Cauſes ſhoul4 be brought before any Secular Judi- 
cature; and being ſure to find Favour in their own Courts, a 


' ſmall Fine did not diſcourage them from committing this Of- 


ence, | | | | 
f And thus it ſtood till the Reign of H. 7. cap. 4- when the Pa- 
pal Authority began to be a little diminiſhed ; for this there was 
a Law made, that the Ordinary ſhall puniſh Priefts and Clerks, 
and religious Men for Incontinency, by Impriſonment, accor- 
ding to the Quantity and Quality of their Treſpaſs, for ſo is | 


the Phraſe in that Law; and this we are told, by the Preamble F 


of that Act, was for their more ſure Reformation, 


But the refarmed Divines were more ſevere; for I find that | 


about two Years after Calvin's Death, one Spifame was behead- | 
ed at Geneva for keeping a married Woman; and Tbuanm tells | 
us, that not many Years after that Execution, a Proteſtant 
Governor of 0rleans, in the Reign of Car, g. put a Man and 
Woman to death for this Crime; but it was thought to be a 
a great Innovation, and that Perſons of the firſt quality in 
France were not aſhamed to ſay, that if there was nothing elſe 
in the Reformed Religion, they would not embrace it, becauſe | 
of ſo great a Severity for this Offence 3 which may be a 
reaſon for the Mitigation; for tho* the Divines of * Srratzburgh, | 
about the beginning of the laſt Century, had prevailed on the 
Magiſtrates to inflict a Capital Puniſhment on Adulterers, yet | 
thoſe of the Low Countries and other reformed Nations had 
not ſhewn the like Zeal againſt thoſe Criminals, nor ſo much | 
as they did againſt Dancing; which ſeems to be another ex- 
r | | 
Witch us here in England, tho' the Puniſhment was ſometimes 


directed by the Temporal Laws, (f) þ the Spiritual Courts 


took Cognizance of the Trial in theſe Caſes, to which it belong: 


» 


| (e) Spelm. gloſs. inverbo Laerwitt. 2 Inſt, 433. * Schoo- 


7 
Mit 


ä 


ech at this very Day; and there is à Cagon (g) enjoining the 
cChurch-Wardens to preſent thoſe to the 2 who. offend 
cbeir Brethren by Adultery, | 255 1 28 
I will not affirm, but it is very probable, that ſince the Spiri - 
tual Courts have à Juriſdiction in es of Adultery, therefore | 
che common Law did not puniſh an Adultereſs with the Loſs, of 
ber Dower ; but this is now remedied by the Statute .}# 2. (b). 
n. That if the Woman un t. leaves her Huband, and lives 
Vith the Adulterer, the | all be barred of her Dower, unleſs 
che Husband freely forgives her, ands.ſhe. gohabits with him 


= My Lord Coke (i) mentions a very ſtrange Caſe, which he 

ell us was the firſt Judgment given pan thts, Branch of that 
ate, and it was chus, 5 "i 

Sir Hallam Paynell married the Widow of John CO 
in her Right brought a Writ of Dower, to which! „ en- 
tituled by the death of her former Husbanld. Rx 
Tbe Defendant: pleaded an Elopement, and tha me lived 


be &- 4 
. 


as an Adultereſs with the Demandant, TEE ASE 
| He replied, that her Husband granted her to hin?» by Deed 
executed in his Life-time, Virtute "_ non vixit ut adultera with 
the Demandant Sir William Paynell, but as his Wife; and up- 
= Demurrer to this Replication, Judgment was given againſf 
.. . 
4s it was the firſt Judgment given upon this Statute, ſo tis 
= the ficft and only Infrance of a Wife whien was granted by Deed ; 
is true, it was adjudged to be againſt Law, otherwiſe we 
ſhould have met with many more Grants of the ſame Nature. 
| Lyndwood tells us, That a Ferſon convicted of Adultery is 
ipſo facto deprived ; but he © of Opinion, that there ought to 
be a Declaratory Sentreuce in the Ecglefiaftical Court; (i) but 
if the Perſon thus — ſhould be pardoned, then he is re, 
ſtored without Suit, becauſe thoſe Courts cannot determine the 
Validity of a Pazdon. $2 
= Adultery is likewiſe a ſufficient Cauſe of Divorce, but then 
it muſt be proved by Witneſſes, and not by Confetfion of the 
= Guilty Party: which ſee in Title Divorce; and laftly, by the Ci- 
vil Lay *tis a forfeiture of a Legacy bequeathed by the Husband 


to his Wiſe, 16. 7. 
HET HER this Kingdom | was divided into Counties by 
| King Alfred, or before, tis not material here to en- 


uire; tho' Mr, Selden (1) was of Opinion, that it was long be- 
ore; But be it as it will, as ſoon as the Land was thus divi- 


1 


4) Can. 109, (b) W. 2. cap. 34. 2 1nſt. 453. (i) 2 Inſt, 


P 80 ded, 


22 Adultery, | 
the King had his Fine; but if a Woman, then it was paid te 
the Archbiſhop. 
But in many Places, (e) Lords of Mannors had a Privilege 
to puniſh their own Servants offending in this Nature, within 
particular Limits, and the Fines were paid to them; and this 
may be the Reaſon why both the Temporal and Spiritual 
Courts took Cognizance of this Offence by Turns, | 
I do not find that there was any Strugling between theſe 
.Courts ſo long as the Puniſhment was Capital; but when once 
it came to be Pecuniary, and expiated hy a Fine, then as the 
Power of the Pope prevailed here, ſo the Spiritual Courts 
claimed this Juriſdiction, and had it; but when there was a 
Prince upon the Throne, that had Courage enough to ſtand 
againſt him, then the Temporal Courts reaſſum'd this Judica- 
cature: But in this Conteſt the Clergy obtained that. neither 
they or their Cauſes ſhoul4 be brought before any Secular Judi- 
cature; and being ſure to find Favour in their own Courts, a 
— Fine did not diſcourage them from committing this Of- 
ence, | 
And thus it ſtood till the Reign of H. 7. cap. 4- when the Pa- 
pal Authority began to be a little Kminihed ; for this there was 
a Law made, that the Ordinary ſhall puniſh Priefts and Clerks, 
and religious Men for Incontinency, by Impriſonmen, accor- 
ding to the Quantity and Quality of their T zeſpaſs, for ſo is 
the Phraſe in that Law; and this we are told, by the Preamble 
of that Act, was for their more ſure Reformation, | 
But the refarmed Divines were more ſevere; for I find that 
about two Years after Calvin's Death, one Spifame was behead- 
ed at Geneva for keeping a married Woman; and Thuaru tells 
us, that not many Years after that Execution, a Proteſtant 
Governor of Orleans, in the Reign of Car, g. put a Man and 
Woman to death for this Crime; but it was thought to be a 
a great Innovation, and that Perſons of the firſt quality in 
France were not aſhamed to ſay, that if there was nothing elſe 
in the Reformed Religion, they would not embrace it, becauſe 
of ſo great a Severity for this Offence ; which may be a 
Tcaſon for the Mitigation; for tho* the Divines of * Stratzburgh, 
about the beginning of the laſt Century, had prevailed on the 
40 Magiſtrates to inflict a Capital Puniſhment on Adulterers, yet 
14 if thoſe of the Low Countries and other reformed Nations had 
mAh not ſhewn the like Zeal againſt thoſe Criminals, nor ſo much 
164 as they did againſt Dancing; which ſeems to be another ex- 
oy E | "YT 
|  -- With us here in Eng land, tho' the Puniſhment was ſometimes 
directed by the Temporal Laws, () yet the Spiritual Courts 
took Cognizance of the Trial in theſe Caſes, to which it belong- 


(e) Spelm. gloſs. in verdo Laerwitt, 2 Inſt. 433. * Schoo« 
kius Exgrcitat. 16 pag. 3221. (f) Jones 259. 313 Y 
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Advoioſon;: 


eth at this very Day; and there is a Canon (g) enjoi 
Church-Wardens to preſent thoſe to the 2 p Who o ns 
their Brethren by Adultery, , I 1 
Iwill not affirm, but it is very probable, that ſince the Spiri- 

tual Courts have a Juriſdiction in Caſes of Adultery, therefore 
the common Law did not puniſh an Adultereſs with the Loſs of 
her Dower; but this is now remedied by the Statute. 2. (b) 
viz. That if the Woman wikully leaves her Huband, and lives 
with the Adulterer, ſhe (hall be barred of her Dower, unleſs 


the Husband freely forgives her, and ſbe gohabits with him 


again. 12 Toke 22 Ar 
My Lord Coke (i) mentions a very ſtrange Caſe, which he 
tells us was the firſt Judgment given pan fra Branch of that 


We, and it was thus; 
— Freed married the Widow ot John Cam 


in her Right brought a Writ of Dower, to which fs 
tituled by the death of her former Husband, . - E 

- The Defendant. pleaded an Elopement, and tha lived 
as an Adultereſs with the Demandant, : = & ©; 

He replied, that her Husband granted her to him, by Deed 
executed in his Life-time, Virtute cujus non vixit ut w4ultera with 
the Demandant Sir William Paynell, but as his Wife; and up- 
— Demurrer to this Replication, Judgment was given againſſ 

im. . 

As it was the firſt Judgment given upon this Statute, ſo tis 
the firſt and only Inſtance of a Wife which was granted by Deed ; 

'Tis true, it was adjudged to be againſt Law, otherwiſe w2 
ſhould have met with many more Grants of the ſame Nature. 
' Zyndwood tells us, That a Terſon convicted of Adultery is 
3pſo fadto deprived ; but he © of Opinion, that there ought to 
be a Declaratory Sentence in the Ecgleſiaftical Court; (k) but 
if the Perſon thus 4eprived ſhould be pardoned, then he is re, 
ſtored without Sujt, becauſe thoſe Courts cannot determine the 
Validity of a Pazdon. 

' Adultery is likewiſe a ſufficient Cauſe of Divorce, but then 
it muſt be proved by Witneſſes, and not by Confetfion of the 
Guilty Party » which ſee in Title Divorce; and laftly, by the Ci- 
vil Lay *tis à forfeiture of a Legacy bequeathed by the Husband 


to his Wiſe, | 
— Advomſon. 


XI X JTHETHER this Kingdom was divided into Counties by 
VV King Alfred, or before, tis not material here to en- 
uire; tho' Mr, Selden (I) was of Opinion, that it was long be - 
re; But be it as it will, as ſoon as the Land was thus divi- 


J (£) Can. 109. (b) W. 2. cap. 34. 2 Inſt. 453. (i)2 Inſt, 
635. (. Hob, 213» Cro, Eliz, 41, 789, (1) Seld. Tit Hon, 


; 
6d „„ ded, 


| * 

24 Adbowlon. A 
ded, the Kings of England began to build Churches; and in a 
little time other great Perſons, in Imitation of them, did the 
like upon a Parcel of their own Demeſnes, and endowed thoſe 
Churches with Lands belonging to their Mannor s. 
When a Church was thus built and conſecrated, it was no 
longer any Man's Property; but yet there was a Power reſer+ 
yod in the Founder to beſtow it upon a fit Perſon, which was 
afterwards called the Right of Advowſon; () and this was 
no more than in his own Name, to preſent ſuch Perſon to the 
Biſhop upon a beg ayes bg the Founders in a religious Zeal, 
which was fervent in thole Days, always appointed Advocates 
to defend'the Rights of their Churches in any Courts z and this 
afterwards bec mic an Yenorary Title. el 
So that by degrees, thoſe un Be- Grgund o 
Ch were built, and the Founders, and thoſe endou - 
hen built, () were called Advocates, or Patrons; 

and the ht which they had to preſent was called the Right 
of Ade Mun; not as ſome Men would have it, becauſe the Pa- 
tron Advocq, alium to ſupply the Vacancy, but becauſe he was £ 
bound to Prbrett and defend the Chu from Oppreſſion and 
tojenee.. (+: \ 1 4 es 


- 95 Se. | J 


An Advowſoh, as it ſtandeth in our Law, is 


Under which Divigon I ſhall ſhew, "3-36 +; 
J. — — an Advcyſon is properly Appendant, and to 
_ / of, 0 1 1 DH : * ey As «. > 
II. I ſhall ſhew it to be a Temporal Inheritance. | 
III. By what Words it paſſe. in the Caſe of the Queen, and 
of a common Perſon. r | ; 
IV. What Acts make an Advowſon 1a Groſs, and what not. 
V. I ſhall mention ſomething concerning the Forms of Pleads 
ing theſe Caſes. e 


I. As to the Firft of theſe, all Advowſons to which common 
Perſons had any Right were originally appendant to Man- 
nors ; becauſe the Church it ſelf was built on tho Lands which 
were Parcel of the Manor, and the Right of Patranage, or the 
Jus bonorificum, as the Civilians call it, came from the Endowe 
| ron: out of fuch Lands, and there never was any Advowſon in 

roſs till Appropriations were made. | 
Nou, tho? ſtis commonly ſaid that an Advowſon is appendant 
toa Mannor, yet in Truth *tis appendant only to the De- 
meſnes, (o) becauſe thoſe are of —— Subſtance, whereas 
Rents and Services are likewiſe Parcel of a Mannor ; but an 
Ad vowſon cannot be appendant to them, becauſe they may be 


extinguiſhed. 


e. (Hg. ib. r Inf 222, 


— 
* 
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Such Appendances are always by Preſcription, tho* the Ad- 
vowſon it ſelf is not always Appendant; for it may be ſo at 
one Turn, and in Groſs (p) at another, as if the Mannor is in 
Coparcenary z the Advowſon to which *tis appendant muſt be 
ſo too, and by Conſequence tis in Groſs; but yet in each of 
their Turns, tis appendant to that which they have. 

As to the Advowſon of a Vzcaridge, (4) tis appendant to the 
Rectory of common Right, and yet it may be likewiſe appen - 
dant to a Prebend, or to a Mannor; (7) as in Caſe the Recto- 
ry it ſelf, before it was appropriated, was appendant to the 
Mannor; and if Ifſue ſhould be joined, whether tis ſo appen-- 
dant or not, if it can be proved, that all thoſe, Oc. who had 
the Mannor, had nominated the Perſon, and that the Abbot 
preſented the Nominee to the Biſhop ; this is good Evidence, 
that it is appendent to the Mannor, becauſe the very Nomi- 
nation is the Subſtance of the Advowſon it ſelf, . 

II. This being a real Right veſted in the Patron by the com- 
mon Law, is by that means, and by reaſon of the Appendancy, 
become a Temporal Inheritance, becauſe the Mannor to which 
tis appendant is Temporal. | 

'Tis properly Hereditas incorporata, but it doth not paſs by 


Livery, becauſe it doth not lie in manual Occupation; yet u 


a Grand Cape in a Writ of Right of Advowſon, the Sheriff ( 
may return Quod cepit qdvocationem in manus ſuas; for there 
may be a legal, tho* not an actual Poſſeſſion of an Advowſon 3 
it may be Aﬀets in the Hands of an Executor; a Widdow may 
be endowed of it, and a Husband may be Tenant by the Curte- 
ſie; a Fine may he levied, or a Common Recovery ſuffered of 
it; it may be forfeited upon an Attainder of Felony, and it 
may be loft by Uſurpation and Plenarty of fix Months, by Recu- 
fancy, Outlawry or Lapſe; all which ſhew that tis a Tempo» 
ral Inheritance: Beſides, it may be granted by Deed, or devi- 
ſed by Will; and therefore where an Incumbent purchaſed the 
Advowſon in Fee, and deviſed that his Executor ſhould have 
the next Preſentation, and then deviſed the Inheritance to an- 
other; this was a good Deviſe of the next Avoidance, tho? it 
was of 2 thing in Aktion, and not properly deviſable, 2 Cro. 371. 
III. In the next Place, I ſhall ſhew by what Words an Ad- 
yowſon paſſeth. At Common Law, if the King had granted a 
Mannor, Cum Pertinemiis, the Advowſon had certainly N | 
by thoſe Words; but by the Statute, De Præragat Regi, (Y tis 
enacted, that it ſhall not paſs without ſpecial Words; and yet 
in fome Caſes the Law is otherwiſe, as where the Adyowſon 
of a Vicaridge is appendant to a goo” and the Queen, up- 
on an Aeris r of Felony, grants the Glebe and Tyths of the 


' (7) 8 Rep. Wiatt. Wild's Caſe. 2 Moor 894. (r) Hob, 
393- Winch, Entr. 8105 Rol. ep. 469. (5) 17 Ed. a. 


tap. 15, 5 
N Reftoryz 


— 


cauſe the Avoidance was actually ve 
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Rectory by ſpecial Words, and then generally grants Om 
As —— and belonging thereunto, Adeo plene, Cc. 

out, the ſaid Felon had it. In this Caſe the Advow of the 
Vicazid e paſſes to the Grantee, by theſe Words, Adeo ple- 


' an, Cc. uſe the Queen ſhould not be deceiv'd in her Grant, 


But if ſhe had granted the Reftory, Cum pertinentiis ac etiam. 
vicariam Ecclefie, the Ad vowſon of the Vicaridge would not 
ſs, neither in her Caſe, nor in the Caſe of a Common Per- 
on z but if ſhe had granted Eccleſ am ſuam (x) it might have 


been otherwiſe, becauſe by ſuch Grant (it was my Lord Coke's 


Opinion) the Advowſon paſſes. If ſhe grant a Mannor, to 
which an Advowſon is appendant,' + Una cum advocatione, the 
Church being then void ; yet ſhe ſhall prefent Pro bac vice, be» 
fied in her before the Grant 
made, and will not = by the word Advocatio. | | 
The Queen had the Advowſon of the Vicaridge of B. and ſhe 
granted the Vicaridge to C. (y) The Advowſon doth not paſs, 
for that is not the Advowſon, and every thing muſt. path by 
proper Names. 9 x Pee | 
So where an Advowſon () was appendant to a Mannor, and 
two Parts of the ſaid Mannor were ſeized by the King for Re- 
cuſancv, and then by Letters Patents he demiſed thoſe two 


Parts with the Appurtenances, and all Profits, Commodities 


and Advantages to the ſame belonging, The Advowſondid not 
paſs by theſe general Words, as my Lord Hobert tells us 
fs) and yet in another Place *tis ſaid, that if the Word Heredi- 
zament is in the Grant, the Ad vowſon will paſs, | 
But my Lord Dyer (b) was of a contrary Opinion, that it did 
not paſs by that Word ; and the Reaſon may be, becauſe an 
Hereditament properly ſignifies an Inheritance; out of which 
n Rent may be reſerv'd, which cannot be out of an Advowſon, 
for it doth not conſiſt in Manual Occupation, as aforeſaid z 
and therefore, if a Biſhop hath an Advowſon appendant to a 
Mannor, which he enjoys in the Right of his Biſhoprick, and 
he demiſes it for 21 Years, this is good during the time he con- 
tinues Biſhop there; but it will not bind his Sueceſſor, becauſe 
tis not an Hereditaprent, out of which a Rent may be'reſerv!d;z 
and ſo tis void againft the Succeſſor, by the (c) Statute. 
IV. As to Advowſons in Groſs, I ſhall give ſome Inſtances 
what Acts makes them ſo, and what not. | | 
And Firſt, If *tis granted by it ſelf, then 'tis ſeparated from 
the Mannor, and becomes in Groſs, * ä 
It one (4) Acre of a Mannor is granted away, to which an 
Ad vowſon was appendant ; and in the ſame Deed the Ad vou- 


(#) Dyer 350. b. 10. Rep. 63. b. (x) 1 Leon. 191. 1 Nol. Rep 
237. + Moor, 249. Owen 53. Goldſ. 73. 3 Leon. 196. y ) Cr0e 
Eliz. 163. (7. „Hob. 126. (4) Hob. 303. * (6) Dyer 323, 
(ei Elz. cap. Cro. Eliz. 6g, (4) Dyer 48. 7 i 
e | pp 


oO > * 
2 a ih 
7 1 2 


. 

25 8 
P 
. = 


8 2 1 FEM 88 on 
3 rr 
hs Y — = age 
" A F I 
—_ n 3 


W PR 


1 r $ 
wo - Ty 


alimony. - 27 


fon is likewiſe granted, *tis no longer appendant; ut in Groſß; 
cauſe tis not beneficial for the Grantee that it ſhould be ſo. * 


An Uſurpation and Plenarty for fix Months (e) ſevers an 
Advowlſon from the Mannor, and makes it in Groſs in the Caſe 
of a Common Perſon, but *tis not ſo in the Cafe of the Queen 
for tho' ſhe may be diſpoſſeſs'd of her Preſentation by thi 
means, yet ſhe may grant the Advovſon, notwithftanding ſuch 
Uſurpation. cs 7-001 

＋ wrongful Collation will not make any Diſappendency, 
or binding Plenarty againſt the true Patron. 

And as tis in Groſs, (f) ſo tis entire, and cannot be divided 
into Parts, ſo as to be held in Severalty, as it a Fine ſhould be 
levied of a Mannor to which an Adyowſon is appendant, — 
a Third Part both of the Mannor and Ad vowſon is render” 
back to A, for Life; another Third Part to B. for Life z and 
another to C. for Life, with divers Remainders over; notwith- 
ſtanding this Diviſion, they are all Tenants in Common of the 
=I ; * if they cannot agree to preſent, the Biſhop muſt 
do it Lap © | 4 

But yeh a Man may be ſeiz d of the Advowſon of two Parts 
of a Church; for there may be ſeveral Portions in one Church, 
to which ſeveral Patrons may have a Right to prelent, as the 
Place may require, Pa O10 gil f N74 

V. Laſtly, As to the pleading in thoſe Caſes, tis always ſee 
forth that the Plaintiff was ſeized as of Fee; and it muſt not 
be in his Demeſne as of Fee, becauſe an Advowſon is not pr 
perly a Demeſne ; for *tis an incorporeal Inheritance, as 

n already obſerv'd. 8 

In Caſes (g) of Appendancy, if the Plaintiff ſets forth that 
the Advowſon was appendant, Oc. and that he did preſent 
the Church as appendant there, the Defendant may either tra- 
verſe the Appendancy, or the Preſentation ; for tho' the Adyow- 
ſon was appendant, yet if the Plaintiff did not preſent, he had 
loſt his Title, | * 
But if he had not ſet forth a Preſentation by Verrue of the A. 
pendancy, but only in general, that he was ſeized of the Mannor 
to which the Advowſon was appendant, and that he preſented 
ſuch a Clerk; there the Preſentation muſt be travers'd, and 
not the p vid oo ; becauſe notwithſtanding the Appendency, 
the Preſentation might have heen by Uſurpation, I 

| Alimony. | 
HIS Word, in a legal Senſe, ſignifies that Proportion of 
the Husband's Eſtate, which by the Sentence of the Ec- 
clenaftical Court is allow'd to the Wife for her Maintenance, 
upon any Separation from him, which is not cauſed by her 
Elopement or Adultery, 1 PE x41 


(e) Gawdy verſ. Ep'm, Cantur, Hob, ) 128, 2 And. 
21, (2) Vaugh. 15. eee eee 'Tis 
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25 Altarage: 


»Tis properly cognizable by the Ordinary, (b) and by nßs 


other Court: Tis true, there lies an Appeal, but ftill to an 
Eccleſiaftical Judge; and if the Perſon convicted will not obey 
the Sentence, he may be Excommunicated. 

Formerly,when the high Commiſſion Court was in being,they 
took Bond in the Name of one of the Doctors to allow the 


Woman Alimony, and for the Husband to uſe her as his Wife ; 
and if the Party refus'd to enter into ſuch Bond, that Court hath 
committed him; but my + Tord Coke affirm'd this to be illegal, 
for they have not Power to take fuch Bond, nor to commit up- 


on refuſal. , 


Er the Civil Law, notwithſtanding the Elopement of the i 


Wife, yet her Husband muſt allow her Alimony, Pendente lite. 


The Form of proceeding in ſuch Caſe is thus: The Proctor 3 


alledges, that the Parties were married, and prays that the 
Man may be condemn'd In expenſis lit & alimonie ; this ap- 
pearing to be true, the Judge condemns him accordingly. 


- Then the Proctor gives him a Bill of Cofts, and at the Bottom 
writes thus, (viz-) Petit pars didta B. ſumptum alimoniæ, from ü 
the Time of the Citation, Durante lite juxta ratam of ſo much 
per Week, leaving a Blank for the Judge to inſert it Uſque finem i 


kits. | Es 

Then he taxes the Cofts, and being certified of the Abilities 
of the Man, he taxes fo much for Alimony, weekly, Ce, Nift 
aliter per nos decretum erit, and the ufual Sum is the Third, os 
at leaft the Fourth Part of the yearly Value of the perſonal 
Eſtate of the Husband. | 


This is not very Beneficial, becauſe *tis not a final Sentence, 4 
and by the Form of it tis abſolutely in the Power of the Judge 


to alter it; for tis Nift aliter decretum erit per nos, whereas the 
Judgments in the Temporal Courts are more ſtrict, (viz,) Niſi 
caufa oftenſa fuerit in contrarium, &c. 5 1 

But in theſe Caſes of Alimom, if the Wife voluntarily de- 


part, and afterwards repents, and ſubmits, and deſireth to co- | 3 


bit with her Husband, and he refuſes, then he muſt allow her 
Alimony ; but if her Departure was occaſion'd by him, Propter 
fevitiam, and he ſhall offer ſufficient Security for his good Be- 
haviour to her, and ſhe refuſes to return, he ſhall not allow her 
Alimony. And yet if the Spiritual Court (i) ſhould decree it 


in ſuch Caſe, the Party is without Remedy ; for the Tempora] Þ 4 
Courts will not grant a Prohibition, becauſe the Ordinary is 


the proper Judge, both of the Security and Reconciliation. 
Alltarage, . 
IF" HIS ex vi Termini ſignifies the Profits which the Prieſt 


had by Oblations at the Altar; for when the Mother- 
Church was appropriated to a religious Houſe, (+) the Obla- 


(Oi Rol. Rep, 110. Crop, Car. 220, March, $o, + 1 Rol. 


Rep. 119, (i) 2 Cor, 364, (.) Still, 175, tion 
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uns made in the Chappel of Eaſe did not belong to the Con- 


Altarage. | 29 


vent, but to the Parſon who officiated at the Altar, and from 
thence it was call'd dltarage. | | 
Tis a Word which was generally inſerted in the Endowment 


of a (1) Vicaridge ; thus we read a Parſonage was epproped- | 
eci mit 


ated Salva vicaria que conſiſtit in altaragio © in minutis 
$0rius parocbiæ; and in a larger Senſe, tis a Word which com- 
prehends all the ſmall Tythes which the Vicars had for their 
Maintenance; but then there muſt be either ſome Cuſtom or 
Uſage to make it ſo extenſive. | 
In the Caſe of + Turner and Andrews, 21 Elig. in the Exche- 
quer, by a Compoſition for the Profits aſſign'd for the Vicar's 
Maintenance, he was to have Altaragium cum manſo competent, 
by which Words all ſmall Tythes were comprehended. . 
So in the Common Pleas (#7) Anno. 4 Car. Dr. Wood againſt 
Greenwood. There was a Compoſition, that the Parfon thould 
| have the Tythe of Grain and Hay, and the Vicar ſhould have 
Altaragium ; and the Queſtion was, if the Vicar ſhould have 
the Tythe of Underwood, by Vertue of that Word ; it was 
_ : ever any ſuch Tythe had been paid to him, it ſhould be 
id ſtill, | By p | | ek. 
"The ſame Caſe is reported in Hetley, Word for Word, *Tis 
true, Wood is not due to the Vicar, but by Preſcription or 


Uſage ; becauſe *tis great Tythe, and therefore will not paſs X | 


the Word Altarage, ſtrictly taken, becauſe tis only what is 


fer'd at the Altar; but when by Cuſtom or Uſage, Tythe-Wood 


hath been paid to the Vicar, it ſhall be conſtrued to pals by 

that Word Altaragium. | 
So likewiſe by Cuſtom and Uſage ( it will paſs Tythe-Wool 

to the Vicar. [ 


Sir Simon Degg tells us, that in ſome old Endowments we may 


find the Word Altare omnia, and cites the Caſe beforemention'd 
in Cro, Elis. and Spel. Gloſſary in verbo, in the Margent there ; 
what he means by it I cannot tell, for there is no fuch Word to 
be found there, and I believe no where elſe. 5 
Theſe Oblations at the Altar were uncertain, both in re 
to the Quality and Quantity of the Things offer'd, which was 
lometimes in Bread and Wine, and ſometimes in Money; but 
how much of each I cannot diſcover, tho' it ſeems there was an 
accuſtom'd Altarage. 157 
hut de it how it will, the Vicars were not contented with it, 
for they would not ſuffer the People to come to Confeſhon, be- 
fore they had depoſited ſome Money beyond the uſual Offer- 
ing; and when a Canon was made to prohibit them from ex- 
* torting Money upon this Occaſion, they found out a Way to 
make Leaſes of their Eccleſiaſtical Profits, which was likewiſe 
Prohibited by another Canon in Cardinal Os Time. 


(1) Cro. Eliz. 578. + Spelm. Gloſſ. 28. (m) Litt-ReP- 244- 
Hetley 535, (=) Brett: yerſs Ward Winch. Anat. 


am 


. 
- 


Hundt g. 


eſe ate the Profits of one Year of every vacant Biſboprich | 
in England, claimed at firſt by the Pope, upon a pretence 


defending the Chriſtians from the Infidels ; and ãt was paid 


by the ſucceeding Biſhop, before he could receive his Inveſti- 


ture from Rome. 


Afterwards the Pope prevail'd on all thoſe who were Spiritual r 3 


Patrons to oblige their Clerks to pay theſe Annats; and ſo by 
Degrees they became payable by the Clergy in general. | 


Some of our Hiſtorians tell us, that Pope Clement was the firſt | 


who claim'd Annats in England in the Reign of Ed. I. but 


* 


(o) Mr. Seiden, in a ſhort Account which he has given us of the 
Reign of Wilkam Rufus, affirms, that they were Antzenly claim- 
ed by the Pope before that Reign, but our Chronologers differ 
2 the time when they became a ſettled Duty, and pay able 


him. | | | 
Platina tells us, that age IX. who was Pope in the firſt 


| Year of H 4. Annatarum uſum Boneficiis Eccleſraſtics primum 
#mpoſuit, (viz.) dimidium Annui proventus fiſco Apoſtolico perſol- 


- 


x 


* 


by reaſon of ſo powerful an Oppolition the Matter reſted for 


- 


Vere, 


(viz.) in the time of Pope Fobn the 22. who was Pope about the 
middle of the Reign of our Ed. 2. and that he Reſervavit Came- 
ve ſue pri mos fruttus beneficiorum : But the learned'+ Biſbop of 
Worceſter hath made this Matter more clear: 

He tells us that the old and accuſtom'd Fees paid'here to the 
feudal Lords were call'd Beneficia, and that the Popes being 


Lords or ſpiritual Heads of the Church, they were not conten- 


ted with an empty, tho? very great Title, without ſome tempo- 
ral Advantage, and therefore Bonifare VIII. about the latter 
end of the Reign of our Ed. 1. having aſſumed an abſolute 
Dominion in Beneficiary Matters made himſelf a kind of feu- 
dal Lord over the Benefices of the Church, and as a Conſe» 
guence thereof claim'd a Years Profits of the Church, as a be- 
8 ee due to himſelf, the chief Lord: 

But tho* the Power of the Pope was then very great here, 


\ yet the King and the People did not comply with this Demand, 


anſomuch that by the Statute of Garliſle, which was made in 
the laſt Year of his Reign, and about the beginning of the Pope- 
dom of Clement V. this was call'd a new Ianpaſi tion, that it was 
Gravu C imolerabilis, & comra leges & conſuetudines regni, and 


ſome time. 


But that Pope having tranſlated his Court from Rome to Avig- 


uon, his Succeſſors by that Means found more favourable Op- 


portunities to inſiſt on this Demand, which was a Years Profits 


(o) Jan. Angl. 59. + Eccleſias Juriſds 3 — 5 


Walſingham affirms it to be above 80 Years before that time, 
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| Annats. Wi: 
ok the vacant Biſhoprick at a reaſonable Valuation, and that 
was about a Moiety of the full Value; and baving obtain'd 
what they demanded, they afterwards endeavour'd to raiſe the 
Value, but were oppos'd in that likewiſe by the Parliament, 
Anno 6 H. 4. and a Penalty was inflited on thoſe Biſhops, who 
id more for their Firſt-Fruits than was accuſtom'd, ' ' 
Now certainly our own Countrymen are rather to be beliey'd 
in this Matter than Platina, becauſe we find that Ed. 3. (6) for- 
bid the Pope's Collector to gather, and the People to pay Firſt- 
Fruits, for that it was a meer Novelty ; and if ſo, they could not 
be firſt appropriated Fiſco — in the time of H. 4. for it 
was then grown into a Cuſtom to pay them to the Pope, and 
therefore in the 4th and 6th Years of R. 2. upon the Petition 
of the Commons of Englend, Proviſions were made againſt col- 
lecting theſe Annats, and Annis 6 & 9 H. 4. (e) this was call'd a 
horrible Miſchief, and damnable Cuſtom; and it was then en- 
acted, that the Pope's Collectors ſhould no longer levy Firſt- 
Fruits in this Kingdom. | | | 
But notwithſtanding theſe Statutes againſt Proviſions, ſuch 
was the Plenitude of the Pope's Power, and ſo great was the 
Profit which accrued to him by this Invention, that in a little 
more than half a Century there was 160000 J. paid to him un- 
der the Name of (d) Amnnars for expediting Bull of Biſhopricks 


on * . . 

The Payment of theſe was continu'd till about the 25th 
Year of H. 8. cap. 20. and then an Act was made, reciting, that 
ſince the beginning of that Parliament another Statute was 
made for the ſuppreſſing the Exaction of Auuats of Archbiſhops 
and Biſhops, wrongfully taken by the Pope; and that no Biſhop 
hereajter ſhall pay the ſame, under the Penalty of forfeiture of 
his Goods and Chattels to the King, and all his Temporal 
Poſſeſſions belonging to his Biſhoprick, during the time he 
ſhould have any Title to the ſame ; which AR is not printed. 

But the Parliament being unwilling to go into Extremities, 
remitted the putting that A& in Execution to the King him- 
ſelf, that if the Pope would either put down Amzats, or ſo mo- 
derate the Payment by a certain time,that they might no longer 
be a Burthen to the People, then the King by Letters Patents 
might declare the AQ ſhould be of no force. 

The Pope having Notice of all this Matter, and taking no 
Care to reform thoſe Exactions, therefore that Stature was 
confirm'd; and becauſe it only extended to Annats paid for 
Archbiſhopricks and Biſhopricks, therefore in the very next Year 
another Statute was made 26 H. 8. cap. 3. that not only thoſe 
Firſt-Fruits formerly paid by Biſhops, but thaſe of every other 

Spiritual Living ſhould be paid to the King; and in this Act 

(b) 4 Inſt. 120. (e 4 laſt, 120. (d) Bur. Hiſt. Ref. 1 Vok. 

Col. Rec. 103. 8 5 | 


there, 
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there is a Clauſe, that if any Perſon ſhould be convicted by 


_, FROM Annats. 
Prefentment, Confeſſion, or Witneſſes before the Lord Chan- 1 
cellor or Commiſſioners, Cc. to have entred on a Spiritual Li- 


ving before Payment or Compoſition made for the ſame, be 3 


ſhould forfeit double the Value of ſuch Firſt-Fruits 1 And be- 
cauſe in that Statute it was not declar'd when the Year ſhould 3 

commence for the Payment of the Firft-Fruits, that is to ſay, 
whether from the Death, Reſignation, or Deprivation of the 


- Incumbent, or from the time of his Succeffor's being admitted 


to the Benefice ; therefore about two Years afterwards another 
* At was made, by which it was enacted that the Year ſhall 
commence immediately after the Avoidance. Notwithftanding 
theſe Laws, there were ftill ſome Apprehenſions, that upon the 
Death of ſeveral Prelates who were then very old, great Sutns M 
of Money would be convey'd to Rome by their Succefſors, 
therefore Anno 33. H. 8. it was enatted, That all Contribu- 
tions of Annats tor Biſhopricks, or for any Bulls to be obtain'd 
from the See of Rome ſhquid ceaſe, and not be paid, under the 
Penalty of forfeiting all his Goods, and his Temporalties du- 
ring the time he ſhould poſſeſs the ſame ; and if the Pope ſhould i 
deny any Bulls of Conſecration by reaſon of this Prohibition, 
then the Biſhop preſentcd ſhould be Conſecrated in England by 
the Archbiſhop of the Province; and if it was in the Caſe of i 
an Archbiſhop, then he ſhould be Conſecrated by any two Bi- 
ſhops to be appointed by the King; and that inſtead of Annars, al 
a Biſhop ſhould pay to the Pope 5 J. per Cent. of the clear year- 
ly Value of his Biſhoprick. 4. = 

But before this time, viz. 32 H. 8. cap. 42. there was a Court 
erected « ha Parliament, for the Levying and Government of 
theſe Firſt- Fruits, which Court was diſſolv'd by Queen Mary ; 
4 and in the next Year the Payment was order'd to ceaſe as to 

* ' / = 

But Anno 1 Eliz. they were again reſtor'd to the Crown, and 
the Statute 32 H. 8. which directed the Grant and Order of 
them was re-continu'd ; and that they ihould be from thence- 
forth within the Government of the Exchequer. 

But Vicaridges not exceeding 101. per Annum, and Parſons- 
ges not exceeding 10 Marks, according to the Valuation, in the 
Firft-Fruits-Othce, were exempted from Payment of Firſt- 
Fruits; and the Reaſon is, becauſe Vicaridges, in time of Po- 
per, (when this Valuation was made) had a large Revenue, by a 
volutary Oblations, which ceaſed upon the Diſſolution, Cc. and 
therefore they had this Favour of Exemption allow d to them ll 
afterwards. 2 

By the before-mention'd Statute, a new Officer was created, 
call'd a Remembrancer of the Firft Fruits, whoſe Buſineſs was 


= 


28 H. 8. cap. 11. + 1 Mar. cap. 10. 2 & 3 Fh. & Mars 
| 1 


Ca Ne 4 


Annats 33. 
> take Compoſitions for the ſame; and to ſend Proceſs to the 
öberiff, againſt thoſ® who did not pay it; and by the AR 
65 A. 8. he who entered into a Living, without compounding 

r paying the, Firſt Fruits, was to forfeit double the Value. 
o prevent which Forfeiture, it was uſual for the Clerk news 
y preſented, to give fcur Bonds to pay the ſame, within Two 
= cars next after Induction, by four equal Payments. 

But tho' theſe Bonds were executed, yet ifthe Clergyman dy'dz 
r was legally depriv'd before the Payments became due, it was 
good Diſcharge by Virtue of the Act 1 E1iz, before-mention'd. 
| And thus it ftood, till Queen Anne, taking into Conſideras 
oon the inſufficient Maintenance of the poor Clergy, ſent a 
cage to the Houſe of Commons by one of Her principal Se- 

WA retaries, lignifying Her Intention to grant the Firſt Fruics 
r the better Support of the Clergy 3 and that they would find 
ot ome Means to make her Intentions more effettual. 

SF T hercupon an Act was paſſed, by which the Queen was to in- 
orporate Perſons, and to ſettle upon them and their Succeſſors 
he Revenue of the Firft Fruits ; but that the Statutes before- 
oention'd ſhould continue in Force, for ſuch Intents and Pur- 
oſes as ſhould be directed in Her Grant: And that this new 
Act ſhould not extend to impeach, or make void any former 
ant made of this Revenue. | 
And likewiſe any Perſon, except Infants and Feme-Coverts, 
without their Husband, might, by Bargain and Sale enrolled, 
li poſe Lands or Goods to ſuch Corporation, for the Main- 
eenance of the Clergy, officiating in the eftabliſh'd Church, 
ithout any ſettled competent Proviſion belonging to the ſame 
ad the Corporation might alſo purchaſe Lands for that Pur- 
pole, notwithſtanding the Statute of Mortmain, | 
Purſuant to this Law, the — Anno 3. of Her Reign, 
ncor porated ſeveral of the Nobility, Biſhops, Judges and Gen- 
ry, Cc. by the Name of the Governors of the Bounty of 
WOQueen Anne, for the Augmentation of the Maintenance of the 
poor Clergy, to whom She gave the Firſt Fruits, Fc. and ap- 
pointed the Governors to meet at the Prince's Chamber in 
eeſtminſter; or in any other Place in London or Weſtminſter, to 
e appointed by any Seven of them; whereof a privy Councel- 
or, a Biſhop, a Judge, or Councellor at Law, to be of the 
uorum; there to conſult about the Piſtribution of this Bounty. 
hat Four Courts ſhall be held by theſe Governors in every 
car, v. in the Months of December, March, June and . 

„ and that Seven of the ſaid Governors, whereof ſuch Three, 
Ws atorcſaid, to be of the Quorum, ſhall be a Court; and that the 
2 Bufineſs ſhall be diſpatch'd by - Majority of Vores ; that ſuch 
Courts may appont Committees out of the Number of the Go. 
—_c:nors, for the better managing their Buſineſs ; and at their 
_ ft; or any other Meeting, propoſe in Welles, and deliver to 
the Queen what Methods they tall think fit for the Govern- 
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ment of the Corporation 3 which, being approv'd under tie 
Great Seal, ſhall be the Rules of the Government thereof. 
That the Lord Keeper ſhall iſſue out, at Writs of Enquiry, 7 
at the Requeſt of Seven of the Governors, Quorum tres, &c. di- 
rected to three or more Perſons, to inquire, upon Oath, into 
the Value of the Maintenance of poor Parſons who have not 
80 J. per Annum, and the Diftance of thetr Churches from Lo 
don; and which of them are in Market, or Corporate Towns, 
or not; and how the Churches are ſupplied; and if the In- 
eumbents have more than one living; hat Care may be taken 
to encreaſe their Maintenance. | . B. 
That Seven of the Governors, (Quorum tres, &c.) after ſuch 3 
Enquiry made, do prepare and exhibit to the Queen, c. 2 
true State of the Jearly Value of the Maintenance of all ſuc! 
Miniſters, and of the preſent yearly Value of the Firſt-Fruit 
and Arrears thereof, and of ſuch Penſtons as are now payable ou 
of the ſame, by Virtue of any former Grants. = 
That there ſhall be a Secretary, and a Treaſurer, who ſhal 3 
continue in their Office, during the Pleaſure ef the Corpo 
ration: That they ſhall take an Oath before Seven of the G 
vernors in Court, Quorum tres, &c. which Oath the ſaid Cour 
ſhall have Power to adminiſter, for the faithful Execution d 
heir Office; and that upon Death, or Removal, another ſhal 
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be choſen, or any other Officer, by Majority of Votes. 6 
That the Treafurer muſt give Security to Accompt for th: 
Money which he receiv'd ; and that his Receipt ſhall be a Di: 
charge for what he receives; and that he ſhall be ſubje& to th 
Examination of Four or more of the Governors, Quorus 1 
tres, &c. : | _ 
That the Governors ſhall collect and receive the Bounties 4 
other Perſons; and ſhall admit into their Corporation anal 
Contributors (whom they think fit) to ſo pious a Work; an 
that Seven of them, Quorum tres, &c. may ſubſtitute Perſoꝶ 
under their Common Sea}, to take Subſcriptions, and cole 
the Money contributed; and that the Names of the BenefaQtol 
ſhall be regiſtred in a Book to be kept for that Purpoſe. .Y 
This is a ſhort Hiſtory of Annats, or Firſt-Fruits: By whicl 
the Reader may ſee, that at firſt this was a Payment claim'd or 
Iy from Biſhops, upon a plauſible, but falſe, Pretence, to be en. 
4 by the Pope in Defence of the Chriſtian Religion again 
| agans. : 2 3 
I admit there was a Neceſſity in thoſe Dejy for the Bifhop w 
comply with this Exaction, becauſe otherwiſe they might be 1 
Danger of loſing their Bulls of Conſecratiory from Rome, 28 
they could have them no where elſe. F x 
But the undignified Clergy had not ſuch an immediate L 
pendence u — the fore ; and therefore it was a mean and uny 

. nerous Att for the Biſhops of thoſe Times, and other Spirits! 


_ . Patrons, to draw in Cheis Clergy to ſubmit ty this — | 1 


A Apparatur. 35 
eeccauſe it made them poor for no other purpoſe, than to heap 
iches upon à foreign Prelate. : | 

When the Quarrel happened between him and H. 8. as theſe 
{nnats were gradually claimed, fo they were by Degrees taken 
rom him; for the King at firſt prohibited only the Biſhops to 
pay them, that he might ſee how it would be reſented by the 


ope. | 
| But he regarded it as little as his Predeceſſors did all the Sta- 
eates made againſt Proviſions, c. and probably had any other 

Prince been upon the Throne, it would have met with the like 


ES But that King was of a Temper, both to be feared and obey- 
d: and tho? the Pope was his Spiritual Father, yet he did not 
ire he ſhould have ſo large a Patrimony here, and therefore he 
ook a little of it himſelf, and particularly theſe Annats, which; 
xcepting only a' little Intermiſſion, have remained in the 
WW rown ever ſince, till the Queen, commiſerating the Condition 
f the poorer Ctergy, hath voluntary given it for the Encreaſe 
f their Maintenance, that they may ſpend leſs of their time in 
= cquiring the Neceſſaries of this Life, and more in the Service 
r their God; that by their earneſt Application to him in Pray- 
r, their charitable Benefactreſs may be crowned with Succeſs 
n all Her Endeavours to promote Pzety and Peace here upon 
arth; and that She may enjoy a Crown of Glory hereafter. 
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HISis a Meſſenger who cites Perſons into the Spiritual 
Court, and ſerves the Proceſs thereof; the Civilians call 
him Animal tantum rationale, by which it may be inferred, that 
e is of a meaner Capacity than a Sheriff's Officer. 
But becauſe he is ſuch an inconſiderable Animal, tis fit the 
ourt ſhould not be troubled with many of them, which they 
fually employed, till the Number was reftrained by a Canon 
a) (viz.) that a Biſhop, or Archdeacon, or Official, ſhould 
ave no more than their Predeceſſors, for Thirty Years before 
—_—_ of that Canon; that ſuch an Apparator ſhould faith- 
ully execute the Mandates of the Court, and make no De pu- 
y, unleſs known and approved by the Ordinary; that he ſhould 
zot be an Informer, nor take more Fees than preſcribed in the 
2 | "I . 
iſhops deputing more Apparators, er they offending; in the 
Premiſes, ſhall be Sdmoniihed by their Superior, and diſchar- 
zed; and if deputed by others, they ſhall be ſuſpended from 
heir Office, till they diſmiſs them; and the Perſon thus de pu- 
ed, ſhall never execute the Office of an Apparator; but if he 
loth ( being once removed) he ſhall be puniſhed by Eccleſiaſtical 
enſures for Contumacy, 
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By a * provincial Conſtitution, it was ordered that a Biſho 
ſhall have one Apparator, Equitantem duntaxat; and the Glols 
obſerves, that he may have as many of theſe Foot-Officers as he 
will; but an Archdeacon is to have but one; but not a Horſe- 
man inevery Deanary. | 

I thought it proper to mention theſe things, tho? neither the 
Number, nor the Manner of riding or walking, is now much re- 
garded, butas the Conveniency of ſerving the Procels requires. 

However, tho* our Apparator is an Eccleſiaſtical Officer, yet 
the Temporal Courts may puniſh him for any Falſhood in the 
Execution of his Office, of which I ſhall give ſome Inftances 
but firſt, I ſhall mention a Caſe, which might have been prom 
under the precedent Title, but is not foreign to this, uſe 
it ſhews the Nature of his Office, and *tis thus: 

An Apparator came to the Church, and told the Parſon Þ he 
muſt pay the Tenths to ſuch a Man, and at ſucha Place, which 
was four Miles diftant from his Church; and the Biſhop certifi- 
ed the Eccleſiaſtical Court, under his Seal, that he refuſed to 
Pay it ; and thereupon another Parſon was admitted and inſtitu- 
ted; becauſe by the Statute, 26 H. 8. cap. 3. where the Tenth 

is due, and demanded by the Biſhop, or ſuch who ſhall be char- 
ge d to collect it; or by his Minifters, Servants or Officer; and 

tis not paid then, upon ſuch Certificate, the Incumbent is 
#pſo facto deprived; Now all this Matter was found, ſpecially 
upon a Verdict in Ejectment, brought by the laft Incumbent ; 
but it was adjuged that this was no politive, or expreſs Demand 
to pay this Duty ; belides, it ſhould be made by one who had 
Authority to receive it, which an Apparotor hath not. 

In the next Place, as to puniſhing him for any Falſhood in 
his Office, (a) if a Monition is awarded to him, to ſummon a 
Man to pay Cofts aſſeſſed by the Court; and he returns that 
he had ſummoned him, when, in Truth, he had not; and there- 
upon the Defendant is excommunicated, an Action on the Caſe 
lies againſt him. | 1 

So if he falſly and malitiouſly, Colore Ofſicii, (b) cĩtes a Man in- 
to the Conſiſtory Court, upon a Fame of Incontinency, and 
and the Party is cn upon his Anſwer, he ſhall have the 

= OR ; becauſe it ſhall be intended, that he did it without 
Proceſs. 

And this Puniſhment by Aion ſeems more proper than what 
was inflicted on the Arch-biſhop's Apparator, by Bago de Clare, 
Anno 18 Ed, 1. (c) who having ſerved a Citation upon him, in 
Parliament Time, ſome of his Family made the poor Apparator 
eat both the Citation and the Wax. 

And as the Temporal Courts may puniſh' an Apparator, ſo 
* Lyndw.cap, de cenſib. + Moor 541. (a) Rol. Abr. 92. 2 
Cro. 351. Moor 833. 2 Bulſt. 263, (C) Cro, Car. 291. 1 Rol. 
Abr. 93. (e) Pryn. 4 ple. Pail, Writ. 825. | they 
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they may likewiſe take Notice of his Fees; for if he ſhould Li- 
bel in the Spiritual Court for his uſual Fees, a Prohibition 
will lie upon a Suggeſtion, that the Fees, which he claims, are 
not due by Cuſtom or Preſcription, 1 Vent. 165. 

And laftly, Becauſe many Abuſes were occaſioned by theſe 
Officers, therefore — Archdeacons, and their Vicars and 
Officials, are prohibited by the Canon (f) to have more Appara- 
tors than their Predeceſſors had for thirty Years next, before 
the publiſhing the ſaid Canon; and that ſuch Apparators ſhall 
execute their Mandates themſelves, and make no Subſtitute 
without Leave of the Ordinary; that they ſhall not be Infor- 
mers, nor take more Fees than allowed by Law, ©, 


Appeal. p 


H Is is the Removal of a Cauſe from an Inferior to a Su- 
perior Court, which hath Power to reverſe or affirm any 
former Judgment made or given in that Cauſe; and this ſeems 
to be a natural and fundamental Part of juſtice: For ſince 
Men are ſuhje& to Miſtakes in ſubordinate ſudicatures, there 
ought to be Superior Courts to rectifie thoſe Errors, and to 
preſerve Juſtice, ; 

In the antient Catholick Church in this Kingdom, all Eccle- 
ſiaſtical Matters were determined by a Biſhop with his Presby- 
ters, from whoſe Sentence there was an Appeal to the Metropo- 
litan in a provincial Synod, from whence there was no farther 
Appeal, even to a general Council ;*tis true, the fupream Magi» 
ftrate might order the Matter to be re-heard in ſuch Council, 
but this was by his Authority when he had a mind to interpoſe, 
but not by Way of Appeal. | 

But afterwards, when the Papal Power was exalted, Appeals 
were made to Rome; tho this was prohibited by the Council of 
Milan, in which St. Aug uſtiue was Secretary; and Epiſcopins re- 
lates the very Words of the Canon. 

It was alſo directly againſt a Decree ofa whole African Coun- 
cil, in which St. Auſtin yore And therefore I ſhall give 2 
| ſhort Account of the Riſe and Progrefs, and at laſt of the Sta- 
tutes, prohibiting Appeals to Rome. | 

Athanaſius (g) being depoſed from his Biſhoprick of Alexandria 
by two Synods of Eaſtern Biſhops, upon Pretenceof ſome Miſ- 
demeanours, and finding no Redreſs among them, becauſe the 
Hereſie of Arius was very powerful there, he applied himſelf 
to Julius then Biſhop of Rome, that his Cauſe might be re-heard, 

Julius being the Chief of the Weſtern Biſhops, communicate 
this Matter to the Reſt; and he, in their Names, ſends to the 
Biſhops of the Eaſt, that they would aſſiſt, and be preſent at 
this re-hearing, which they either refuſed, or negletted to do. 


(f) Car, 38, (g) Still, Orig, Brit, 136 = 4 
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. Thereupon the Biſhops of the Weſt re-examined the Cauſe, 
and received Athanaſius into their Communion. | 
But the Zaſtern Biſhops being offended at theſe proceedings; 
to reconcile the Difference, the Emperors Conſtantius and lo- 
rus appointed a general Council to be held at Sardica, where 
the Biſhops, both of the Eaſt and Weſt met; and among the reſt 
ſome of our Britiſb (h) Biſhops were there ; tho ſome learned 
Men queſtion whether it was ſo or not; this happened about 
the middle of the 3d. Century. 
This Council did not fit long, for the Biſhops of the Weſt 
would have Athanaſius admitted amongſt them, becauſe 2 
had reſtored him; but the other refuſed, and ſo withdrew, an 
proteſted againſt their Proceedings; yet the Weſtern Biſhops 
continued hitting, and made Canons concerning the re-hearing 
the Cauſes of Biſhops, (viz.) if the Party was grieved at the 
Sentence, that then a re-hearing ſhould be granted, 

But this gave no peculiar Authority to the Biſhop of Rome 
to receive Appeals, he had no ſuch Power before; and that 
which was given to him, by a particular Council, and upon 
preſent and emergent Occations, could not be binding to Poſte- 
rity ; eſpecially ſince that Power which was originally limited, 
was afterwards claimed by him, as an abſolute and ſupreme 
Right, and that as the Head of the Church, and not hy the Act 
of that Council, 2 | 

Now 'tis plain, that the Canons, made in that Council, gave 
him no Right to draw Cauſes to Rome, by way of Appeal, be- 
cauſe it was then decreed, that the Cauſes of Biſhops, in the 
very firſt Inſtance, ſhould be heard by the Biſhops of the Pro- 
Vince. 4 | 

Beſides, that Council it ſelf took upon them to judge Athana- 
fius his Cauſe, which had been judged before by the Biſhop 
of Rome, to whom it was remitted by the aforeſaid Emperors, 


who might have decided the Matter themſelves; for they had- 


a Power over all Eccleſiaſtical Cauſes in the Empire: But about 
the Beginning of the next Century in the 6th Council of Car- 
zhage, where the African Biſhops were afſembled, and continued 
fitting fix Years, Appeals to Rome were exprelly prohibited; 
and it was then decreed, that all Eccleſiaſtical Cauſes ſhoul 
be decided by the Biſhop and Metropolitan, from whom an 
Appeal ſhould lye to a provincial Council, and from them to a 
general Council, and no farther; Ne ullum jus deinceps Romano 
Pape ſuper Africanum Eccleſiam concernatur, " axe 

In France theſe Appeals were prohibited by the Law, called 
the Prag matick Sanition, which was made Anno 1268. and our 
Hiſtory called Quadrilogis, above one Hundred Years before 
that time, gives us an account of the Conftitutions of Clarendon, 
made Anno 10. H. 2. by which the Biſhops did recognize the 
r — en 
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(b) Bp, of St. Aſapl's Church Government, 76. 
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c sntient Rights of the Crown; and amongſt other things, that 
Appeals ſhall be from the Archdeacon to the Biſhop, and from 
him to the Archbiſhop, and from the Archbiſhop to the King, 
and no farther without his Conſent. | 
| But ftill the Power of drawing Cauſes to Rome by way of 
Appeal was re and as frequently oppoſed by our Kings, 
that it was inconſiſtent with the Supremacy of the Pope, , 
The Cauſe of his Appeal was thus: (viz.) Clement and Urban 
were Competitors for the Popedom; the King enclined to the 
Title of the one, and the Archbiſhop owned the other, which 
the King told him was a thing never done by any of his Pre- 
deceſſors, without the Royal Licenfe ; and that he would not 
be deprived of his Prerogative, and therefore commanded him 
not to own Urben. | ag | 
\. The Archbiſoꝑ refufed tö comply, but inſiſted to go to Ram: 
for his Pall; thereupon the King told K Bu. that if he went thi- 
ther, he would ſeize on the Revenue D 
but that did not prevail with him. from | 

The King, ſecing him reſolyed tez7? gyaout his Leave, re- 
quired him to take an Oath; not tu ip, Il to the Pope, upon 
any Occaſion whatſoeverꝭ which if he Tefyg d, then he ordered 
him to de part immediately, and according) he departed, and 
the King ſeized all his Goods. j ; 

The Archbiſhop appealed to the Pope that the King had 
ſubverted the Laws of God, and all Ganonical Conſtitutions, 
8 not ive him leave ta cole to his Holineſs for Re- 

els. | Ls i hee, we "26 

The Pope, having heard this Complaint, promiſed Relief, and 
"wrote to the King to reſtore him under Pain of Excommunica- 
tion; but the King hay'ug ſent an Envoy to Rome, he fo far 
prevailed at that Cop*i, that tho* the Archbiſhop's Cauſe was 
, pounded in 3 Council held there, yet nothing was done fo 
. his Advantage; the Pope himſelf putting a Stop to all farther 
Proceedings ⁊ga inſt the King + 
Mr. Pn (i) in his Animadverſions on my Lord Coke, denies 
this to be the firſt Appeal from hence to Rome; for he tells us 
that Vir d, Archbilbop of Tork, being depoſed in the Reign 
of Egfrid, King of Northumberland, appealed to Rome, where 
. the Pope, in a full Council, decreed him to be reſtored: 
* — that Decree was never received here; ſo that (kt) Wilfrid 
_ xeturning, went as far from the North as he could, and came 
into Suſſex, where the King, who ruled in thoſe Parts, gave 
him Selſey, and there he founded a Monaſtery, which his Suc- 
ceflors held for many Years; and it was afterwards made t 
Seat of the Biſhop of that Dioceſs, and ſo it continued till re- 
moved to Chicheſter, | 


But in the Reigns of ſucceeding Kings, as the Pope's Sur 
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Thereupon the Biſhops of the Weſt re-examined the Cauſe; 
and received Athanaſius into their Communion. | 

But the Eaſtern Biſhops being offended at theſe r 
to reconcile the Difference, the Emperors Conſtamius and Chlo- 
rus appointed a general Council to be held at Sardica, where 
the Biſhops, both of the Eaſt and Weſt met; and among the reſt 
ſome of our Britiſh (h Biſhops were there; tho ſome learned 
Men queſtion whether it was ſo or not; this happened about 
the middle of the 3d. 232 : 

This Council did not fit long, for the Biſhops of the Weſt 
would have Athanaſius admitted amongſt them, becauſe hey 


had reſtored him; but the other refuſed, and ſo withdrew, an 
proteſted againft their Proceedings yet the Weſtern Biſhops 


continued fitting, and made Canons concerning the re-hearing 
the Cauſes of Biſhops, (viz.) if the Party was grieved at the 
Sentence, that then a re-hearing ſhould be granted, 

But this gave no peculiar Authority to the Biſhop of Rome 
to receive Appeals, he had no ſuch Power before; and that 


Which was given to him, by a particular Council, and upon 


preſent and emergent Occaſions, could not be binding to ab 
Tity ; eſpecially ſince that Power which was originally limited, 
was afterwards claimed by him, as an abſolute and fupreme 
Right, and that as the Head of the Church, and not by the Act 
of that Council, rg: | 
Now tis plain, that the Canons, made in that Council, gave 
him no Right to draw Cauſes to Rome, by way of Appeal, be- 
cauſe it was then decreed, that the Cauſes of Biſhops, in the 
very firſt Inſtance, ſhould be heard by the Biſhops of the Pro- 
Vince, - 
Beſides, that Council it ſelf took upon them to judge Athana- 
Js his Cauſe, which had been judged before by the Biſhop 
of Rome, to whom it was remitted by the aforeſaid Emperors, 


who might have decided the Matter themſelves; for they had 


a Power over all Eccleſiaſtical Cauſes in the Empire: But about 
the Beginning of the next Century in the 6th Council of Car- 
thage, where the African Biſhops were afſembled, and continued 
ſitting fix Years, Appeals to Rome were expreſly prohibited; 
and it was then decreed, that all Eccleſiaftical Cauſes ſhould 
be decided by the Biſhop and Metropolitan, from whom an 


Appeal ſhould lye to a provincial Council, and from them to a 


general Council, and no farther; Ne ullum jus deinceps Romano 
Pape ſuper Africanum Ecclefiam concer natur. 

In Trance theſe Appeals were prohibited by the Law, called 
the Pragmatick Sanition, which was made Anno 1268, and our 
Hiſtory called Quadrilogus, above one Hundred Years before 
that time, gives us an account of the Conſtitutions of Clarendon, 
made Anno 10. H. 2. by which the Biſhops did recognize the 
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antient Rights of the Crown ; and amongft other things, that 
Appeals ſhall be from the Archdeacon to the Biſhop, and from 
him to the. Archbiſhop, and from the Archbiſhop to the King, 
and no farther without his Conſent, | 

But ftill the Power of drawing Cauſes to Rome by way of 
Appeal was — and as frequently oppoſed by our Kings, 
that it was inconſiſtent with the Supremacy of the Pope. ; 

The Cauſe of his Appeal was thus: (viz.) Clement and Urban 
were Competitors for the Popedom; the King enclined to the 
Title of the one, and the Archbiſhop owned the other, which 
the King told him was a thing never done by any of his Pre- 
deceſſors, without the Royal Licenſe; and that he would not 
be deprived of his Prerogative, and therefore commanded him 
not to own Urben. ENT RA | 

Tue Archbiſhgp. refafed tõ comp 
for his Pall; thereupon the King told 
ther, he would ſeize on the Revenue 
but that did not prevail with him. 

The King, ſeeing him reſolyed t- 
quired him to take an Oath ;3' not tg 7p II to the Pope, upon 
any Occaſion whatſoeverꝭ which if he Tefyg then he ordered 
him to depart immediately, and accordingyy he departed, and 
the King ſeized all his Goods. 5 

The Archbiſhop appealed to the Po that the King had 
ſubverted the Laws of God, and all FAnonical Conſtitutions, 
* not ive him leave to collie to his Holineſs for Re- 

reis. | 3 ws Rs. jo 85 . 
The Pope, having heard this Coinplaint, promiſed Relief, and 
wrote to the King to detto him under Pain of Excommunica- 
tion; but the Kin hay'dg ſent an Envoy to Rome, he ſo far 
prevailed at that Covi, that tho* the Archbiſhop's Cauſe was 
propounded in a Council held there, yet nothing was done fo 
. his Advantage; the Pope himſelf putting a Stop to all farther 
Proceedings ⁊gainſt the ng. 4-0. | | 
Mr. Pn i] in his Animadverſions on my Lord Coke, denies - 
this to be tFe firſt Appeal from hence to Rome; for he tells us 
that I/ilfr'd, Archbilbop of Tork, being depoſed in the Reign 
of Egfrid, King of Northumberland, appealed to Rome, where 
the Popp, in a full Council, decreed him to be reftored ; 
* that Decree was never received here; ſo that (h) f 
Irkurning, went as far from the North as he could, and came 
into Suſſex, where the King, who ruled in thoſe Parts, gave 
him Selſey, and there he founded a Monaſtery, which his Suc- 
cefſors held for many Years; and it was afterwards made the 
Seat of the Biſbop of that Dioceſs, and ſo it continued till re- 
moved to Chicbeſter. | | 4 
But in the Reigns of ſucceeding Kings, as the Pope's Sur 
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premacy came to be exalted, Appeals to him were a necefſa- 
ry Conſequence thereof; and for a long time the Papal Authori- 
ty prevailed over the Regal; but at laſt: the Pope's living at 
Avignon, and being followed with Schiſms, when they returned 
to Rome, their Power began to fink ; and then Councils afſert- 
ed the Freedom of the Church from Papal Encroachments, til] 
at laft Princes and Poyes divided all the Rights which were 
claimed by the Church; and Kings re-aſſumed the Power of 
determining Cauſes by Appeals, in their Secular Courts; but 
ſtill with ſo tender a Regard to that Spiritual Juriſdiction, 
which had been prattiſed in ſuch Caſes, that. a Diſtinction Sas 
found out to palliate their Authority; for the Cauſe of Appeal | 
was ſuppoſed ro be upon ſome Irregularity committed by the 
Eccleſiaſtical Judge in his Prog * dh that the Aba. 
was from the Abule, 5 ({ not from . ö 
Beſides, the Secu'a ret ourts were to re-hear the Cauſe accor- 
ding to the Camo pecid ſo by this means they poſſeſſed them: 
ſelves of it, but gas, hadgment according to the Common Law. 
Theſe Appeals tq wan were yery frequent, which at firſt were 

rarely brought, hit upon great and extraordinary Occafions, 
which ſeldom ha ꝑp enedz and it wasan unuſual thing in theReign 
of King Stephen: Fo, when a Difference happened between Henry 
Biſhop of Winton, that King's Brother, and the Archbiſhop of 
Camerbury, becauſe Þ-;z10n was made the Pope's Legate, which 
the other thought to be zn Encroachment on his Right as Lega- 
tus natus : The Legate & ppealed to Rome, which the Writers 
of that Age affirm to be tho firſt Appeal thither; hut that may 
be a Miſtake; however Gerom «1d Huntington tells us, that In 
Anglia appellationes non erant in uſu: and they that were inau- 
— here donec Henricus, dum legatus et, Malo ſuo crudeliter in- 
Iruſit, * * g 

But the time was now come, when the Pope's Authority was 
to be ſuppreſſed here; and. the Biſhop of (1) rum tells us by 
what Degrees; as firft it was diſputed, what Po ver he had to 
diſpence with the Laws of God; from that they inquired wliat 
Juriſdiction he had in the Cauſes of Men; upon hich follow- 
ed the Conviction of the Clergy in a Premunire ;'for this led 
the Parliament to controvert his Right to Annats, which they 
condemned, and then naturally followed the Condemning all Ap- 
peals to Rome. nee EY 

And now I ſhall give a ſhort Account of that Statute of 24 H. 

8. cap. 12, by which all Appeals to Rome were prohibited; a 
Statute which is founded upon the natural and independent 
Right of our Kings, to do 2 to all their People; a Statute 
by which the Antient Right of the Crown was re- aſſumed; for 
tho* that Right was given up by King Foba,yet it always claim- 
ed by his Succeſſots ; and ſometimes with that Courage, as to 
commit the Appellants. 0 „ | 


- 


(1) 14ſt, Reform, 1 P. 236, 
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The Preamble of the Statute takes Notice, that the Crown 
of England is Imperial, and that the Nation is a compleat Boy- 
dy within it ſelf, with full Power to adminiſter Juftice in all 
Caſes whatſoever z and that this was a Truth which appear'd 
by many ancient Hiftories and Chronicles. : 
That former Kings of England and their Parliaments had 
made Laws, by which they preſerv'd the Prerogatiyes of the 
Crown, and the Liberties of the People, from any Violation 
by foreign Princes or Powers; that notwithſtanding ſuch Laws, 
many Inconveniencies had happen'd by reaſon of Appeals to 
— both in Expences and Delays of Suits; therefore it was 
enacted, 3 * a: 
That all Cauſes Teſtamentary, and rimonial Divorces, 
Rights of Tythes, Oblations and 0bventions, ſhall be adjudg'd with: 
in the King's Authority, and not elſewhere ; notwithſtanding 
Appeals to Rome, or any Inhibitions or Bulls from thence; that 
if any Spiritual Perſons refus'd to execute Sentences given in 
their Courts, for fear of any Cenſures from Rome, they ſhould 
be committed for a Year, and fined at the King's Pleaſure ; 
and if any Perſon ptocur'd or executed any Proceſs from Rose, 
he ſhoald be guilty of a Premunire, Fs 2. | 
| \ From the Archdeacon or his Official 
—_ A \ 4 From the Commiſſary to the Dean of the 
. Arches, and from him to the Archbiſhop 1 
theſe Caſes: (2.) | the Province, whoſe Determination ſhall Ee 
POT ERECT? | final ; the Appeal muſt be within Fifteen, 
Days after Sentence. 3 
But ſome Alteration was made in this laſt Matter, in the ve - 
xy next Year, (viz.) that Appeals from the Archbiſhop's Court 
ſhall be made to the King in Chancery, where tha rd Keeper 
is. to iſſue out a Commiſſion under the Great Seal, to certain 
Perſons nam'd by the King, from whom there ſhall be no far- 
ther Appeal; and this is calPd the Court of Delegates. ; 
One would think by theſe reſtrictive Words, that a Sentence 
given in that Court ſhould be definitive, but yet tis otherwilg : 
For the * (m) eyen after ſuch Sentence, may grant a Com- 
miſſion of 
the Canon Law ; and what he could do by Virtue of an 
uſurp'd Supremacy the Queen may do, hecauſe tis a legal 
Right veſted in the Crown ; this is the Reaſon ps; my 
Lord Coke, who tells us he was Attorney-General, L 
maintain this Prerogative. 62. I 
Tis certain this is a Prerogative veſted in the Crown; but 
my Lord Coke's Reaſon is not concluſive, that becauſe the Pope 
exexcis'd a Power by Uſurpation, therefore the Queen may 
1:wfully uſe the like Power. Ts 
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eview ; becauſe the Pope could do it by Virtue of - 


4 Appeal. 

I know - Commiſſions of Review are frequently granted, not- 
withſtanding the Statute enacts, That from a Sentence of Com- 
miſſioners Delegate, there ſhall be no Appeal: and that the 
Practice hath obtain'd againſt an expreſs and poſitive Law; but 
it was not very clear at firſt, for it was debated in + Holliwels 
Caſe, where Juſtice Fenner denied my Lord Coke's Reaſon ; be» 
cauſe the Authority of the Pope was abrogated, and Appeals 
were reftrain'd by theſe Statutes; tis true, he cited one Good» * 
man's Caſe, where it was ſo adjudg'd, which I find reported 
by another Name in = Lord Dyer; and becaufe tis probable 
my Lord Coke grounded his Opinion upon it, I ſhall only State 
it. : 

The Deanry of PFells (n) was diſſolv'd by Act of Parliamen 
and a new one erected; and the King appointed Goodman to 
the firft Dean, who was afterwards made a Prebendary of i- 
velſtomb, being a Prebend of the ſame Church, for which he 
was depriv'd by the Commiffary of the Biſhop of Bath and Wells; 
becauſe by the Canon Law he could not hold two ſuch Digni- 
ties ſimul & ſemel in the ſame Church, . 

He appeal'd to the Archbiſhop, who confirm'd the Sentence 
then he appeal'd to the King in Chancery; and pending this Ap- 
— the King granted the Deanry to Turner; and upon the 
Death of Ed. 6. Goodman obtain'd a Commiſhon from Queen 
Mary to the Delegates who reſtor' d him. 

ow, tho' the Statute ſaith, that a Sentence given by the 
Delegates, (hall be definitive; yet Turner obtain'd a Commiſſion 
of Review from Queen Elizabeth, and the Commiſſioners re- 
or'd him, notwithftanding Goodman 3 againſt it as in- 
valid, for the Reaſon abovemention'd; but the Objection was 
over: rul'd, becauſe the Queen hath all that Authority which 
the Pope (o) had formerly as Head of the Church; and he did 
grant Commons of Review, therefore She may do it: 

Not becauſe he had done it by Uſurpation, but becauſe this 
Power was originally in the Crown, to which it reverted ay 
ſoon as that uſurped Power of the Pope was abrogated. a 

But to proceed; all Appeals to a Court of Delegates, (2) and 
frees on the Statutes beforemention'd, muſt be upon Suits 

begun and determin'd in the Spiritual Court, or in ſome Court 
exempted from the Juriſdiction of the Ordinary; for if the 
Suit is before any Spiritual Commiſſioners; as that of Stephen 
Gardner (q) was, who was depriv*d of his Biſhoprick of Winton, 
by Ten Commiſſioners appointed by King Ed. 6. in ſuch Caſe 
the Appeal will not lie to the King in Chancery, ſo as for the 
Lord Keeper of Courſe to grant a Commiſſion of Delegates ; 
but it muſt be to the King generally, as he is the Supreme 
Head of all Eccleſiaſtical juriſdiction; and there muſt be a 
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| Warrant under the Sign Manual, before he can grant a Come 


miſſion in ſuch Caſe, 3 | 
' The ſaid Statutes allow an Appeal from the Dean of the Arches 
to the Archbiſhop of the Provinte, but do not mention ia 


what Court; therefore it hath been a Queſtion, whether an Ap» 


al to him in Curia Prerogative ſua de arcubus (r) is good or 


not; and it was held, the Appeal being to. the Archbiſhop thoſe 


Words in Curia Prærog ativa are —_— a 
(3-) There is another Caſe in which Appeals are allow'd 


that Statute z and that is, if it concerns the King himſelf, then 


the Party may appeal from any of the Courts before-mention'd, 
as from the Arches or Delegates to the Upper-Honſe of Convo- 


: cation. | : 


Theſe are the three Cauſes for which Appeals are allow'd by 
that Statute, which provides that, if 'an Appeal is | prope 
contrary to that AR, the Party ſo proſecuting it ſha 
ty of a Premunire, | : | 
The next Year after the making that Law, (/) all Appeals 
to Rome were expreſly forbidden, under the like Penalty; but 
by 13 Eliz, cap. 2. tis made High-T reaſon, | | 

Theſe Laws were but a Recognition of the Ancient Rights of 
the Kings of England ; for by the Conſtitutions of Clarendon, 
Anno 10, H. 2. (t) tis acknowledg'd ſo to be, where the ſame 


Method of Appeals from one Court to another was appointed, 


and no farther without the King's expreſs Leave. 


'Tis likewiſe to be obſerv'd, That by the firſt Statute, viz, 


- 


be guil- 


24 H. 8. appeals in the three Caſes before-mention'd, viz. Teſta- 


mentary, Matrimonial, and for Tythes, ſhall be from the Arch: 
deacon to the Biſhop, Cc. But by the next Act in the Year fol- 
lowing *tis provided, That all manner of Appeals, of what Na- 
ture ſoever, ſhall proceed gradatim in the like Method. 


| Appropriations, 


VV HEN Zenedil, who wa the Father of thoſe who pro- 
| feſs'd a regular Life in the Weſtern Church, retir'd into 


a ſolitary Place in /taly, from thoſe Tumults which happen'd' - 
under the Reign of Juſtinian, and gave himſelf wholly to the 
„he ſoon acquir'd a great Reputation for his 


Service of Go | 
Holy Life; and ſeyeral Perſons came and ſubmitted themſelves 
to thoſe Rules, which he impos'd on them for the Government 
of their Liyes, ſo that they grew into a + Fraternity ;z and the 
Princes of thoſe Times,admiring their Holy Lives and Conver · 
ſation, built Houſes for them, which were call'd Monafteries ; 


and were ſo liberal to them, that they appropriated preſenta - 


tive Benefices to thoſe Religious Houſes. 
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44 


This was frequently done here after the Norman Invaſion . 30 


the Secular Clergy being then Saxons or Engliſhmen, but mo 


of the Nobility, Biſhops and Abbots, being Normans they had Wl 


z 


no manner of Regard fo the Secular, but reduc'd them as low 
as they could to enrich their Monafteries; and this was the 
reaſon of ſo many Appropriations- But ſome are of Opinion, 
that tis a Queſtion undecided, Whether Princes or Popes firft 
made Appropriatians; tho' the oldeſt of which we have any 
Account was made by Princes. As for Inſtance; By the Saxon 
Kings, to the Abby of Crowland ; by William call'd the Conque- 
ror, to Batile- Abby; and by H. 1. to the Church of Salisbury. 

Tis true, the Pope, who were always 12 of their uſurp'd 
Supremacy in Eccleſiaſtical Aﬀairs, di 
{ame this Power to themſelves, and granted Privileges to ſeve- 
ral Religious Orders, to take Appropriations from Lay-men z 
but in the ſame Grant they were uſually requir'd to be aaſwe- 
Table to the Biſhop in Spiritualibu, and to the Abbot or Prior 
in Temporalibus, which was the common Form of Appropriations 
till the latter End of the Reign of H. 2. for at firſt, and not 
till then, thoſe Grants were not Ad proprios uſws, for they were 
always oblig'd to preſent a Clerk to the Biſhop upon the Avoi- 
dance of a Benefice, who upon his Inſtitution became their Vi- 
car, and for that Reaſon an Appropriation and a Rectory were 
then inconſiſtent ; | | 

But becauſe the making an Appropriation was a thing fneer- 
ly Spiritual, the Patron uſually petition'd the Biſhop to a ppro- 
priate the Church; but the King was firſt to give Licenſe to 
the Monks that Quantum in nobis eſt, the Biſhop might do it; and 
then he made the Charter of Appropriation in theſe Words, 

Lu) Authoritate noſtra ordinaria Eclefiam parochialem de H. priori 

& conventui L. annecti mus appropriamus & unimu per præſentes, ſal- 
vis nobis & Succeſſoribus noſtru jure & authoritate pontificali. 

But the King being ſupreme Ordinary, (x) might of his own 
8 make an W Fx nong without the Conſent of the 

iſhop, tho? this was ſeldom done. 

Appropriations at firſt were made only to Spiritual Perſpns, 
ſuch as were qualified to perform Divine Service; then by de- 
grees they were extended to Spiritual Corporations, as Deans 
and Chapters, and laſtly to Prioreſſes, upon a Pretence to ſup- 
port Hoſpitality ; and leaſt Preaching ſhould by this Means be 
negletted, an Invention was found out to ſupply that Defett by 
a Vicar, as aforeſaid, and it was left to the Biſhop to be a Mode- 
rator between the Monks and the Vicar, for this Maintenance 
out of the appropriated Tythes ; for the Biſhop could compel 
the Monaftery to which the Church was appropriated to ſet 
out a convenient Portion of Tythes, and ſuch as he ſhould'a 
prove for the Maintenance of the Vicar, before he confirm'd the 
Appropriation, . : 


1 
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in their Decretals aſ- 
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is true the Biſhops in thoſe Days. favour'd the Monti tos 
noch, and therefore they conniv'd at their ſetting out a Por- 
tion of ſmall Tythes for the Vicar, and permitted them to re- 
ſerxe the great Tythes to themſelves. | 

This was a Fault intended to be remedied by the Statute - 
15 R. 2. cap. 6. by which it was enacted; that in every Licenſe 
made of an Appropriation this Clauſe ſhould be contain'd, (un.) 
that the Dioceſan ſhall ordain, that the Vicar ſhall be well and 
ſufficiently endow'd. 

But this Statute was eluded ; for the Abbots appointed one 
of their own Monks to officiate, and therefore the Parliament, 
Anno 4. H. 4. cap. 12. provided that the Vicar ſhonld be a Secu- 


lar Man canonically inftituted and inducted into the Church, 


and ſufficiently endow'd ; and that no Regular ſhould be made 
Vicar of a Church appropriate. 

But long before the making theſe Statutes, I find the Kings 
of England (y) made Appropriations of the Churches of #e- 
verſbam and Middleton in Kent, and other Churches, to the Ab- 
by of St. Auſtin in Canterbury, by theſe Words: Conceſſimus, &c. 
pro nobis, &c. Abbati & conventai, &c. quod ipſi eccleſias predict. 
appropriare ac eas ſic appropriætas in proprios uſus, tenere poſſuns fibe 

cefſoribus in perpetuum : | . 

The like was done by ſeveral of the Norman Nobility, who 
came over with the King; and upon whom he beftow'd large 
Mannors and Lands ; and out of which they found Tythes 
were then paid, and ſo had continu'd to be paid even from 
the time they were poſſeſs'd by the Saxons ; but they did aot re- 
gard their Law of Tything, and therefore they held it reaſo- 
nable to appropriate all, or at leaft ſome Part of thoſe T ythes, - 
to thoſe Monafteries which they had founded, or to others as 
they thought fit z and in ſuch Caſes they refery'd a Power to 
provide for him, who ſerv'd the. Cure; and this was uſually 
Paid to Sti pendiary Curates. | 

But ſometimes the Vicaridges were endow'd, and the very 
Endowment was expreſs'd in the Grant of the Appropriation, 
(vid) that the Church ſhould be appropriated, upon Condition 
that a Vicaridge ſhould be endow'd ; and this was left to the Care 
of the Biſhop. | * | | 

But whenever the Vicar had a competent Subſiſtence by En- 
dowment, the Monks took all Opportunities to lefſen it; and 
this occation'd ſeveral Decretals, prohibiting ſuch Uſage with- 

out the —4 . Conſent, and that no Cuſtom ſhould be pleaded 
2 where he that ſerv'd the Cure had not a competent Sub- 
CC, 8 . | ; 
And it hath been a Queſtion, whether an Appropriation is 
good where there is no Endowment of a Vicaridge, becauſe the 


4 42 ) Horn. Chron, de rebus geſtis Abbat Sancti : 
| Statut 


46 Appꝛopꝛiations. | 
ö of H. 4. politively provides that Vicaridges ſhall be en- 
dow 

But it is now ſettled, that if *tis a Vicaridge (7) in Reputa- 
tion, and Vicars have been inſtituted and inducted to the 

: 2 it ſhall be preſum'd, that the Vicaridge was originalj 
endow'd. | a 2 
Thus much for the Tythes; but the Abbot and Convent had 
not only the Tythes of the Lppropeiatog Churches, but the 
Right of Patronage too; for that was extinct, as to the former 
Patron by the Appropriation, unleſs he had reſerv'd the Pre- 
ſentation to himſelf, and that made the Advowſon difappro- 
priate, and the Church preſentable (a) as before, but not by 

old Patron, but by the Abbot and Convent, who were then 
bound upon a Vacancy, to preſent a Perſon to the Biſhop. 

Sometimes the Biſhop would refuſe the Perſon preſented, un- 
ks they conſented to ſuch an Allowance for his Maintenance 

2s he thought fit, and therefore they would preſent none. 

This occaſionꝰd the making another Decretal, which gave the 
Biſhop Power to preſent 5 but this did not often happen, be- 
.cauſe, as Iobſerv'd, the Monks were favour'd by the Biſhops ; 
I mean the poorer Sort, for the Rich would not accept his 

Kindneſs. They always got their Appropriations confirm'd 
the Pope, and their Churches exempted from the Juriſdiction 
of the Bibo p. ge | | 

But now all thoſe Exemptions are taken away by the Statufe 
B _ cap. 13. and the Ordinary is reſtor'd to his ancient 
t. 
Before I ſhall give an Account of that Statute, I think it not 

— . to mention the Forms of Appropriations both before 

ſinee that time. | 
A Licenſe being obtain'd from the King as ſupreme Ordinary, 
and the Conſent of the Dioceſan, Patron and Incumbent, there- | 
upon the Biſhop made the Grant in theſe Words: 

Autharitate noſtra ordinaria, Eccleſiam parachialem de H. priori 
& conventus L. annetimus appropriamus 5 per fans) — 
&c. as before is ſet forth in this Title. | 

And tho' by the Statute * 28 H. 8. thoſe Bulls are made void, 
yet they may be pleaded by way of Inducement toa Title ; as 
where the Archbiſhop of Tore libelled for a Penſion, ſetting 
Forth that the Church of Rilling ton was appropriated by Pope 
Clement VI. to the Abbey of Belland, upon which Appropria- 
tion the Abbot granted a Perfion to ſuch an Archbiſhop ; + This 
is only an Inducement to. the Title which is founded upon the 
Grant of the Abbot, and *tis neceſſary to ſet forth the Appro- 

riation of the Church, for till that was appropriated the Ab- 

t could not grant a Penſion out of the Tythes. : 


(D Cro. 252. 517. Hardr. 328. (a) Still, 201. * 28 H. 8. 
cap. 16. T2 Lev. 251. : . 
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After the Statnte 31 F. 8. the Form of an A ropriarion | 
was in theſe Words: || Sciatis quod nos dedimm, &c. Decano & 
capitulo ecclefe Carhedralis C. &c. advorationem, &c. Reftoria'S 
eccleſie parochialis de H. in Com. S. babend. & enen. &c. iiſdem 
Decano & capitulo © Succeſſoribus ſuis in perpetuum & ulterim ſes- 
atis per preſentes quod nos de graiia noftra ſpeciali ac authoritate 
noſtra Regia, ſuprema & eccleſiaftica qua nunc fungimur pro nobis, 
Hæredibus & Succeſſoribus noftris, concedimm © Licentiam 4 
prædict. Decano, & Capitulo & Succefſoribus ſuis, Reftoriam & Ec- 
cleſiam predift. quando per mortem reſignationem vel deprivationean, 
aut per aliquem alium modum quemcung, vacare contgerit, iaume- 
diate in ſuos proprios uſus tenere ſibi o Bucee ribus ſuis in pe 
' Tuum polſim & valeant abſq, Moleſtatione © Impedimento 

Hæredum aut Succeſſorum noftrum, ac hoc abſque alique Preſenta- 
tione inductione five admi alicujus incumbentis ad eandem 
| Refloriam extunc in poſterum fiend, ac ulterius. | 
By the aforeſaid Statute, thoſe Appropriations which were 
made formerly by Biſhops, and enjoy d only by Religious Hou- 
fes, are now become the Inheritance of Laymen; and tho* the 
Biſhop's Power in ſuch Caſes is not mention'd in the Statute, 
yet the Law leaves all Matters of Right juſt as they were be- 

re; for when thoſe Religious Houſes were ſarrender'd; tho 
King was to have the Tythes in the ſame manner, as the Abbots 
had them in Right of their Monaſteries; and there is a Saving 
of the Rights and Intereſts of all Perſons; ſo that if before the 
Diſſolution the Viear had an antecedent Right to a competent 
Maintenance, and the Biſhop had Power to allow it, *tis not ta- 
ken away now; and this was reſolv'd in (b) Hitchcort and Thorn- 
bury's Caſe, were the Parſonage was 1 iate to the Maſter 
and Choriſters of the Cathedral of Salisbury, and Thornbury 
was Parſon thereof, and Hirchcort was Vicar, who libelled- in 
—_— Court for a better Maintenance, and upon a Mo- 
tion for a Prohibition it'was denied, becauſe the Vicar had Rea- 
fon to Complain, and the Ordinary might compel the Appro- 
priator to make an additional Allowance, for fuch was reſerv'd 
to him in all Appropriations. 15 
This is the Law of England, and tis founded on good Rea- 

fon; for Tythes were originally given for the Service of the 
Church, and not for the private Uſe of Monaſteries; and it 
may be a Queſtion, whether a Monaſtery wascapable of taking 
an Appropriation, becauſe tis not an Eccleſiaſtical Body; for 
by the Canons they could not preach, baptize, or. viſit the 
Sick, and they had no Cure of Souls. 5 

The Biſhop of Worceſter (c) tells us, this Matter was difpu- 
ted between St, Bernard @ Ciftertian Monk, and Perris Clunia- 
cenſis; the Firſt was diſſatisfied that Monks ſhould take Tythes 


Weſt. Tymbol Plito 339» (7) 2 Rok Abr. 337. (c) Stil. 
Eccleſ. Caſes 205, | | | 4 


from. 


a Appzoptfatfons. 
rom the Secular Clergy, which was given to füpport thetn i 
attending the Cure of Souls; the other anſwer d him, that 
Mok: pray'd for Souls, but Tythes were not only given for 
Prayers, but for Preaching, and to ſupyort Hoſpitality. Up- 
on the whole Matter Appropriations may be made by the joint 
- Conſent of the Queen, the Ordinary, and the Patron who hath 
the Inheritance of the Adyowſon; and he muſt have the Queen's 
\ Licenſe, becauſe ſhe hath an Intereſt in it as ſupreme Ordinary; 
for it might happen that the Preſentation may be devolv'd on 
Ber by Lapſe, and ſuch Licenſe was uſually granted when the 
Church was void; but if tis granted when the Church is full, 
it doth not make the Appropriation void; tho* ſach Grant 
ſhould be in general Words, becauſe where it may be taken in 
two lntents, the one good; the other not, it ſhall be expounded 
in that Senſe which may make the Grant good; tis true, the 
beft way is to give a Licenſe in particular Words, importing 
that the Appropriation ſhall take Effet after the Death of the 
Incumbent; however, if tis a Licenſe Per verba de præſenti, 
yet *tis good for the Reafon already mention'd. 
. The Biſhop muft likewiſe concur, for he hath an Intereſt in 
the Preſentarion, which may come to him by Lapſe before it 
+ can be veſted in the Queen; beſides, an Appropriation de- 
Pri ves him of Infticution, for it doth not only carry the Glebe 
and Tythes, but gives to the Corporation a Spiritual Function, 
and ſupplieth the Inftitution of the Ordinary ; For in the very 
Inſtrument of Appropriation tis united and given to the Body 
corporate In proprios uſus, that is, that they ſhall be perpetual 
Parſons there; this muſt be intended where there are no Vica- 
ridges endow'd, and yet they cannot have the Cure of Souls, 
becauſe they are a Body Politick ; but the Vicar who is en- 
dow'd and comes in by their Appointment hath the Cure. | 
And now [have mention'd a Ciſtertian Monk, I fhalladd ſome- 
thing of that Order relating to this Matter. > 1466 

When thoſe Monks firft came into England; they were very 
ſcrupulous of Appropriations, and pretended to live only on 
the Rents of ſuch Lands as were given to them, and by this 
Means they ingratiated themſelves to the People, and got more 
Lands added to their Poſſeſſions. 

But when once they became rich by ſach Gifts, they pro- 
cur'd large Privileges from the Pope, and in particular to have 
their Lands exempted from Payment of Tythes, which conti- 
nue ſo to this very Day. i : 

I ſhall mention one Law Caſe pertinent to this Purpoſe, and 
ſo conclude this Title. 

The Rectory of Harfeld, (d) and a Farm call'd Downbell, 
were appropriated to the Priory of the ſame Place; the Farm 
paid Tythes before the Appropriation, but afterwards it 


() Hob. 307. 2 Cro. 607. 5 
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Kia not, becauſe what a Man hath cannot be paid to hin. 


on - r | | 
The PHory was diffoly'd mo Statute 27 H. 8. and the 
Ling grant LOW Rectory to Trinity-College in Cambridge, and 
ne Farm to . n 1 e dan 
The College ſu'd B. for the Tythes of the Farm being in che 
ime Pariſh with the Rectory; and the CER was, Whether 
it was diſcharg'd of Tythes by Unity of Poſſeſſion? That is; fins 
the Prior had both the Reftory and Farm; and ſince he could 
not pay Tythes to himſelf, Whether now it ſhould be diſcharg c 


$ by reaſon of the Unity? * And held not, becauſe tis not pro- 


rly a Diſcharge, but a Suſpenſion of the Payment for a time: 
FI true, the Prior was ſeiz'd of an equal Eſtate in the 
Farm and ReRory, but till it was in different Capacities, for 
the one was united to him in his temporal, and the other in his 
ſpiritual Capacity: | . od | F 

But when the Lands came into the Hands of one Perſon, 
and the Rectory into the Poſſeſſion of another; then Tythes 


became again payable out of the Land: 


8 5 Archbiſhops. | 
T may not be 2 under this Title to e amine the. 
Monkiſh Story of Lucius, (F) who is ſaid to be our firſt 
hriſtian King, and who liv'd here whilſt Commod im, but others 
ſay whilſt Antoninus Pim, was Emperor; but I ſhall not contro- 
vert whether Chriſtianity was planted here before that Tim 
tho* moſt of our Hiſtorians agree it was. Ss 
Bede, (g) who is one of the moſt ancient Writers of the Fu- 
gliſb Nation, and who tiv'd Five hundred Years after this Lu- 
cius (if ever there was ſuch a Perſon) is the firſt who mentions: 
him; and if he took the Srory out of the Geſta Pomtificum, tis 
robabte it may be falſe, and the rather, becauſe Gz/das, who 
v'd before him, takes no Notice of any ſuch King. r 
The common Tradition is, that this King Zucius ſent two 
Perſons to Eleutberius, then Biſhop of Rome, to beſeech him, that 
by his Means he might be made a Chriſtian. EN 
The Pope could not, at that time, deny. ſo reaſonable a Re- 
veſt, and therefore baptiz'd them both, and then made one a 
_y and the other a Presbyter, and ſent them back into Fa- 
2 0 preach to King Lucius and his People, and to baptize 
But this Matter was not intruſted to the Care of thoſe two 
Perſons alone, but the Pope ſent two more to aſſiſt in this great 
Work, whoſe Names were Faganus and Damianus, 1 29 
After the People were by their Preaching converted from Pa- 
taniſm and baptiz'd;, theſe holy Men conſulted with the King 
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| Archbithops. 
to erett Epiſcopal Sees in the moſt convenient Places of this 
Kingdom; the Reſult of which was, that the King, finding 
three Cities of great Eminency, where the Heathens had built 
and endow'd ſo many Temples, and where their Chief r ; 
eall'd Arc ins, offer'd Sacrifices to Idols, did there er J 
three Archbiſhopricks, London, York and Landaſſe, calt'd then | 
Caerleon upon ke. | 
That the Dignity of the Archhiſhop of London continu'd in 
that See for 180 Years or thereabouts ; and the Cathedral was 
hat which is now * St. Peter's Church in Cornbil,, till King Ethel- 
bert built St. PauPs; and ſo it remain'd till the Time of the 
Saxons, when Auguſtine tranflated the Pall to Canterbary, which 
has continu'd the Seat of an Archbiſhop ever ſince: But before 
the coming of St. Auſtin theſe Britiſh Biſhops acknowledg'd no 
Superior in Spirituals, but the Archbiſhop of TLandaffe: Under 
whoſe Government they were, till that Archbiſhoprick was 
tranſlated to St David's, and afterwards, in the Reign of H. 1. 
made ſubject to the See of Canterbury; as likewiſe were the other 
Biſhopricks in Wales at the ſame time. 5 — 

Ent Tork remains a Metropolitical See to this very Day; and 
the aforeſaid + Faganus is mention'd by our Hiftortans to be 
the firft Biſhop thereof, 

The King likewiſe,finding Twenty Eight other Cities of great 
Note, where other Pagan Priefts, call'd Flamins, were ſeated 
and where Temples were dedicated to their Idols, converted 
= all into Chriſtian Churches, and plac'd fo many Biſhops 

ere; and this is the firſt Account of any- Archbiſhops here; 
tho* fome learned Men are of Opinion, that an Archbiſhop is 
a Dignity as ancient as the Apoſtſes Time, for there were Pri- 
= Epiſcop then, tho” the Name of Archbiſhop was net known 
vill ſome Ages afterwards. | 

That the Apoftte himſelf gave the firſt Model of this Go- 
vernment'in the Church, by veſting Titus with a Superinten- 
dency over all Crete, that theſe Governours were afterwards 
called Princes and Monarchs of the Priefts ; but becauſe theſe 
were Titles applicable to temporal Powers, it look'd as if they 
affected ſecular Grandeur, and therefore theſe Appellations 
were prohibiced by ſubſequent Councils, and ſoon after they 
were call'd Archbi ge 


The learned |} Glofſograpber tells us, it was a Title firſt known 
in the Eaſt Part of the World; and that one Symion, who liv'd 
in the Reign of Conſtantine, was call'd by Semen the Hiſtorian 
” 3" Pg of Sele ucia, becauſe he preſided over the chief Cities 
or Zerjia, 

But (a) Epiphanius tells us, that Peter Biſhop of Alexandria 
was dignified with the Title of an Archbiſhop in the Reign of 


* Selden Polyolbion 129. | of Epiſc. 265, | Spelm. 
in verbo. "(a) ry 88, 1 * * \ 
5 Diocleſian 


Diocleſt an, who govern'd the Empire about 22 Years before Con- 
ſtantine, under whoſe Reign the Church had ſome Reſpite from 
Perſecution ; and about One hundred Years afterwards Pope 
Zepherinus, in his firſt decretal Epiftle, took upon himſelf that 
Title ; and afterwards, when the Church was free from Perſe- 


eution, then we read of Metropolitans, for ſuch there were in 


the great Nicene Council, it being about that Time When he 


who was Biſhop of the capital City of a Province had the In- 
ſpection and Superintendency over all the Biſhops in that Pro- 

vince, and from thence he was call'd a Metropolitan. La 
I know 'tis a Queſtion whether there were any Archbiſhops in 


the Weſtern Church at that Time; "tis agreed on all Hands 


Bat ſuch there were in the Eaftern Church a long Time be- 
re: But ſome Men will not admit that decretal Epiſtle of Ze- 


rinus to be genuine; tis true, Bede tells us that St. Au- 
guſtine, who liv'd 200 Years after that Pope, was the firſt Arch- 
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biſhop here, and that he was ordain'd to that Dignity by the 


Archbiſhop of Aries; but this muſt be underſtood of the man- 
ner of ſpeaking in Bede's Time, which was about 300 Years af- 
ter St, Auguſtine, for when he liv'd there was no Archbiſhop in 


the Weftern Church; tis plain that neither the Biſhop of 


Arles or St. Auguſtine were ſuch for if they had, tis probable 
that Gregory the Great would have given them that Title in 
ſome of his Epiftles, which he has not done, neither doth Mar- 
culfus, who liv'd in that Age, take Notice of any ſuch Dignity 
in the Weſtern Church; but *tis certain, that when Hereſies 
and Schiſms broke in upon the Church, which was chiefly oc- 
caſion'd by Churchmen themſelves, it ſeem'd neceſſary to fix a 
Metropolitan in every Province, and 'tis as certain that this 
was done in the 3d Century; for the Apoftolical Canons, 
Which were the Rule of the Greek Church in that Age, men- 
tion a'Chief Biſhop in every Province, and moſt of them about 
the 8th Century aſſum'd the Title of Archbiſhops; ſome of 
which were ſo in a mare eminent Degree, viz. thoſe of Rome, 
_ Conſtaminople, Antioeb and Alexandria, which were the four 
Principal Cities of the Empire, and to theſe the Archbiſhop of 
Jeruſalem was added, becauſe that was the Capital City of the 
Holy Land, which five were call d Patriarchs. 5 | 
But to return; Thoſe, who oppoſe this Story of Lucius, ſay, 
That he could pot be a King over all Britain, becauſe it was 
then a Roman Colony; and tis improbaele that the Heatheus 
— entruſt him with ſo great a Power to rule here, or ſut- 
er one, who was but a Tributary. Prince himſelf, to make ſo 
many Chriſtian Archbiſhops and Biſhops at once, in order to 
9 a Religion which they themſelves did not tolerate. 
his ſeems to be a plauſible Argument; but Dr. Heylin * an- 
fwers it by telling us, that Lucius-Ferus, who was then an Aſ- 
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ſociate in the Empire, after he had put an End to the Paribas 
War, gave the Government of thoſe Kingdoms, which he had 
fubdu'd, to tributary Kings, and the Government of Provin- 
ces to Lieutenants. | | 7 
So that Lucius might be a King notwithſtanding the Nation ll 
was tributary to the Romans, and Archbiſhop Uſher (m) proves 
there was ſuch a King, by the Coins which he had ſeen both of 
Gold and Silver, having an Image of a King and a Croſs on 
them, and the Capital Letters TL. F. C. 
But if he was a ms he rul'd only in Suſſex and Surrey, be- 
cauſe that Part of the Britiſh Nation was not inhabited by the 
Romans, for none of their Highwavs, Buildings, Urns, Coins, 
or Inſcriptions, were at any Time found in thoſe Parts, except 
towards the Sea- ſide, and there they had ſome Forts and Gar- 
riſons; and particufarly at Aldrington near Shoreham in Suſſex, 
which was then call'd Portus Adurni. | 
So that being ſecure of the Coaſts, () and having Soldiers 
diſpers'd in the Colonies about them, and being near London, Wil 
they might permit a Britiſh King to govern thoſe Parts, tho 
they would never ſuffer a Native over the whole Nation. A 
But Heylin has given no Anſwer to the other Part of the Story 
of making ſo many Archbiſhops and Biſhops here, he rather 
thinks it too great à Task for a Tributary Prince to ſpread 
Chriſtianity fo far ar once over the Iſland, and therefore was of 
Opinion, that the Monkiſh Writers attribute this to him, as be- 
ing the firſt Promoter of ſo great a Work, as Rome is ſaid to 
be built by Romulus, who never built Half of it. 
Upon the whole Matter, there is not much Credit to be gt- 
ven to this Story of the Archflamins and Flamins, becauſe we 
do not find the firft of theſe Words in any Roman Hiſtory ; it 
| ſeems rather to be an Invention of Fefferey of Monmouth, who 
would have in every City ſeveral Colleges of Flamins, accot- 
ding to the Number of their ſeveral Gods. | 
The Number of the Archbiſhops and Biſhops here ſeems more 
properly to relate to the Civil Form of Government, which 
was eftabliſh'd in the Roman Empire; which Empire was di- 
vided into Fourteen great Portions call'd Dioceſſes, and thoſe 
— ſubdivided into Provinces, in which there were. ſeveral 
ities. | 
This Diviſion was made by Auguſtus Cefar, and: the chiefeſt 
City of Trade was call'd the Metropolis ;_ in which the Gover- 
nour of the Province uſually reſided, and in which the Apoſtles 
themſelves plac'd the Biſhops of the greateſt Abilities, to whom 
the other Biſhops of that Province gave that Reverence and 
Repect which was due to their Merits; and becauſe the maſt 
important Affairs of the Church were tranſacted in Aﬀemblics, 
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which met and conſulted thereof in thoſe chief Cities, there- 
fore it was neceſſary that the Biſhop who was plac'd there 
ſhould be the firſt Man in Dignity, and preſide in thoſe Coun- 
cils, and have Authority to ſummon them upon any Occaſions 
relating to the Diſcipline and Government of the Church, and 
for this Reaſon they were call'd Primates. - 

Afterwards, wherever the Heathens had a Defenſor Civitatis, 
the Chriſtians, when they got that City, did ordain a Biſhop z 
and in every Province where the Romans had a Preſident, there 
the Chriſtians did place an Archbiſhop z whoſe Seat being com- 
monly in the chief City of the Province, as aforeſaid, he was 
from thence call'd a Metropolitan: And in every Dioceſs where 
the Romans had a Lieutenant, there the Chriſtians had a Pri- 
mate, and ſeated him in the ſame City with the Metropolitan, 
Tis very certain that in the firſt Ages of Chriſtianity all Biſhops 
were veel with the ſame Authority; and there being at that 
Time a Parity amongft them, no one had a Power over ano- 
ther of that Order. V? | 
But ſome were Superior to others in Place, as I have already 
mention'd, and it was that Primacy of Place which was after- 
wa rds attended with the Prerogative of Preſiding in Eccleſiafti- 
cal Aſſemblies, as hath likewiſe been obſery'd before, and alſo 
with the Privilege of Conſecrating every Biſhop within their 
Provinces, of Summoning Provincial Synods, of viſiting the 
whole Province, and of citing any Dioceſan Biſhop to hear 
and determine their Cauſes before the Metropolitan; and ma- 
by _ Privileges, of which thoſe before-mention'd are the 

ef. 


Bnt to return, Britain was then a Dioceſs divided into three 
Provinces, in which there were Twenty eight Cities, and of 
thoſe Cities the three above- mention d were the chief, and 
from thence we had Archbiſbops and — 2 here. 

We have now in England two Archbiſhoꝑs and no more, 


CANTERBURY, 
ron 


And Firſt, I ſhall give an Account, 


(..) When the Archbiſhoprick of Canterbury was founded, 
( 2. I ſhall treat of the Stile of the Archbiſhop, 

| (3+) Of his Precedency before Tort, 

(4-) Of his Privileges, * 0 

(5-) Of his Juriſdiction, 


when the Vrchbihopzick of Canterbury was founded. ] As to 

the Firſt of theſe Things I find, that, from the Time of the afore- 

faid Lucius to the Perſecution of Diocleſian, Chriſtianity had 

becn preſery'd in this Nation, 5 then it was almyft exfirps; | 
| : | 
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ted and continu'd under Paganiſm above twenty Years, till if 
recover'd a little Life under Conſtamine the Great, but then 
it was infected with the Hereſies of Pelagius (o) a Brrtzfh Monk, 
whoſe Welſh Name was Morgan. hes pr and. 

That Hereſy being condemned by the 5th General Council of 
Carthage and Mela, and baffled by the Arguments of &. Ger- 
man, Biſhop of Auxerre, and of Lupus, B:ſhop of Troyes in France 
(who were ſent from thence by a Synod) at a publick Diſputa- 
tion held at St. Albans, the Chriftian Religior Vecume again in 
ſome Repnte, till ſuppreſſed by Vortiger and the Heathen Sax- 
ons for above one hundred Years, and until Pope Gregory ſent 
St. Auguftine, a Monk, to convert this Nation, 

The Monk was received very kindly by Erhetbert, then Kin 
of Kent, who gave him a Place in Canterbnry to erett a Bifhop's 
See, and there he fix d his Seat, but was not, as fome Writers 
would have it, the firſt Archbiſhop thereof, for the Priefs 
would not acknowledge him as ſuch; neither did that Pope 
give him that Title, tho? he gave him the Pall and Supremacy 

over York, and over all the Britiſb Biſhops, | 
_ 9 doth Marculfas,- who liv'd in that Age, mention any 
ch Title, W> 3 5 | 

'Tis true, he was the firft Biſhop of that Place, but Theodove, 
who was the Sixth in Succeſſion to him, was the firſt Archbi⸗ 
ſhop, and his Succeſſors have been ſo ever fince, ' $ 
Seite of rhe Archbiſhop. ] ( 2. ) Next 1 ſhall mention his 


He had anciently Primacy over England and Ire land, and a 
the Biſhops of the laſt Place were conſecrated by him. | 
Buy the two firft Norman Kings he was declar'd to be Metro- 

tan, and was afterwards ftil'd by Urban the zd, Alterna 0r- 

is Papa, © © | DP OR IE os 

He is call'd by Eadmerus, Princeps Epiſcoporum, Angliæ Pontifex, 
ſurnis Pawiarcha : And the Records of Eccleſiaffical Matters 
were dated Anno pontificatus noſtri primo. 

He had, tho' not at firſt, a per petual Legantine Power an- 
nex'd to his Archbiſhoprick, and was therefore call'd Legatus 
natus ; | | PE 

He had ſome Marks of Royalty, as to be Patron of the Bi- 
| ſhop of Rocheſter, ro coin — & | 
Since the Reformation he is ſtild Primate and Metropolitan 
ww * 8 and Archbiſhop Cranmer was the firſt who had 
this IIitle. 0 | : 3 | 

Df vis Pzecedencp. ] (3.) Next, as to Precedency, I find 
there have been ancient Contefts between theſe two Arch- 

iſhops, about the Oath of Canonical Obedience and Prece- 
ency. 4 f , 5 Kt. ; 
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Thus 
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us in the Reign of #iliam the Conquoror,  Thower, then 
* Archbiſhop of Tort, came ta be . by Lanfraxk, 


Archbiſhop of Canterbum, who demanded of hima aration 
of his Canonical Obedience in Writing, and that he wauld con- 
firm it by Oath. | X a | 


But Tork refus'd it without ſome . Proof chat it was 
his Duty ſo to do; thereupon the Matter was referred to the 
King, who ordered Tort to ſubſcribe the Declaratiqn, which he 
did, but with a Proteſtation that it ſhould not be prejudicial to 
his Succefſors without better Proof. 

This was again demanded by Arete r in the Reign 
of H. 1. (p) and the King after the Death of that Archbiſhop, 
commanded the Elect of Tork to acknowledge Canterbury as Su- 
perior before he ſhould be conſecr | | 

About ſeven Years afterwards, and in the Reign of the ſame . 
King, the Controverſy was renew'd by Thurſtan of Tor; and 
the King declar'd, that if he would. not acknowledge the Su- 

riority to Camerbury, he ſhould gut be conſecrated z which 

ork refus'd, and went to Rowe, where he was conſecrated by 
the Pope himſelf z and thus, notwithſtanding all theſe ſolemn 
Determinations, the See of York became independent, and this 
made Williem Corbell, who was Archbiſhop of Comerbury, take 
z Journey to Rome, to get the Character of Lægate, which he 
obtain'd, and was the firſt Archbiſhop * * that Honour 
— bore and by this Means ke ſecur'd the Wpeciority, 
ang did afterwards, Jure Zegationzs, viſit the Prayince of Tor 
and ſummon'd that Archbiſhop and his Clergy to Coungils, and 
would not ſuffer him to carry up his Croſs in his Provin 
when he either attended thoſe Councils or the Parliament; an 
therefore the King, to preſerve the Peace Len uſually ſend 
Writs to the Archbiſhop of Canterbury, prohi iting him to di- 
ſturb the other upon this Occaſion. F. 409. Hovenden 758. 

The like Contention there was always between theſe two 
Archbiſhops concerping Precedency, about which we meet 
with a very extraordigary Stor), which was thus: In the Reign 


of H. 2. one Hugeſon, the Pope's Legate, call'd a Syzod at i- 
minſter, where all the Biſhops of England met, f 

The Archbiſhop of Canter buy, coming firſt, fate down at the 
Right Hand of the Legate ; and Tork, coming afterwards, re- 
fuſed to take the Seat vacant for him on the Left Hand, and 
demanding the Place where () Camterþury fate, did, upon his 
Refuſal, fit down in his Lap. | 

This occaſionꝰd the Synod to break np in Diſorder, and both 
Parties UN to the Pope z and about four Years after this 
Quarrel the Matter was ſettled, that neither ſhould require 
Canonical Obedience of each other, but that Tayk ſhould be 
ſubje@ to Cemperbury, and ſo it continues to this very Day. 
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Dis Privileges.) (4.) In the next Place I ſhall mention 
| Tome of the Privileges of this Archbiſhop. p. | 
He hath a Privilege to qualify Eight Chaplains, when the 
greateſt temporal Peer can qualify but Six. 0 
He hath a Privilege to crown all the Kings of England; and, 
before the Court of Wards was taken away, he had the Ward- 
fp of thoſe that held Lands of him. 
He hath the Privilege to have Prelates to be his Officers; as 
for Inſtance; | | 
The Biſhop of London is his Provincial Dean, 
The Bp. of Wincheſter is his Chancellor. | 
The Bp. of Lincoln is his Vice-Chancellor, 
The Bp. of Salisbury is his Præcentor. | 
The Bp. of Worceſter is his Chaplain. . 
The Bp, of Rocheſter carried the Croſier before him in the 
a © EE. 8 
die Juriſdiction. J ( Wes as to his Juriſdiction, tis to 


be obſerv'd, that, nexr /3"%&r the Queen, he hath the Supreme 
Government in all Ecelei Micat }Jatters: within his Province; 
but before the Reformation'he had a larger Extent of Power: 
And this 9 by a Paragraph in the Co1tonzan Copy of the 
Saxon Annals, (viz.) that, at a Council ſummon by Withred 
— he Kent, he declared that the Arehbiſhop ſhould, upon 
the Death of a Biſhop or Abbot, Oc. chooſe another; and that 
none ſhould be Eletted, or Conſecrated without his Conſent ; 
and even at this Time he hath a Right of Conſecrating all his 
Suffragafl Biſho ps, which Right he hath by Cuſtom immemorial. 
In the aforeſaid Council it was declar'd, that as it was the 
King's Duty to govern the State, fo it was the Duty of the 
other to govern the Church, | | : 
And as to this Matter he hath two concurrent Juriſditions 
one as Ordinary of the Biſhop himſelf within his Dioceſs, the 
other as Superintendant throughout his whole Province of all 
Eccleſiaſtical Matters, both to correct and to ſupply the De- 
fects of the Ordinary:; and therefore, if he grant Inftitution to 
a Pecaliar, tis not void, becauſe he hath Juriſdiction all over his 
Province; *tis true, tis voidable, like a Sheriff executing 
_ Proceſs (7) in a Franchiſe, which is not void, but voidable. 
Before the Reformation he had a concurrent juriſdiction 
with the Biſhop of every Dioceſs in his Province, but that was 
not by his Prerogative as Archbiſhop, but as he was Legatus na- 
— ; but now no Man is to be cited out of the Dioceſs () where 
e lives, i RS 514 ' p F 
Upon the Death of any ſuch Biſhop, the Cuſtody of his See, 
and his Juriſdiction, devolves upon the Archbiſhop, by the Cu- 
ſtom of England; but then he muſt hold his Courts within that 
Diooeſs, where the inferior Ordinary had juriſdiction; except 


0 
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in the Dioceſs of London, (t) where, by Compoſition between 
the Archbiſhop and that Biſhop, Suits ariſing within his Dio- 
ceſs, are to be determin'd in the Arches, and that is the Rea- 
ſon that he never viſits London, r 
He may grant a Diſpenſation to hold in Commendam, and 
generally in any Caſe where Diſpenſations were grantable be- 
fore the Statute; and therefore he may diſpenſe with a Clergy- 
man to hold two I. : But ſuch Diſpenſations muſt be licen - 
ſed by the Queen in Chancery, if the firſt Living is above 8 J. 
and this as well within the Province of Tork as of Canterbury, | © 
Panormitan calls him Ordinarius totiu Provincie, for he hath a 
Juriſdiction, Nolente Ordinario, as in Caſes of Viſitation z and 
this is a Right which is veſted in him by Cuſtom; and when 
he viſits he hath Power of Cenſuring any («) Biſhop in his 
Province; he hath likewiſe a Juriſdiion in Cauſes between 
Parties, as in Caſes of Appeal, where there is a ſuppos'd De- 
fault of Juſtice in the Ordinary; and this is likewiſe a Right 


which he hath by Cuſtom Time out of Mind. . 
When he viſits an inferior Dioceſs, (x) if he ſhould inhibit 
the Biſhop during ſuch Viſitation, and he ſhould ha ppen at that 
Time to have a Title to preſent by Lapſe, he cannot do it; 
but he muſt prove the Clerk to the Archbiſhop, becauſe du» 
Ting the Inhibition, the Biſhop's Power is ſuſpended. 

He hath exempted Churches in ſeveral Dioceſſes not viſita- 
ble by the Ordinary, but by himſelf alone; he hath an an- 
cient Right to preſide in all Provincial Councils of his Suffra- 
gans, which formerly were held once in a Year, hut have been 
diſcontinued a long time, ſo that his Power of examining 
Things thro' his Province is now devoly'd to his Courts, 

Then as to the Eſtates of dead Men, if there is no Will, 
and the Inteſtate hath Goods in ſeveral Dioceſſes, the Admi- 
nitration belongs to the (y) Archbiſhop ; but if there is a Will, 
and the Teftator, had Goods of the Value of 51. out of the 
Dioceſs where he died, or 10 J. within the Dipceſs of London; 
or if he was a Biſhop, the Probate of ſuch Will muſt be in the 
Prerogative Court of the Archbiſhop of Tork, 

Some Antiquaries will have it, that the Archbiſhop of Tork 
was originally Primate of the Britiſb Church; for tho* Londons 
was a Place of great Trade, yet it was never a Roman Colony, 
or a Seat of the Roman Emperors, as Tork was, where both Se- 
verus and Conſtantius Chlorus lived and died, and where .Conſtan- 
tine the Great was born; and from hence they infer, that 
where the Emperors reſided, that was the moſ likely Place to 
have Pre-eminence above the reſt. 

I cannot think this to be a tolerable Reaſon for the Primacy 
of Tork, but muſt admit that it was a Seat of thoſe Emperors 


(t) Cro. Car. 340, (4) Hob. 185, (x) 2 Rol. Abr: 357. 
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only for their Conveniency in attending the Wars agiinft the 
Northern Britans; it was à very agreeable Place for them to 
give Directions, and to ſend Supplies to their Armies, and this 
was the chief Occaſion of their living there. pi” Za 

But the Pre-eminence of Places amongſt the Romans, (x) tho? 
they were a very Warlike People, did not depend upon the 
Military, but upon the Civil Officers ; and that where the Court 
of Judicature was, there was alſo the Merropolis, and that was 
at London, becauſe of its covenient Situation for Trade; it 
was therefore call'd Auguſte, which Word implies that it was 
the Imperial City of Britain, for none had that Denomination 
but thoſe which were Capita Gentzum. 

But not to enter any farther into Enquires after ſuch remote 
things, the Archbiſhop of Toyk is now ftil'd Primate and Mes» 
7 pon of England, tho' not of all Englexd, and was former- 
ly Legates natus to the Pope. 

He takes Place of all Peers except Camterbury and the Lord 
Chancellor. | 

He grants Diſpenſations of Non-refidence for ſome time; and 
that Perſons may be made Deacons, tho* under the Age requi- 
red by the Canon, and likewiſe for marrying in Times and Pla- 
ces not allow d by that Law; and this all other Biſhops may do, 
becauſe it was done before the Statute 25 H. 8. cap. 21. which 
gives them Liberty to diſpenſe in ſuch as — they 


Archdeacon. 


HIS is a Name of Dignity, and not only fo, but tis D:g- Wl 
| nitas princepalis poft Epiſcopum in Eccleſia, and uſually hath 
Fome Spiritual Promotion appendant to it; and the Perſon 
Himſelf hath formerly been eſteem'd ſuch an eminent Dignitary 
in the Church, that Philip, one of the Sons of Lewzs the Groſs 
— France, took upon him the Office of Archdeacon of 

Gris, 

* Tis certain that an Archdeacon is a very ancient Officer in 
the Church; for we find that Anaſtaſius, in the Life of Pope Six- 
vs the ad, called one Lauremius, Archdeacon of Rome, who ſut- 
Fered in the Year 260; and Pope Damaſus, about One hundred 
— afterwards, called Stephen, the Protomartyr, an Arch. 

eAcONn. . 

St. Jerome, in his Epiſtle to Evagrius, (a) tells us, that the 
Deacons choſe one of the moſt Eminent amongſt them whom 
they call Archdeacon ; ſo that *tis plain there were ſuch Offi- 
cers about the End of the 4th Century, but they had not then 
any juriſdiction in the Church, for they only attended the 


(x) Stin. Orig, Brit, 195; (4) Ppiſt, 8 
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W3:hop at Ordinations and other publick Solemnities in the Ca- 
. hedra ls. * a | WE” 
= Afterwards, when the Annual Viſitations of Biſhops came to 
je inconvenient, becauſe of the Grandeur and Charge of their 
Attendance and Retinue; when the er were laid aſide, 
becauſe they aſſum'd thoſe Powers which did not belong to them, 
(for they were Perſons only appointed and conſecrated in the 
Primitive Times for the Eaſe of the Biſhops in Matters of Or» 
dets and not of Juriſdition z but being always near their 
Perſons did encroach upon ſome of their Powers;) and when the 
Norman Biſhops, by reaſon of their Baromzes, were to attend 
the Kings in their Parliaments, then Dioceſſes were firſt divi- 
ded into Archdeaconries, and the Bi ſent Archdeacons in 
their Room, who viſited when they did not; and Archbiſho 
ank, who liv'd in the 11th Century, and in the Reign 
Willam the Conqueror, is by ſome affirm'd to be the firſt who 
gave an Archdeacon any Manner of Juriſdiftion = __ 
But this doth not confiſt with the (5) — Writ, 
which is thus, (vig.) Nulka Epiſcopm vel Archidiaconm de legibas 
Epiſcopalibus amplius in hundredo placita tentat, which he tells us 
was an Uſage In regno Anglie uſq; ad mea te mporaʒ from whence 
it may be inferred, that Arch $ had Juriſdittion here in 
the Times of our Saxon and Daniſh Anceſtors. i 
And Sir Henry Spelman is of the ſame Opinion, that Arch- 
= deacons in thoſe very Days had a ſuperintendent Power over 
== all Parochial Perſons in every Deanty in their Precincts. 
«; But the Power which he hath is deriv'd from the Biſhop, for 
tis he who collates to the Archdeaconry ; and after ſome Cere- 
= monies the Dean and Chapter indus the Archdeacon by pla- 
= Ccing him in a Stall in that Cathedral to which he be z fo 
that his Promotion is not only to a Spiritual Office, but he 
hath, Locum in cboro, by ſuch Induftion, which is the reaſon 
that a + Quare impedis may be brought againſt any Man who 
ſhall difturb the Biſhop to collate to an Archdeaconry. 0 
Whatever Juriſdithon they had before the Conqueſt, it can- 
not be denied but that they had ſome afterwards for before the 
Clergy had any Proctors of their own, they were repreſented 
in Convocation by the Archdeacons, to whom they gave Let- 
ters of Proxy to act in their Behalf, a 
Thus it was, Am-no 22 H. 1. which is the firſt Account we have 
of their being ſummonꝰ d to the comwocation ; but Anno 15 H. 3. 
they were Ry expreſs Name, (vi7.) there was /ngens 
confiſtorrum Abbatum & Archdias onorum at & Albans; and An- 
no 332. of the ſame King, he ſummon'd Magnajes ſuos nec non 
Archidiaconos, & . N n 


— 


(5) Rights of Con. 321. 4 Cro. Eliz. 207. 1 Leon. 205, 
This 


1 And, 242. 2 Rol. 350, Owen 99. 
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con of Rocheſter had a Writ of Priviledge to be diſcharged 


fed out for 99 Years, 


cz. 
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bo Archdeacon. 
This being the Original of (a) Archdeacons, tis impoſſible for 
them to preſcribe to an Independency on the Biſhop, as it wa 
declared in a Court of Law they might, and endeayoured to be 
proved by the Glofs on a Legatine Conſtitution, where we rea 
that an Archdeacon may have a cuſtomary Juriſdiction diſtin 
from the Biſhop, and to which he may preſcribe, 

But the meaning of it is not that there can be an Archdea- 
conry by Prefcription, and independent on the Biſhop, but that 
the Archdeacon may preſcribe. to a particular Jari lion, ex- 
empt from the Ordinary; which Juriſdiftion hath cuftomarily 
been enjoyed by him and his Predeceſſors Time out of Mind. 
Thus the Archdeacon of Richmond (b) may preſcribe to grant 
Inftitutions to Benefices, but he had that Power originally 
from the Biſhop, becauſe the Juriſdiftion of the whole Dioceſs 
was in him before there was an Archdegcon; but the Grant 
which he had being loſt, and it being cuſtomary for him to 
inftitute, by vertue (as it muſt be ſappoſed) of ſuch original 
Grant, he may therefore preſcribe to do it. 
So likewiſe the Archdeacon of Cornwall hath a particular Jus 
riſdition to grant Probates of Wills, which other Archdea · 
cons have not. | . 
All theſe Juriſditions.are founded upon ancient Cuſtoms, 
but ſtill ſubordinate to the Biſhop; for ſo is the Archdeacon 
in our Law, and ſo he is likewiſe by the Canon Law, for he 
is Vicarius Epiſcopi; and no longer ago than in Lyndwood's 
Time.he had not Power to paſs Cenſures in his own Name, 
but for ſome ſmall Fault, nor then neither, but where there 
was a Cuftom to warrant him ſo to do; he could not viſit de 
comuni jure, but as the Canoniſts call it, per modum ſcrutatio- 
ui ſimplicis, that is, he could enquire into the Crimes, but 
could not Puniſh the Criminals. | 4 
But becauſe he hath in one ſenſe, according to the Caſuiſts, 
2 cure of Souls, by vertue of his Office, tho? tis in foro ex- 
teriori tantum £5 ſine paſtorali cura; and having Authority to 
perform Miniſterial Acts, as to Suſpend, Excommunicate, Ab- 
folve, Ce. therefore by the Eccleſiaſtical Law he is obliged 
to Reſidence. And that may be one reaſon why he ſhall not 
be choſen to execute any Temporal Office that may require 
his Attendance in another Place; another reaſon is becauſe 
he is an Eccleſiaſtical Perſon, and therefore the (c) Archdea- 


from tha Office of Expenditor in Romney-Marſh-Level, eſpeci- 
ally fince all the Land which he had iu that Level was lea- 

But he hath no Parochial Cure, and therefore an Archdeacon- 
ry is not comprehended under the Name of a 'Benefice with 
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(9) 2 Vent. 189, 269, (6) 2 Rol. Rep, 150. 449, (e) 1 Len 
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Cure; for if one who hath ſuch a Benefice accepts an Arch: 
deaconry, tis not void by our Law, tho' tis ſo by the Canon | 
Law and that may be the reaſon of the Proviſo in the Sta- | 
tute 27 H. 8. cap. 13. by which tis enacted, that it ſhall not = / 
be taken under that Name. And yet tho' he hath not fity 
Parochial Cure, he is obliged to ſubſcribe the Declaration, 
purſuant to the Statute, 14 Car. 2. *Tis true, he is not expreſſy 
named therein; but all Perſons in Holy Orders are enjoined to 
ſubſcribe by that Statntez and becauſe an Archdeacon muſt 
be in thoſe Orders, therefore he muſt likewiſe ſuſcribe, Cc. (4 
And as he hath a juriſdiction in certain Caſes, ſo for the | ' 
better exerciſing, the ſame, he hath Power to keep a (4) 
= Court, which is called the Court of the Archdeacon, or his 
= Commiſſary; and this he may hold in any Place within 2 
Axchdeaconry, and there he may determine Spiritual Cauſes ; 
but ſuch judgment is not final, for there lies an Appeal from 
his Sentence to the Biſhop of the Dioceſs, and not to the 
Arches, becauſe the Archdeacon's Power was derived from the 
Biſhop, and therefore his Acts muſt be fubordinate to him. 
There is an Officer belonging to this Court, caled- a Regi- 
ſter, (e) whofe Office concerns the Adminiſtration of Juſtice, 
and therefore the Archdeacon cannot by Law take any Money 
for granting it, if he doth the Office will be forfeited to- the 
Queen, and not to the Biſhop; that is, the Grant is void, ana 
becauſe the Archdeacon hathy by this means diſabled himſelf, \ , 
therefore the Power to ſupply the Otfice is devolved upon the 
Queen as Supreme Ordinary. 4 | 
Laſtly, He claims Synodals, which is a Tribute am to him 
by the inferior Clergy for his Eaſter Viſitation ; *Tis paid by 
no certain Rule that I can find, but by ſome ancient Taxation 
of which there are no Footſte ps. 5 e 
Sir Simon Degg is of Opinion, that it may be paid as a 
Contribution te their Charge in attending the Synods, my :4 
being, in former Times, choſen by the Deacons, and ſent thi- 
ther as their Repreſentatives. | FT 
But if I may have leave to conjecture, it was thus: *Tis 4 
Tribute originally given te the Biſhop, at the aſſembling. a a 
Synod within his Dioceſs, which he was formerly obliged to 
do once a Year, and then a certain Sum was paid to him by\ 
the Clergy, as a Token of their Subjection. | 9 45 
Thoſe Synods were uſually held in the Cathedrals, and the 5 
Biſhops preſided in them; but after the Conqueſt, his Atten- 
dance being required at the King's Court, tis probable 2 
might delegate Archdeacons to ſit in his Room, for they beifg 
always near the Biſhop, had very much improved their Inter- ,, 
eſt and Power with him; and from thence tis that Archlea 


. (4) 4 Inſt. 339. Hob. 16. 24. H. 8. cap. 12. (e) 3 Lev. 259. 
2 Vent. 187. 2 Deut. 187. . 2 


cons 


— 


62 | Arches. pes 
cons claim Synodals at this Time, De jure communi Eeclefiaſticy) 
which they „ by Agreement and Compoſition with 
the Biſhop z which Compoſitions being now loft, and the Duty 
being conftantly paid, they now claim it by Preſcription. 

But ftill they pay a — Sum to the Biſhop, Pro exterior; 
Juriſdictione; and this is called Preſtation- Money. 


Arches. 


"T"HIS is the ancient Confiftory Court of the Archbiſhop of 
| Canterbury, and tis called Curia de Arcubas, from Bon- 

Church, where it is kept; and that Church was ſo called, be- 
cauſe the Steeple was formerly raiſed upon Stone-Pillars built 
on Arches, like ſo many Bows bent. | $i 

Here Spiritual Cauſes are debated by Guilians, and deter- 
mined by the Judge, who is called Dean of the Arches, becauſe 
he hath a peculiar juriſdiction over Thirteen Pariſhes in Los- 
don, which is eſteemed a Deanry, and exempt from the Juriſ- 
dition of the Biſhop of London; of which the Pariſh of Bow 
is one and the chiefeſt. 

But the — ws of this Judge extends thro* the whole 
Province of Canterbury; ſo that, upon an Appeal made, he ſends 
out a Citation to the Appellee, and his Inhibition to the Judge, 
from whoſe Sentence the Appeal was made; but he is prohi- 
bited by the 4th Canon to cite any one who doth not dwell in 
the particular Dioceſs, or Peculiar of the Archbiſhop, withour 
the Licenſe of the Dioceſan firft had and obtained, except only 
in ſuch Caſes which are expreſſed and reſerved: in the Statute, 
23 H. 8. cap. g. that is, for Hereſy, &c. the Judge offending ſhall 

be ſuſpended from the Exerciſe of his Office for three Months. 
' My (F) Lord Coke tells us, the Dean of the Arches hath 
ordinary Juriſdiftion in Eccletiaftical Cauſes at the firft In- 
Rance of the Party, and by way of Appeal through the whole 
Province of Canterbury; but that his Power to call any Perſon 
out of any part of his Province, who lives in another Dioceſs, 
is now reftrained by that Statute, unleſs it be upon an Appeal. 
But his Juriſdiftion is the ſame with the Archbiſhop's, for 
What is done by him is intended to be done by the Ar P. 


Sore 251. 
Articles of Religion. 


N the Reign of H. 8. there was a Book publiſhed, which was 
& called The Neceſſary Erudition of a Chriſtian Man; the deſign 
of it was to expoſe the Errors of the Church of Rome, and to 
condemn thoſe Doctrines which had been generally received 
by the People, but there was no Aſſent or Subſcription requi- 
red to this Book. N | 
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in the next Reign, when the Worſhip was more reformed, 
then were the Articles of Religion prepared; and tis general - 
iy thought by Archbiſhop Cranwer, and Biſhop Ridley, the Ma- 
nuſcript was ” by both Houſes of Convocatihn, and pub- 
liſhed in the laſt Year of Ed. 6. 

The Articles were received by the Biſhops of both Provin · 
ces, and by the Convocation afſembled in the 5th Year of the 
Queen; and being ſubſcribed by them, were then re-publiſh- 
ed: And about 9 Years afterwards they were re-viewed a ſe- 
cond Time by Archbiſhop Parker, and ſubſcribed by him and 
30 Biſhops in a Provincial Synod, as containing true and ſound 
Dottrine: And theſe original Manuſcrips were given by that 
Archbiſhop to Corpus Chriſti College in Cambrige, where 
now remain; they are 39 in Number, and are Articles of Chu 
Communion, as to the Laiety; and by the Canon tis decreed, 
that whoſoever ſhall affirm, they are in any part Superſtitious 
or Erroneous, or ſuch which may not with a good cience 
be ſubſcribed, ſhall be, ipſo facto, excommunicated. 

This Canon relates to the whole Body of the People; and 
the learned Biſhop of Sarum tells us, that every Perſon, wo 
doth not think ſome Propofition in them to be Erroneous, even 
to ſuch a degree, that he cannot hold Communion with thoſe 
who Aﬀent to them, muft and is obliged to continue in our 
Communion. And here I think it not improper to mention 
what Attempts have been lately made to prove, that the firſt 
Clauſe in the 20th Article is not only Erroneous, but that it 
was forged, and added to it. ' 

The Clauſe is thus, (viz.) The Church bath Power 10 dec 
Rights and Cereqponies, and Authority in Matters of Faith, Tis 
objected, that this Clauſe never paſſed the Convocation in 1562, 
when the Articles were ſubſcribed by both Houſes of Convo- 
cation; nor when they were re-viewed by. another Convoca- 
tion of the Province of Canterbury alone, in the Year 1571. and 
ſubſcribed only by the Archbiſhop, and 10 of his Provincial 
Biſhops; neither is it in the Book which was ratified by the 
Parliament in that very Year; for the — — Manuſcri pts, 
which were thus figned, and left by Archbithop Parter to Cor 
po Chrifti College, ha ye not this Clauſe in them: And this ma 
be the reaſon why the printed Book of theſe Articles, which 
— — by the Parliament, is not to be found among the 

ecords. | 

In the Reign of Car. 1. Mr. Burton, who was cenſured in the 
Star- Chamber by Archbiſhop Laud, accuſed the Biſhops for for- 
ging this Clauſe ; *Tis true, that Prelate cleared himſelf from 
this Imputation; and in his great Zeal for the Clauſe, affirmed 
that ſome old Copies of the Articles were tranſmitted to him 
under the Hand of a Publick Notary, with the Clauſe in them 
and that looking himſelf into the Records at Lambeib, he fou 
thoſe. Articles cf +562, ſubſcxibed by ell the Convocation in 


157 


— — — - 
— — . od. + — — 
- — — — — * 2 * — 1 my — 
n 2 —  —_—— — wy — — 
_ *"+— — — « — m * 
1 ——— — 6 q o „ 
—. — - 
” mm % * ow — Py 
K ! 4 ED — — —— — po — 


. 


on — — 
— * * — he - A - -- = — 


— = 
— 


— — 
- _ — - 


64 


Articles of Religion. 


157m. and he would certainly at that Time have added 4 more 


convincing 


* 


Proof from the Ratification of it in Parliament with 


z#be Clauſe, if the Fact had been ſo. | 
But that Archbiſhop was not conſiſtent with himſelf; for a 


of the 


which were 
ed, that he 


' Meſſenger, being ſent to him in the Tower, from a Committee 


ouſe of Commons in the Year 1642. requires him to 
give under his Hand what Originals he had of theſe Articles 


* in 1562. and re · viewed in 1571. He anſwer- 
d ſeen and peruſed the one at Lambeth, but did 


not remember whether it was ſigned by the Upper-Houſe, 

(which, if true, could not be of any Authority againſt. the Ori- 

— by both Houſes) but that he could never find the 
's Paper-Office, or 2 

ed before that he found thoſe of 1562. ſubſcribed by the Con- 

vocation in 1571. My Lord of Sarum calls this a Difficulty, 

and endeavours to give ſome Account of it by cg us, that 


ginals ſi 


other in 


after the Manuſcript was ſubſcribed by both 


where elſe ; when he had affirm- 


ouſes on Paper, 


{which he admits to be the Original) and without the Clauſe, 
before it was made up in Parchment, it was voted with the Clauſe ; 
for in that very Year the Clauſe was printed in a Latin Edi- 
tion, when the Matter was freſh in every Man's Memory; and 
if thoſe Parchments were extant, they would clear the Dith- 
culty, but they were burnt in the Fire of London, | 

But all this doth not ſet the Matter in a much clearer Light; 
for in the firſt place, that learned Biſhop ſeems to invert the 
Method of Proceedings in ſuch Aſſemblies, where Men uſually 
vote firſt and ſubſcribe afterwards; and this Latin Edition has 
the misfortune to differ from that Manuſcript which is admit- 
ted to be the Original, and from the other which was re- view- 
ed about 9 Years afterwards, in a Convocation àſſembled in the 
Year 1571. and from the Engliſh Editions printed between that 
Time, which do not mention this Clauſe ; ſo that the Latin 
Edition ſtands ſingly in this Matter, it being printed in no 


other Book till the Year 1593. 


Beſides, *tis very uncertain arguing from Records which do 


not appear; and it would ftill remain a Difficulty if they did 
appear, becauſe even then, tho” they had this Clauſe, they could 
not be of equal Authority with the Originals ſigned by both 
Houſes of Convocation. | | 


But that there were no ſuch Records before the Fire, this 


Paſſage was produced, (viz.) one Dr. Moc be tt, Cha pla in to Arch: 
biſhop Abbor, who was Archbiſhop Laud's immediate Predecel- 
for, wrote a Book, entituled, Politia Eccleßæ Anglicana, which 
was publickly burnt; and the reaſon aſſigned was, that it ſa- 
voured of Calviniſm, &c. But Dr. Heylin tells us, the true rea- 
ſon was becauſe, in Publiſhing this Article, he had left out this 
Clauſe ; now if that had been really a Fault, and could have 
been proved ſo at that I ime by any of theſe Records, it would 
certainly have been alledgęd as a reaſon for burning that Books 


* 
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Thoſe who ſtretch this Authority tells us, that tis a Power 
Leſted in the Governors of the Church to determine what ſhall 
he received and profeſſed for Truth among the Members of the 
Church, and to bind them to Submiſſion to their Sentence, tho“ 
tis Erroneous; and this was the Opinion of Biſhop Sparrow, 
in his Preface to the Collection of our Canons, Ge. 

But my Lord of Sarum doth not ſeem of the ſame, Opinion, 
for he diſtinguiſhes between- an Authority which is abſolute 
and grounded upon an Infallibility, which is difclatmed by ur 
Church, and an Authority, of Order, for maintaining Unity, 
amongſt us; for where Differences have been examined by the 
Majority of our Goyernors, and ſettled upon mature Delibe- 
ration, they may require all the Clergy to declare their Aſſent 
to ſuch Determinations and this he calls an Authority of 0r- 
der, to preſerve and maintain Peace and Union in the Church. 
That great Reſpett is likewiſe to be given by all the Laity to 
ſuch Determinations z but yet that learned Prelate allows, that 
if a Man cannot bring his Reaſon to comply with ſuch Deciſi- 
ons, his Conſcience is not bound by them, becauſe the Autho- 
rity by which they were eſtabliſhed was not grounded upon any 
Infallibilit ry. „ 

But to return; the legal Subſcription to theſe Articles is en- 
joined by the (a) Statute, which eftabliſhes them, and requires 
every Clergyman to declare his Aſſent, and ſubſcribe them in 
the Preſence of bis Ordinary. ; | 1 

This being done, he muſt bring a Teſtimonial, or Certifi- 
cate, from the Biſhop, of ſuch his Aﬀent or Subſcription, and 
muft publickly read the Articles in the Church where he is to 
ſerve, and declare his unfeigned Aſſent to the ſame: And this 
he muft do within wo Months after his Induction, accounting 
28 days to the Month, or elſe he is, (b) zpſo facto, deprived, and 
a general Pardon will not reſtore him. 1 | „ 

And this Subſcription muſt be conſidered as a Declaration of 
the Opinion of the Subſcriber; and therefore if he declare, 
that he Subſcribes and Aﬀents to the (c) Articles ſo far forth as 
they are agreeable to the Word of God, tis not good. 

'Tis true, the Form of the Subſcription is not ſet down in! 
the Statute ; but by the (d) Canon *tis'expreſly required, that 
he ſubſcribe and allow the Bock of Articles, and that he acknow- 
608 2 and every one of them, to be agreeable to the Word 
0 . | : | | 

It hath lately been a Queſtion, Whether a Clergyman ſhall 
forfeit his Living, if he doth not ſubſcribe to all the Articles ? 
Becauſe the Statute requires, that he ſhall ſubſcribe ſuch only 
which concern the Confeſſion of the true Chriſtian Faith, | 


(a) 13 Eliz. cap. 12. (b) Cro. Eliz. 690. 2 Lev. 101. (e) 
Cro. Eliz. 252. Noy 150. 6 oy. 20. (4) Canon 36. Ee 
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But upon reading the Statute, it ſeems plain that thoſe words 
reſpe only thoſe Minifters who were then living,and who preten- 
ded to be Prieſts by any other Form of Inſtitution, Conſecration, or 
Ordering, than the Form fet forth by the Parliament, in the Reign o 
Edward VI. which are the very Words of the Statute ; and this 
was becauſe the Churches, at that Time, might be filled with 
Men of ſound Religion, and to indulge ſuch Clergymen, tho? 
they might be ſcrupulous of ſome Ceremonies then in uſe. 

There is another Clauſe in the Statute which relates to thoſe 
Articles concerning the Confeſſion of Faith, (viz.) If 4 oy 
ced Mimi ſter ſhall maintain any Doctrine repugnant to the ſaid Ar. 
zicles, and being convented before the Ordinary, ſball perſiſt therein; 
or A after be revoke bis Error, ſhall affirm the ſame again, it ſpall 
be lawful for the Biſhop to deprrve him; and this Clauſe reſpects 
as well the Clergy who were then living, as their Succeſſors. 

But by the next Paragraph, every Minifter bereafier, to be 
admitted into any Living, is enjoined, not only to ſubſcribe, but 
to read the ſaid Articles; which can never be intended of thoſe 
only which concern the Confeſſion of Faith, but all the Articles 
agreed on by the Archbiſhops and Biſhops, Cc. And this is 
agreeable to the Canon which was made about 33 Years after 
the Statute, by which every Clergyman is to acknowlege all and 
every the Articles to be agreeable io the Word of God; and ſince, 
by the Canon, he is to acknowlege All the Artzeles, &c. it ſeems 
8 to Expound the Statute, that he ſhould ſubcribe 
5 40 « 

Thoſe who diffent from onr Church cannot ſubſcribe to the 
3d Article, as agreeable to the Word of God, (viz.) As Chriſt 
died for us, and was buried, ſo alſo it is 10 be believed that he wem 
down into Hell; for they cannot believe the Local Deſcent of 
Chriſt into Hell, which thoſe Words ſeem to import, becauſe 
none of the Evangeliſts mention it: And they ſay, that tis 
improbable ſo remarkable a Tranſaction ſhould be omitted by 
them, and by the Fathers who lived in their Days, and imme- 
diately after them. : | 

But the aforeſaid Biſhop of Sarum tells us, that the Words 
(He wen imo Hell) will admit of three different Conſtructions, 
both in the Letter, and in Grammar, 

* The Local Deſcent, and that is implied by the word 
? Cites 

(2.) The Grave, according to the Signification of that word 
in Hebrew, Ft | 

(3.) The place of Spirits, ſeparated from their Bodies, ac- 
cording to the Greek word. | 

So that a Man may ſubſcribe to this Article, if he apprehends 
it in either of theſe Senſes. | | 

But as to Subſcriptions required by the Clergy, Sir Symon 
Degg adviſes them to have ſome credible Witneſſes preſent when 
they ſubſcribe before the Biſhop;- and that thoſe Witneſſes a 

2 tc 
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atteſt the Biſhop's Certificate of ſuch Subſcriptions, and that 


they get two Buoks of thoſe Articles, and give one to a Pa- 
riſhioner to read with them, and then to atteſt the Books after 


this Manner: 
JI R. B. was ren on ſuch a Day in the Pariſb-Church of H. 


in the County of S. and beard J. S. then and there read the ſaid 
Thirty nine Articles during the iime of Divine Service, and declare 
his unfeigned Aſſent and Conſent 10 all the Matters therein contain d; 
and be adviſes the Clergyman to keep the Articles thus ſubſcrib'd by 
the Pari ſbioner. 5 

But if he neglect till the two Months are expir'd, then he 
ad viſes him to get the Queen's Title Ad Corroborandum, as he 
calls it, and afterwards to perfect his former Neglect. . 

In theſe Caſes of Deprivation the Patron muſt have perſo- 
nal Notice from the Biſhop; and the firft Caſe which ha ppen'd 
upon this Statute was to this very Purpoſe, and it was about 
five Years after it was made, which was this: One (n) Thwaztes 
was preſented by an Abbot in the Reign of H. 8. and was after- 
wards depriv'd for not reading the Articles; the Biſhop of Car- 
liſle, in whoſe Dioceſs the Benefice was, fent a Mandate to the 
Curate of that very Church to be read there, purporting that 
Thwaites had not ſubfcrib'd the Articles, and this was read in 
the Church and fix'd on the Door but yet it was not a good 
Notice of the Deprivation, for the Biſhop ought to give perſo- 
nal Notice to the Patron before he could have a Title to pre- 
fent by Lapſe. | | | 

A Parſon having one (o) Benefice with Cure accepts another, 
fo which he was inducted, but did not ſubſcribe the Articles at- 
ter his Induction, as requir'd by the Statute; the firſt Benefice 
is not void by the Acceptance of the fecond, becauſe he was 
never a lawful Incumbent on it ; for not ſubſcribing the Arti- 
cles made his Admiſhon to the ſecond Living void, and by Con- 
1 there was no Cauſe for loſing the firſt Benefice. 

ut if after Admiſſion into the ſecond (p) Living he had ſub- 

ſcribed the Articles, then. he had been perfect Incumbent, pro 
te , viz, for two Months, tho* he had not read them; and 
ſo, by taking the ſecond Living, the firſt was void; and by not 
reading them within two Months after his Induttion into the 

ſecond Living, that was void likewiſe. 
About ſix Years after Thwaite's (4) Caſe, a Quare impedit was 
brought upon the Queen's Title to preſent to the Rectory of Ha- 
verſham, in the Dioceſs of Lincoln, for that Aſhton, the laſt In- 
cumbent, had not read the Articles; but becauſe it was not ſaid 
that the Church of Haverſbam was a Church * with Cure, &c. 


the Declaration was ill. 


ä 


(n) Dyer 346. (o) Dyer 379. b. Vaugh. 132. (p) Vaugh. 
173. Hobs 167. () 1 And. 62. * 2 Lut. 1089, s 1 R 
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If the Key of the Church cannot be had, *tis ſufficient ty 
read the (7) Articles in the Church-Porch, in the time of Di- 
vine Service. | 
The Proof in this () Caſe may be of a Negative, which is 
not uſual in other Caſes; for if a Perſon ſue for Tythes, and 
the Pariſhioner pleads that he did not read the Thirty nine Ar- 
ticles; he muſt prove it, becauſe the Law doth preſume the Af. 
firmative, (v:7.) that the Parſon did read them. . 

So in (t) Ejectment for a Rectory, c. tis ſufficient if the 
Parſon proves his Admiſſion, Inſtitution and Induction, with- 
out Proof that he read the Articles. 


Audience. 


formet Days the Archbiſhop of Canterbury did hear Spiri. 
tual Cauſes in his Palace, for which Purpoſe he had æ Court 
there call'd a Court of Audience. | 2 70 

But before he came to any Determination he adviſed with 
Perſons learned in the Civil and Canon Laws, who from thence 
were called his Auditors. | 

Afterwards one Perſon was thought to be ſufficient in this 
Matter, and he obtained the Name of Auditor audientiæ Cantua- 
renſis, and the Court was called Cura Audientiæ. 

This Auditor deriv'd his Authority from the Archbiſhop, and 
his juriſdiction was equal to that of the Dean of the Arches, 
tho' he was inferior to him both in Dignity and Antiquity 
tor by a ſpecial Commiſhon he is made Vicar-General to the 
ferchbiſhop; and by Virtue thereof he hath all Spiritual Juris 
diction in any Dioceſs within his Province, Sede vacante; and 
this he might execute, either by himſelf or his Commiſſary, 
and might cite any Perſon out of ſuch Dioceſs without Danger 
of the Statute 23 H. 8, becauſe the Archbiſhop in ſuch Cale is 
Ordinary of that Diocels. | 

But generally, Matters only ( Pro forma were tranſacted 
in this Court by the Archbiſhop himlſelt ;- as concerning Conhr? 
mations, Elections, and Conſecrations of Biſhops, and Matters 
of voluntary juriſdiction, and Ex oſſicio, as granting the Guar- 
dianſhip of Spiritualities, Admiſſions and Inftitutions to Bene- 
fices, Sede vacante, and diſpenſing with Bans of Marriage; but 
now this Court is not ſo much in Uſe as formerly, 


* 


Awvoidagce. 


IS, as tis oppos'd to Plenarty, is where there is 2 

Want of a lawful Incumbent on a Benefice ; during which 
Vacancy the Church is Quaſs viduata, and the Poſſeſſions be- 
longing to it are in Abeiance. | 


(r)1Lev10t. () i Rol. Rep. 83. (t)Sid. 220. (u) 4 Inff. 
377. A Ihe 
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The Cauſes of Avoidance are more by the Canon Law than 
they are by the Common Law; and tho' thoſe Laws agree. in 
many ſuch Cauſes, yet they differ in ſome, as for Inſtance ; It 
a Layman is preſented to a Church, tis void by the Canon Law; 
but the Capacity of the Perſon is not ſo much conſider'd by 
the Common Law, as his Inftitution and Induttion ; for by 
thoſe Acts the Church is full, and ſhall not be void, but from 
the Time of the Deprivation of the Incumbent, for his Inca- 
bacity. | 
: des are either in Fact or Law: The firſt and moſt na- 
tural is by Death of the Party, and in ſuch Caſe the Patron 
muſt take Notice of the Avoidance, ſo as to preſent within the 
ſix Months. ET, | | 

Then there is an Avoidance by Cæſſion, Plurality, Deprivation, 
Incapacity, Union, Symony, Oc. theſe are Avoidances in Law, 
and of ſuch no Title accrues to the Patron. <= 

There are alſo Avoidances by the (x) Act of the Party, as 
by Reſignation; and there the Ordinary muſt give Notice to 
the Patron before he can have a Title to preſent by Lapſe. 

(1.) There are likewiſe Avoidances by Act of Parliament; as 
if Tenths due to the Queen are demanded at the Houle or 
Church of a (y) Clergyman, by ſuch who are charged to col- 
le& them, and not paid in forty Days, then upon the Biſhop's 
N thereof into the Exchequer, the Perſon is, ipſo fatto, 

epriv'd. | 

2.) If a beneficed Perſon is convicted in maintaining any 
foreign (3) Power by his Preaching. 55 

(3-) He, who maintains a Doctrine contrary to the Thirty 
nine (a) Articles, and, being ſummon'd before the Ordinary, 
doth perſiſt in it, may be depriv'd by him. 

(4. ) So an Officer taking Gb) Money, or any Reward for ad- 
mitting, inſtituting, or indutting, Cc. loſes two Years Profits 
of the Benefice, according to the true Value, and the Bene- 
fice ſhall efr-ſoon be void. : | 

(5+) So if any Clergyman, who ſhall be preſented by either 
(c) Univerſity to a Living in the Gift of a Papiſt, ſhall abſent 
himſelf fix Days, the Benefice ſhall be void. | | 
() So a Clergyman omitting to take the (4) Abjuration- 
Oath within three Months after Entry on a Benefice, tis void. 

Theſe Statutes are differently penned as to the Avoidance; - 
for ſome are, that the Clerk ſhall be depriv'd ; that he ſhall loſe 
his ſpiritual: Promotion'; that his Benefice ſhall be void; that it 
ſhall 5 be void, and that he ſhall be, Ipſo facto, de priv'd. 
Nou in all theſe Caſes but the laſt, there muſt be a Sentence 
judicially pronounc'd to make the Living void; and the Cano- 


(*) Dyer 327. () 26 Hf. 8. (+) 1 Eliz. cap. 1. (4) 13 Eliz. 
cap. "Hy (b) 31 Eliz. cd P. 6. (c) 1 Will. cap. 26. (d) 13 W. Zo 
cap. 6. ö 8 N 
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niſts affirm it muſt be ſo in the laſt Caſe, unleſs the Legiſla- 
tors Minds do more fully appear, as by thole Words; That the 
Benefice ſhall be void, ſo that it be lawful 10 preſent ano- 
tber; and they ſay, that where the Words are, A Man ſhall be, 
Ipſo facto, depriv'd, he only loſes the Title which he had to 
the Benefice, but may keep the Poſſeſſion till Sentence of De- 

rivation. | 

'Tis true, there hath been a Reſolution in a Court of Com: 
mon Law, agreeable to the Opinion of the Canoniſts in the 
firſt of theſe Caſes, and it was upon the Statute 21 H. 8. cap. 13, 
which enacts, that if a Man takes two Livings incompatible, 
and is indutted into the ſecond, the firſt ſhall be void, and the 
Patron ſhall preſent another, as if the Incumbent had been dead; 
This is an Avoidance without a Declaratory (e) Sentence 
of Deprivation 3 and ſo *tis in our Law, where the Words are, 
that the Party ſhall be, (f) Ipſo facto, de priv'd; tho' the Ca- 

noniſts are of another Opinion. . | 

So in the 2d Reſolution in * Green's Caſe, upon the Statute 
13 Eliz. for not reading the 39 Articles, by which *tis enacted, 
that the Parſon ſhall be, /pſo facto, depriv'd ; in ſuch Caſe my 
Lord Coke tells us there needs no Declaratory Sentence, 

The different penning of Acts of Parliament of this Nature 
is farther to be obſerv'd in the Caſes following; Where an Act 
declares the Admiſhon, Inſtitution, and Induction to be void; 
as it doth where a Man is made a (g) Prieft under Twenty 
three Years of Age, there tis void without a Sentence of De- 
privation. 

But if a (b) Statute makes a Man incapable of a Benefice, 
under the Penalty of a pecuniary Forfeiture : As for Inſtance, 
That no Perſon ſhall be capable of any Ecclefiaftical Promo- 
tion, before he is ordain'd Prieſt, under the Penalty of 100 1. 
that doth not make the Admiſſion void, and by Conſequence 
there is no Occaſion of any Sentence. | | 

Laſtly, Tis to be obſerv'd, that in Caſes of Avoidance, by 
Att of Parliament, the Biſhop ſhall not collate by Lapſe,but from 
the time of Notice given to the Patron, unleſs tis ſpecially 
provided by the Act to the contrary. | 

The next thing to be conſider'd is, who ſhall have the Profits 
during an Avoidance; and as to that Matter, it hath been 
held, that the Houſe and Glebe are in abezance ; and formerly 
it was held, that if the Incumbent had liv'd till Lady Day, 
— 2 diſpoſe the Tythes of the Summer follow ing by his 

III. ; 

But now by the Statute 28 F. 1. cap, 11. the Profits ariſing 
during the Avoidance are giyen to the next Incumbent, to- 
wards Payment of the Firſt-Fruits; and the Ordinary who hin- 


(e) Moor 542. (F) Deg. $6, vs Rep 20, Eliz, 
cap. 12. (b) 14 Car, 2. — 5 F * (8913 4 
9 Is 


s him forfeits treble Damages, to be recoyer'd by 
fer z but ſuch Ordinary may receive — Frog 
provide for the Service of the Church, and ſhall be allow d for 
the Charges of ſupplying the Cure, and carrying in the Tythes; 
and for this Purpoſe the Churchwardens are uſually appointed 
under the Seal of the Court. _ Tor 
By the ſame Statute the Succeſſor is to have the Parſonage- 
Houſe, and fuch Glebe as is not ſown, and this he muſt have 
within a Month after Warning; but if the Glebe is ſow'd, then 
the Incumbent muſt diſpoſe it by his Will, out of which Tythes 
muſt be paid to the Succeſſor, _ | | 

So likewiſe if the Avoidance is by Deprivation or Reſigna- 
tion, the Succeſſor ſhall have the Tythes of the Glebe ſown. 

As the Advowſon it ſelf may paſs by Deed, ſo may the next 
Avoidance, but this muſt be where the Church is full ; for 
where there is no Incumbent the void Turn is not grantable, 
becauſe *tis a meer ſpiritual © Bing and during the Vacancy . 
tis only a Thing in Action; tis a Power or Authority of No- 
mination veſted in the Perfon of the Patron, and not the Ad- 
yowſon it ſelf. | i VIE a Is? 

'Tis true, the (i) Queen by her Prerogative may grant a 
thing in Action, but not in this Caſe; therefore where She is 
ſeiz d of a Mannor, to which an Ad vowſon is appendent, and 
the Church being void, She grants the Mannor with the Ad- 
vowſon ; the void Turn doth not paſs to the Grantee, becauſe 
it was a Chattel veſted in the Queen; but if the Adyowſon had 
been in groſs, and not appendent, tis otherwiſe, 4 

A Grant of the next Avoidance is no more than a Chattel 5 
for if *tis granted to a Man, his Heirs and Aſſigns, it ſhall £0 
to his Executors. But tho” tis only a Chattel, it will not paſs 
by the Words Bona N catalla, becauſe thoſe general Words com- 
prehend ſuch things which a Man hath in Poſſeſſion, but Jus 
præſemtandi is a future Right. 5 | 
' But if the (k) Grant is to a Man and his Aſſigns for his 
Life, and that it ſhall be lawful for him during his Life to pre- 
ſent to the Church where it ſhall happen to be void, this is a 
limited Grant ; ſo that if there is no Avoidance during his 
Life, his Executors ſhall not have it afterwards, 

Juſtice Coke reports the ſame Caſe a little plainer; and he 
tells us, that the Grantee for Life died before the Church was 
void, and his Executor granted the next Avoidance to another, 
who preſented upon the Death of the laſt Incumbent, and the 
Ifue was upon Non conceſſir, which. was found accordingly, for 

the Grant was voi ; 
| There is a plain Difference between a Grant of an Avoidance 
and the Grant of the next Avoidance ; for the one is a thing 
in actual Poſſeſſion, and the other in Expectation. | 


| (+) 2Rol. Abr. 196, (i) Jones 407, Cro, Car, 305, 2 Rol, 
Abr. 49. 43.0 5 F 4 , | But 


760 0 


a 


72 Avoidance. 155 
But becauſe we often meet with Grants of the next Avoi- 
dance, I ſhall ſhew, . 
u.) Where ſuch Grants are void in themſelves. 
(2.) Where they are made void by the Act of the Party, and 
where not. | : | * 
( 3.) Where they are made void by the Act of a Third Perſon, 
who is no Party to the Grant. | | 


(i.) Where ſuch Grants are void in themſelves; and as to 
this, If Tenant in Tail of a Mannor, to which an Advowſon is 
appendant, grants the next Avoidance, and dies before :the 
hurch becomes void; this Grant is not good, becauſe tis on- 
ly a (1) Grant of a Chattel, for there can be no Rent reſery'd 
upon ſuch a Grant. p 
So if Tenant in Tail of an Advowſon, and his Son and Heir 
Join in a () Grant of the next Avoidance, and then the Fa- 
ther dies ; this Grant is void as to the Son, becauſe he had no- 
thing in the Advowſon, either in Poſſeſſion or Right, at the 
time of the Grant. 84. | | El 
( 2.) *Tis void by the (=) Act of the Party, as where a Man 
grants Proximam advocationem, when it ſhall happen to be yoid, 
and the Church was void at that Time; this made the Grant 
void as to that very next Avoidance, but it ſhall be good for the 
next Turn after that. ö . 8 
But if he grant Præſentationem, without ſaying Proximam, 
quandocung; Y quomodocung; Eccleſia vacare comigerit, pro unica 
vice tantum, and that the Grant ſhall be in force till a fit Clerk 
be admitted upon his Preſentation; if he doth not preſent upon 
the next Avoidance, this Grant is void, becauſe the Limita- 
tion being uncertain, the law will enforce the ſooneſt Execu- 
tion of it; but if theſe (o) Words ſhould be conſtrued to give 
him Liberty to preſent when he will, it will be void for that very 
Reaſon, — the Grantee could not then be barred, either 
by Lapſe or Uſurpation, which is contrary to the Nature of an 
Ad vo ſon. | | £45 * - 
So if I grant (p) Proximam aduocatione m to Two, and after- 
wards the' Church being void; one releaſes to the other all his 
Right, Cc. this Releaſe is void, becauſe the next Ayoidance 
| was attach'd at that very Time; for the Title was in both, and 
one could not then releaſe to the other. 
But if the next (4) Avoidance is granted to Two, and one 
releaſes to the other, in the Life-time of the Incumbent, he, to 
whom the Releaſe is made, may bring a Quare impedit in his 
- own Name; becauſe, during the Life-time of the Incumbent, 
the next Avoidance was only a thing in Intereſt, and might be 
(1) 1 Rol. Rep. 190. 1 Bulſt. 31. () Hob. 45, (=) 1 And 
15. Dyer 130. Moor. 249. (o) 1 Bulft. 26. (p) And. 223* 
— 85. Cro. Eliz. 173. 1 Leon. 167. (q) Moor 467. Cro- 
liz. 600. „ ws "TIP 
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releas d, oe it was not a thing in Action till the Church was 
actũally void. | | | e 
If Gr) Leſſee for Years of an Advowſon grants the next Ayoi- 
dance which ſhall happen during the Term, and then dies in- 
teſtate, and his Adminiftrator ſurrendred the Term to the Lef- 
ſor, then the Church becomes void; the Grantee ſhall preſent, 
notwithſtanding the ſurrender of the-Term, for it ſhall be in- 4 
tended to continue for his Benefit, A > 
(3.) A Grant of the next Avoidance may be void by the Act | 


of a third Party, who is a Stranger to the Grant, : 
As where the King makes a Parſon a Biſhop ; in ſuch Caſe 
he is to preſent by. Virtue of his Prerogative, fo that the 
Grantee of the next Avoidance cannot have the next Turn. 
Therefore where a Man gave (/) Bond, condition'd to pro- 
cure a Grant of the next Avoidance of an Archdeaconry for 
the Obligee, ſo that he might preſent, and the Archdeacon was 
made a Biſhop before the next Avoidance ; by this Means the 
Bond is forfeited, becauſe the King had a Title, by Virtue of 
his Prerogative to preſent to the next Turn, + | 


BANS ; See Marriage. 


Baptiſm. 


T'HIS is a Fzderal Admiſſion of Perſons into Chriſtianity, 
: in which all the Bleſſiggs of the Goſpel are made over on 
God's Part to the Baptiz'd; and thoſe who are admitted to 
— — are by ſolemn Vows oblig'd to obſerve the Chriſtian 
Religion. Thoſe Bleſſings of the Goſpel are the Grace of the 
Holy Spirit, the Pardon of our Sins, and everlaſting Life, to 
all which we are entitPd by Baptiſm : Our Saviour himſelf told 
his Diſciples, That be who believ'd and is baptiz'd ſhall be ſav'd; 
and at another Time he told Nicode mus, that Except a Man le 
born of Water and of the Spirit, be cannot enter into the Kingdom 
of God; and St. Peter advis'd the converted Fews to repent aud 
be baptiz'd, that their Sins 'might be forgiven, and they receive the 
Gift of the Holy Ghoſt. | 

And *tis plain from the Scriptures that Baptiſm is an Inſti- 
tution by that Miſſion which Chriſt 22 his Dilciples to go 
and preach and make Diſciples, (:) Beptizing ibem in the Name 
of obe Zander, KEe. | 

So that they were firſt to be made Niſciples, that is, they 
muſt be firſt convinc'd that Chriſt is the Meſſias, and ſent of 
God to be the Saviour of the World; and when they. ſtedfaſtly _ 
believ'd this Doctrine, then they were to be baptiz'd, in order 
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to be initiated in Chriſtianity, and oblig'd to renounce Hea- 
theniſm. 6 - a | 

By the Moſaical Diſpenſation, Circumciſion was a Federal 
Admiſſion to the Fewiſb Religion, and, that being taken away, 
Baptiſm was inſtituted in its ſtead; which tho* in Circumſtan- 
ces not agreeable to Circumciſion, yet both are alike in this 
ReſpeR, (viz.) that both were the reſpettive Rites of Admiſ. Þ 
ſion into the ſeveral Covenants; and thereby the Covenantees 
became intitl'd to the reſpective Privileges which were annex'd 
to them, and in both Caſes they were oblig'd to obſerve the 
whole Law to which they were reſpectively initiated. 

And tho? Baptiſm was not us'd _— the Fews, yet they had 
a Notion of it (as we are told by learn'd Men) and of the man- 
ner of performing it; for when St. Fob: baptiz'd others, and 
they would know who he was, he told them he was not the Me/. 
fias, nor Elias, &c. They immediately replied, Why doſt thou then 
baptize ? From which Words *tis natural to infer, that if he had 
been either of thoſe Perſons, he might have baptiz'd; and it 
was uſual amongſt them, when an Heathen was converted to 
Judaiſm, to waſh the Convert, which was an Emblem of Py- 
Tification from his former Idolatry, and Entry into Religion. 

As to the Perſons by whom this Sacrament was adminiſter'd, 
we have been told by a learned * Doctor, That Baptizing was ac- 
counted an inferior Miniſtry, and as ſuch not performd by our Sa- 
viour, but by bis Diſciples; that the Apoſtles themſelves did not bay- 
rige, but deputed ſome of their Attendants to do it : Thus Corne- 
lius and bis Family were baptiz'd, not 4 St. Peter, by whom they 
were converted, but by ſome of the ſix Brethren who accompanied 
him. Gl 22 
Then as to the Perſons baptiz'd by Chriſt ; they were firſt led 
to the Water, and laid naked therein, as a Man is laid in his 
(Grave, and without any Garments, but only ſuch which 2 | 
cover the natural Secrets, and then theſe Words were ſpoke, 
{ baptize thee, &c. 

And from this Example, Baptiſm, in the Primitive Times, was 
uſually in Rivers and Fountains, which might be convenient 
enough in the Eaſtern Countries, becauſe Conyerts were 
not only many, but Men of Years. | 
© Thoſe who were fick could not be baptiz'd after this manner, 
but it was done by ſprinkling them in their Beds, and from 
thence they were call'd Clinicks; but thoſe who were in health 
were brought to Ponds, or Rivers, for the firft 200 Years after 
Chrift, and turning their Facts towards the Weſt (which a 
+ learned Divine of our Church tells us, was a Symbolical Re- 
preſentation of the Prince of Darkneſs) they were command- 
ed to ſpit, and'to renounce the Service of their old Mafter the 
Devil, and were then ask'd by the Biſhop theſe Queſtions ; Doſ? 
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bon renounce the Devil and all his Works ? the Anſwer was, 1 do 
renounce them. The next Queſtion. was, Doſt thou renounce the 
World and all its Pomps and Vanities? The Anſwer, 1 do renounce 
them. Then follows a Confeſhon of his Faith, Doſt thou be- 
lieve in God? The Anſwer, I do believe in him. To which the 
Office of Baptiſm in our Church exactly agrees, 

Afterwards they were dip'd three Times in the Water, which 
was call'd the Trine — Fog that being an Expreſſive Cere- 
mony of the Three Perſons in the Godhead; And becauſe the 
Arians objetted againſt the Cathbolzcks, that this Ceremony was 
us'd by them to ſignify three Diſtin Subſtances in the Trinity, 
it was therefore laid aſide. 75 

With us here in () England we have an Account, that when 
the Saxons were firſt converted to Chriſtianity, many were bap- 
tized in the River Swale; and our Hiftories mention, that Pau- 
linw the firſt Archbiſhop of Tork, when he converted the North 
Part of England to Chriſtianity, baptiz'd ſeveral in the Rivers 
Darwen and Humber. | | 

When the Cuſtom of baptizing in Rivers and Fountains' was 
diſcontinu'd, the People made little Veſſels in their Houſes to 
— the Ba ptiſmal Water, and from thence they were called 

onts, . 

Afterwards, when the (x) Chriſtians were perſecuted they 
ba ptiz d People in Woods; and when the Perſecution ceas'd 
they came nearer to the Churches, and plac'd their Fonts at a 
little Diftance ; then they got Leave to ſet them in the Church- 
Porch, and ſo by degrees placed them in the Churches, but not 
in every Church, for at firſt they were only in Cathedrals 
and tho? the Service might be performed in the Country Chur- 
ches, yet Baptiſm and Burials were only in the great Churches, 
unleſs in Caſts of Neceſſity. 

When theſe Fonts firſt got into the Churches they were pla- 
ced at the Entrance, and the People went down a few Steps to 
them; and they were ſo large, that thoſe who were baptized 
were dipped in the Water; but when Immerſion was no longer 
us'd, Fonts were ſtill kept up in the Churches, tho? not ſo large 
as before: And this ſhews that Baptiſm was anciently to be celc- 
brated not only in the Churches, but in the moſt publick Place 
thereof (viz.) at the very Entrance into them; — this may be 
the Reaſon why 'tis enjoined by the () Canon to be admi- 
niſtred in Churches, and not in private Houſes, unleſs in Ca- 
ſes of Neceſſity; as where the Child is ſick. 

The learned Biſhop of Worceſter tells us, that, whilſt the an- 
cient Diſcipline was kept up, Baptiſm could not be adminiftred 
pony becauſe it was never celebrated but in the great Fe- 

ivals of the Year, that is, at Eaſter and Whitſuntide ; tho* not 
always on thoſe Days preciſely, but at any Time between thoſe 
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cwo Feaſts; but this muſt be underſtood of Perſons eonvertel 
to Chriſtianity by Preaching, and not of Infants: For ſuch, who 
came to be baptiz'd, were to be examin'd in the Face of the 
Church, and catechiſed all the forty Days of Lent ; but when 
whole Natioss were converted, and Infants were baptized, the 
moſt regular and ſolemn Method was to baptize them in 
Churches, | 
No as to the baptizing Infants, I agree there is no poſitive 
Rule for it in the Scripture; yet ſince Chriſt conform'd his Inſti, 
Tutions in ſome Meaſure agreeable to the Laws of the Jews, tis 
reaſonable to believe, that, where he gave no expreſs Command 
to the contrary, ſomething like their Diſpenſation ſhould con- 
tinue. 
But tho' there is no poſitive Rule, yet there may be probable 
Proofs, deduc'd from the Scripture, for Infant-Baptiſm: As for 
Inftance, our Saviour commanded his Diſciples to * go and 
diſciple all Nations, baptizing them in the Name of the Fa- 
ther, and of the Son, aud of the Holy Ghoſt, Now *tis plain 
from thoſe Words that the Diſcipling was by Baptiſm ; the ſame 
Word was us'd by Juſtin Martyr, who lived about 150 Y ears at- 
ter the Birth of our Saviour; who tells us in his Apology, that 
he could produce abundance of both Sexes, who have from their 
Childhood been diſcipled into Chrift ; and a + reverend Divine, 
who hath lately commented upon this Paſſage, is of Opinion, 
that a Perſon of Fuſtin's Learning and Curiotity muſt neceſſa- 
Tily know ſuch a plain Matter of Fact as Baptiſm was, both 
before and at the Time he liv'd, and that it muſt be of Infants 
before they were capable of learning the Chriſtian Doctrine by 
Inſtruction; for what eiſe could he mean by being diſci pled 
from their Childhood, eſpecially ſince in the ſame Page thoſe 
Children are oppos'd to Men, who had been converted and 
baptiz'd upon a due Conlideration of the Principles of the Chri- 
tian Religion, . | 
But to return: In all Ages Parents had a Natural Power 
and. Authority over their Children, therefore they are in- 
truſted by the Laws of Nations to look after their civil Rights; 
and *tis for this Reaſon that all Contracts, which they make in 
the Behalf of their Childten, being Infants, and which are for 
their Advantage, ſhall not be avoided by them when of full 
Age; and if they have ſuch a Right in temporal Affairs, tis 
highly reaſonable that they may dedicate their Infant-Child ren 
to God; and the rather, becauſe in the New Diſpenſation no- 
thing is ſaid againſt baptizing Infants, therefore it may ſeem 
realonable that both Diſpenſations ſhould agree in this, (vix.) 
_ as Infants were circumciſed formerly, ſo they may be bap- 
tired now, = a 
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The firſt Debate about this Matter was in the Beginning of 
the Reformation, for Anno 3. Ed. 6. ſeveral Germans came hi- 
ther, who held that Infants ought not to be baptiz'd, becauſe 
they were not capable of Inſtruction; and this Opinion ire 4 
grounded upon the firſt Inftitution of Baptiſm beforemention' 
which was, that the Diſciples ſhould preach and then baptize 
the People. ; by 2 * 

Theſe were call'd the Moderate Anabaptiſts; but there were 
more of that Sect, who denied all the Principles of the Chri- 
ſtian Religion; and theſe were Men of fierce and rebellious 
Tempers ; they had rebelled in Germany, and'rais'd that War 
which was call'd there the Ruſtick War ; they took Munſter, and' 
made Fohn of Leyden their King, whom they call'd the King of 
the New Jeruſalem. 7 | 

. Thoſe who firſt propagated this Sect were Mark Subner, who 

d both Wit and Learning; Nicholas Stork, who had neither; 
or he was an illiterate Perſon, but pretended to Inſpiration 3 
and Thomas Muntzer, who was a very bold and paſſionate Man: 

T hey deſpis'd the Authority of the Church of Rome, and held, 
that Princes had no Power but by Uſurpation, becauſe every 
Chriſtian, as ſuch, was ſubje& to Nobody; they got many Fol- 
lowers by a pretended Sanctity and rigid Morality ;-by quoting 
Scripture at random, which made filly People believe them to 
od — Men; and by dying with great Conſtancy for their 

pinions. 15 . 

And the better to unite themſelves, they re- ba ptizd thoſe 
of their Party, and declar'd the Baptiſm of Infants to be void: 
for which Reaſon they were call'd Anabaptiſts. 3 

They agreed with Luther, that Chriftianity ought to be re- 
form'd according to the Word of God; and tho he diſagreed 
with them in their ſeditious Conduct and Behaviour, yet their 
Miſcarriages were imputed to him, which rais'd ſuch a Scandal 
on the Reformation, that it put ſome Stop to its Progreſs. 

This made Luther and Melanctbon write with great Zeal 
againſt them and their Opinion; Zuinglius confuted them in a 
Publick Diſputation at Zurich, and Oecolampadias did the like 
at Bazil; but they were not to be reclaim'd by Arguments, nor 
ſcarce by thoſe Capital Puniſhments which were inflicted on 
ſome of the Ringleaders. | 

Soon after they landed in England, a Commiſſion was directed 
to Archbiſhop Cranmer, and others, to enquire into their Con- 
verſation, and to endeayour either to reclaim, or to excom- 
municate and commit them. X 

Amongſt theſe Joan Bocher, commonly call'd Joan of Kent, 
was one, who held that Chriſt was not incarnate of the Virgin, 
__ uſe her Fleſh was ſinful, and-therefore he could not partake 
Ot it. | 

The Archbiſhop, and the reſt of the Commiſſioners, could 
not prevail with ker to renounce this Error; therefore ſhe was 

N adjudg'd- 
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adjudg'd an Heretick, and deliver'd over to the ſecular Power 
for Puniſhment. - | | 

The King fign'd a Warrant for her Execution by Burning; 
but with Tears in his Eyes, telling the Archbiſhop (who per- 
\ ſuaded him to it) that, if he did wrong, he muſt anſwer it to 

God ; the Woman was burnt, and no Part of that Archbiſhoy's 
Life expos'd him more than this did. 

But to return from this Digreſſion; There is now a Form of 
Baptiſm enjoined by the Law, which muſt be obſerv'd, and the 
Miniſter cannot refuſe, or delay to baptize a Child according 
to that Form; being brought to the Church, either on a 
() Sunday or Holy-day; if he doth, the Biſhop may ſuſpend 
him for three Months. 

But if the * Child is in danger of Death, and the Minifter 
refuſeth to go to the Houſe, being defir'd, and the Child dieth 
unbaptiz'd, he ſhall be ſuſpended in like manner, and ſhall not 
be reſtor'd till he hath acknowledg'd his Fault before the Bi- 
ſhop, and promis'd to do ſo no more; but where there is a Cu- 
Tate this Puniſhment ſhall not extend to the Parſon. 

Nou ſince Baptiſm is made a neceſſary Means to Salvation, a 
Suſpenſion for three Months ſeems to be à very ſlender Puniſh- 
ment for a Minifter, where a Child dies unba ptiz d thro' his 
Negligence or Omiſſion. | 

By the (4) Canon, a Parent is not to be admitted Godfather 
to his Child, nor any other Perſon, before he hath receiv'd the 

Sacrament ; We have not many Inftances of Proſecutions, either 
for Negletts of this Nature, or for baptizing in any other Form 
than what is enjoined by Law ; ſome we have, As for Inftance, 

A Man was convicted for baptizing a Child in another Form, 
and was indicted a ſecond Time for the like Offence, and had 
222 to ſuffer Impriſonment for a Year, and to be, 1pſo 

acto, depriv'd of all his ſpiritual Promotion; and upon a Writ 
of Error brought, this (6) Judgment was reverſed, becauſe 
the firſt Conviction was not ſet forth in the Indictment. 

And as Minifters have been proſecuted for baptizing in a dif- 
ferent Form than what is requir'd by Law, ſo they have proſe- 
cuted their Pariſhioners for a Fee due to them upon baptizing 
in the regular Way ; but I cannot find that there is any thing 
due for it, by Virtue of any Cuſtom or otherwiſe ; and there- 
fore when the Curate of (e) Bridlington in Yorkſhire libelled 
againft his Pariſhioner for a Shilling, as due to him for bapti- 
zing his Child, a Prohibition was granted. 

By the ancient Canons it was Symony to take any thing for 
Sacraments, becauſe they ought to be adminiftred freely z but 
the Canoniſts themſelves taught the Clergy to evade their own 
Laws; for they told them, that though they ought not to take 
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any thing for Baptiſm, yet they might ſell the Water to the Pa- 
rents before it was conſecrated. *, 3 

This is one of the worſt of their Evaſions, for Water is an 
Element free and in common to all Mankind for their neceſſa- 
-y Uſe and Conveniency. — 9 
155 that a Miniſter ks not in any caſe to be paid for Bap- 
tiſm, tis his Duty to baptize in the Church; but if the Child is 
in danger of Death, he is obliged to go to the Houſe, Oc. but 
if he Baptiſes in a private Houſe where the Child is likely to 
live, and he is paid for bis Journey thither, *tis as bad as be- 
ing paid for the Water, becauſe tis contrary to his Duty to ad- 
miniſter Baptiſm in ſuch Caſes, 

Baſtardy. 

A Us Es concerning Marriage were at firſt tried in the 
Temporal Courts; but afterwards, by the Conceſſion, of 
Princes, ſuch Cauſes were determined in the Spiritual Courts: 
And for that reaſon it was thought neceſſary, that the Viola- 


tion of — ſhould be determined there; and as to this 
Matter they diftinguiſh between 


GENERAL 
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Where a Sute is commenced in a Temporal Court for an In- 
heritance, and the Defendant pleads in Diſability, that the 
Plaintiff is a Baſtard, this muſt be tried in the Spiritual Court, 
and this is called General Baſtardy; for the Iſſue muſt be join- 
ed upon it, and tranſmitted by. the Queen's Writ to the Bi- 
Mop, who is to Try it in his Conſiſtory Court, not according 
to the Canons, but purſuant to the Rules of the Common Law; 
for theſe Laws differ in this matter, viz. by the Canons he is 
no Baftard who is born before Marriage, if the Parents after- 
wards Intermarry; but 'tis otherwiſe by the Common Law, 
for ſuch a Child is a Baſtard. 

When the Matter is tried by the Biſhop, he is to certify it 
under his Seal to the Queen's Juſtices z which Certificate is 
—— to them, for they are to give Judgment as tis found 
there. | 

But where the principal Matter of the (a) Sute is concern- 
ing Baſtardy it ſelf ; as if an Action of Slander is brought for 
calling the Plaintiff Baſtard, and the Defendant juſtifies that 
he is a Baſtard, it ſhall be tried by the Country ; and that is 

called Special Baſtardy. ' | | | | 

As for the Derivation of the Word, we have it from the Ger- 
mans, who more properly write it Baſtart ; for Bas ſignifies in 
that, and other Languages, (mean) and (Start) in the Saxon 


(a) Hob. 179. | Tongue, 
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Tongue, ſignifies riſen; ſo that the Words import, meanly ri. 
ſen, or baſe born. | 5 

But it was not always a Name of Reproach, for it was for- 
merly a Term of Honour in ſome Places; and the learned (b) 
Gloſſog rapher tells us, That in ſome Northern Countries they ad: 
mitted Baſtards into Succeſſion; and that might be the reaſon 
why our firſt King William took u pon him that Name, for he he. 
gan his Letter to Alan, Earl of Breteigne, in this manner: Egg 
Villielmus cognomento Baſtardus. 25S 

In our Law he is thus defined, (viʒ.) one who is born ex illiciio 
concubitu; as for inftance, if a Man hath (c) Ifſue by a Woman, 
tho” he afterwards marry her; ſo if he hath Iſſue by a ſecond 
Wife, when the firſt is living; or if he hath Iſſue upon Marri- 
age, within the prohibited Degrees, but not till a Divorce, for 
the Marriage is not void, but voidable. 3 

Both by the Civil and Canon Law, a Child born before Mar. 
riage might inherit, if the Marriage followed; and this was at- 
tempted, (d) Anno 20 H. 3. to be made the Law of England; the 
Biſhops all concurred, becauſe it was the (e) Law of the Church, 
but the Temporal Lords would not admit it; for *tis againſt a 
Rule in Law, (viz.) Qui ex damnato 'oitu naſcuntur inter liberot 
non computantur ; Which is true as to the Inheritance, but *tis 
not ſo as to making à Marriage good, where it was between 2 
Man and his own Siſter*s Baſtard. ' | | 

The Text in (f) Leviticus is, (viz.) None ſhall approach to any 
that is near a Kin: Now tho? the Siſter was not married, yet 
no Man will ſay that her Daughter is not as near of Blood to her 
Uncle as if her Mother had been married. (g) Mr. Selden tells 
us the Fews themſelves underſtood it ſo, and both the Canonifts 
and Civilians interpret it in the ſame Senſe. | 
_ *Tis generally held, that pater eſt quem nuptiæ demonſtrant ; 
and therefore in our Law, thoſe, who are begotten before, and 
born after, Marriage, are not () Baſtards, unleſs tis apparent 
that they cannot be the Iſſue of that Marriage, as if the Huſ- 
band is beyond Sea for two Years before the Birth; or if he is 
but 14 Years of Age, or under; or it he is ſick in Bed at the 
Time of the Marriage, and ſo continues, and the Wife is deli- 
vered in a quarter of a Year afterwards. 

By if, by any Poſſibility, it may be the Child of the Hu 
band, then, tho' born after Marriage, the Child, by our Law, 
is called Mulzer ; | 

As if the Wife live in Adultery, and hath Iſſue by andther 
Man; yet if, by Poſſibility, the Husband had acceſs to her, it 
ſhall be preſumed his Child. 


— 


(b) Spelm. in verbo. (c) 1 Rol. Abr. 357. (4) H. 3. cap. 9: 
(e) 2 Inſt. 97. () Cap. 18. ver. 6. (g) 1 Rol. 359. () De 
Jure Natur. Oc. Fol. 591. 
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So if the Child is born but three Days after the Marriage, 
tis Legitimate, e. 3 
By che Civil Law there are Five ſorts of Baftards, 2 

1. Thoſe who are born in Fornication, between ſingle Pers 
ſons, without any ſubſequent Marriage; and thoſe are called 
Filii Naturales. 1 2 T 4 2278. 20 : 

Mr. Cambden, in the Life of Queen Elizabeth; tells us; That 
the People made ſeveral Jefts on theſe Words being in the Sta- 
tute which prohibited any Perſon; during her Life, to aſſert 
who is, or ſhould be her Heir or Suceeſſor, (except her Natural 
Jſue 5) which Words he tells us were put in that Act, by the 
Power of the Earl of Leiceſter, that he might impoſe a Baſtard 
of his own upon the Engliſb, inftead of the Queen's Natural Iſſues 

2. _ thoſe are Baftards, whoſe Fathers never intend- 
ed to keep the Women as Concubines, but to leave them for 
others; and therefore the Father cannot be known but by Con- 
feſſion of the Mother. To 4 | 

3. Manſer; and that is a Baſtard born of a common Strumpet. 

4. Nothus ; he who is begotten of a married Woman, and who 
is called Nothus, becauſe the Marriage ſhews who he is, 

5- Thoſe who are begotten between Perſons prohibited to 
marry, either by reaſon of Conſanguinity or Arhnity. 

But the common Lawyers only take Notice of three of thoſe 
Baftards, which they comprehend by theſe Verſes, 


Manſeribus Scortum, Notho Machus dedit ortum, 
Ut ſeges @ ſpice fic Spurius eſt ab Amica, 8 
By the Canon Law a Baſtard is prohibited from taking Or- 
ders, and is made incapable of any Eccleſiaſtical Benefice, for 
the Reaſons following: | 20 os 
1. Becauſe the Dignity of the Sacraments ought not to be 
committed to infamous Perſons, 1 
2. Becauſe Children inherit the Vices of their Parents 3 
therefore Baſtards are to have no Spiritual Promotion in De- 
teſtation of their Parents Crimes. ES 
But the Pope uſually diſpenſed with theſe Canons; yet when 
one Morgan, the Natural Son of H. 2. begotten by him, on the 
Wife of Sir Ralph Blewert, was elected Biſhop of Durbam, the 
Pope would not ont him a Diſpenſation, unlefs he would ac- 
knowlege himſelf to be the Son of Blewert ; which he ar x | 
and by conſequence had not the Biſhoprick; for being a Baftar 
he was incapable of it without a Diſpenfation. ; 
By the Civil Law he is made incapable of all Teftamentary 
Benefit, either from Father or Mother; bat by a Canon Law he 
may take, by a Deviſe, any reaſonable Competency vor his 
Maintenance, | - | 
But both by the Common Law and Statute, he is allowed a 
Maintepance ; for by the one, any Man is 3 to give 
his Baſtard Lands or Tenememte his Will ; and the "ay 
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Tongue, ſignifies riſen; ſo that the Words import, meanly N. 
ſen, or baſe born, 2 | LY 
But it was not always a Name of Reproach, for it was for- 
merly a Term of Honour in ſome Places; and the learned (b) 
Gloſſograpber tells us, That in ſome Northern Countries they ad. 
mitted Baſtards into Succeſſion ; and that might be the reaſon 
why our firſt King Villiam took upon him that Name, for he be. 
gat his Letter to Alan; Earl of Breteigne, in this manner: Egg 

illielmus cognomento Baſtardus. | AL 

In our Law he is thus defined, (viz. one who is born ex i¹ 
concubitu; as for inſtance, if a Man hath (c) Iſſue by a Woman, 
tho' he afterwards marry her; - ſo if he hath Iſſue by a ſecond 
Wife, when the firſt is living; or if he hath Iſſue upon Marri- 
age, within the prohibited Degrees, but not till a Divorce, for 
the Marriage is not void, but voidable. 122 n 

Both by the Civil and Canon Law, a Child borr before Mar- 
riage might inherit, if the Marriage followed; and this was at- 
tempted, (d) Anno 20 H. 3. to be made the Law of England; the 
Biſhops all concurred, becauſe it was the (e) Law of the Church, 
but the Temporal Lords would not admit it; for *tis againft a 
Rule in Law, (viz.) Qui ex damnato 'oitu naſcuntur inter liberos 
non computantur; Which is true as to the Inheritance, but tis 
not ſo as to making à Marriage good, where it was between a 
Man and his ow Siſter's Baſtard. *'' 


The Text in (F) Leviticus is, (viz.) None ſhall approeth 1 any | 


that. is near a Kin: Now tho? the Siſter was not married,” yet 
no Man will ſay that her Daughter is not as near of Blood to her 
Uncle as if her Mother had been married. (g) Mr. Seiden tells 
ps the Jem themſelves underſtood it ſo, and both the Canoniſt 
and Civilians interpret it in the ſame Senſe. . 
Tis generally held, that pater eſt quem nuptiæ de monſtrant; 
and therefore in our Law, thoſe, who are begotten before, and 
born after, Marriage, are not () Baftards, unleſs tis apparent 
that they cannot be the Iſſue of that Marriage, as if the Huſ- 
band is beyond Sea for two Years before the Birth; or if he is 
but 14 Years of Age, or under; or if he is ſick in Bed at the 
Time of the Marriage, and ſo continues, and the Wife is deli 
vered in a quarter of a Year afterwards. 

But if, by any Poſſibility, it may be the Child of the Huſ: 
band, then, tho' born after Marriage, the Child, by our Law, 
is called Mulzer ; by Se 

As if the Wife live in Adultery, and hath Iſſue by anvther 
Man; yet if, by Poſſibility, the Husband had acceſs to her, it 


ſhall be preſumed his Child. 


——— —— — 


(b) Spelm. in verbo. (c) 1 Rol. Abr. 37. (4) H. 3. cap. 9. 
(e) 2 Inſt. 97. (f) Cap. 18. ver. 6. (g) 1 Rol. 359. () De 
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Votet: 8t 
Fo if the Child is born but three Days after the Ma 6. 
tis Legitim ate. | nM? | 
By the Civil Law there are Five ſorts of Baſtards, © 
1. Thoſe who are born in Fornication, between fingle Pers 
ſons, without any ſubſequent Marriage; and thoſe are called 
Filis Naturales. ee e 
Mr. Cambden, in the Life of Queen Elizabeth; tells us; That 
the People made ſeveral Jefts on theſe Words being in the Sta- 
tute which prohibited any Perſon; during her Life; to aſſert 
who is, or ſhould be her Heir or Suceeſſor, (except her Natural 
Iſue;) which Words he tells us were put in that Act, by the 
Power of the Earl of Leicefter, that he might impoſe a Baſtard 
of his own upon the Engl:ſb, inſtead of the —— Natural Iſſues 
2. Spurii; thoſe are Baftards, whoſe Fathers never intend- 
ed to keep the Women as Concubines, but to leave them for 
others; and therefore the Father cannot be known but by Con- 
feſſion of the Mother. | n . 
3. Manſer; and that is a Baſtard born of a common Strumpet. 
4. Nothus ; he who is begotten of a married Woman, and who 
is called Nothus, becauſe the Marriage ſhews who he is, 
5- Thoſe who are begotten between Perſons prohibited to 
marry, either by reaſon of Conſanguinity or Arhnity. © © 
But the common Lawyers only take Notice of three of tho 
Baſtards, which they comprehend by theſe Verſes 


| eribus Scortum, Not ho Machus dedit ortum, | 
Ut ſeges à ſpice fic Spurius eft ab Amica, * 


By the Canon Law a Baſtard is prohibited from taking Or- 
ders; and is made incapable of any Eccleſiaftical Benefice, for 
the Reaſons following . Of 

1. Becauſe the Dignity of the Sacraments onght not to be 
committed to infamous Perſons. 1 

2. Becauſe Children inherit the Vices of their Parents; 
therefore Baſtards are to have no Spiritual Promotion in De- 
teſtation of their Parents Crimes. | 8 E 
But the Pope uſually any page 1 with theſe Canons; yet when 
one Morgan, the Natural Son of H. 2. begotten by him, on the 
Wife of Sir Ralph Blewert, was elected Biſhop of Durbam, the 
Pope would not grant him a Diſpenſation, unlefs he would ac- 
knowlege himſelf to be the Son of Bliewen; which he refuſe 
and by eonſequence had not the Biſhoprick; for being a Baſtar 
he was incapable of it without a Diſpenfation, 

By the Civil Law he is made incapable of all Teftamentary 
Benefit, either from Father or Mother; but by a Canon Law he 
may take, by a Deviſe, any reaſonable Competency for his 
Maintenance. 8 

But both by the Common Law and Statute, he is allowed 4 
Maintepance ; for by the one, any Man is 1 to give 
his Baſtard Lands or 1 ͤ his Will; and the _ 
. | A 
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y the Parents; and yet he is of no Conſideration in the Com- 
mon Law, for he is not accounted of. the Blood, ſo as to raiſe 
Uſe; and therefore Natural (k ) Affection is not a ſufficient 
Contideration in ſuch a Cafe. r . 

He is not comprehended by the Name of Children in the Sta- 
tute of Wills; he can have no Heir but of his very Body, and if he 
died without ſuch Heir his Lands ſhall eſcheat; and yet in ſome 
Caſes a Baſtard may gain the Right of Inheritance againſt a 
Ruful Son; as if a Man, who is ſeized in Fee, hath an eldeſt 
Son, who is a Baftard, and the youngeſt legitimate, by one and 
the ſame Woman; then the Father dies, and the Baſtard enters 
and hath Iſſue, and dieth without being diſturbed in his Life 
time by him who was legitimate, he can never afterwards reco- 
ver the Land, nor any collateral Heir, in caſe there had been no 
ſuch Son, becauſe the Rule is, (J) Quod non eft juſtum aliquem 

_—_— facere Baſtardum, qui toto 3empore vita pro legitim 
tbebatur. | | 

But there are ſeveral Acts by which the legitimate Son may 

interrupt the Poſſeſſion of the Baſtard, as if he enter, or tale 

any manner of Profits, by putting in his Cattle into the Ground, 

or otherwiſe, tho* no expreſs Words of Entry are uſed. | | 
I ſhall conclude this Title with ſome few Obſervations; . 
1. Concerning the uſual Time of the Birth of a Child. 

2. Concerning Suppoſitious Births. 

And, Firft, As to the Time of the Birth of a Child, tis uſu- 
ally Nine Months and Ten Days after the Conception, accounting 
30 days to the Month; but tis Natural if born at any Time 
within 10 Months, or 40 Weeks; yet by Accidents, the Birth 
may be occaſioned ſooner or later, as where à Child was born 
$ days after the 40 Weeks, it was held legitimate; but in this 
Caſe there were theſe Circumſtances, vx, the Husband way 
ſick but one day before he died, and the Wife was expoſed to 
Cold and hard Uſage, by her Father-in-Law, and this occaſion- 
ed her Travel for ſix Weeks; but as ſoon as ſhe was taken into a 
(] Houſe, and was ſupplied with Neceffaries, ſhe was deliver- 
ed in 24 Hours. r 6 

The Civil Law agrees with ours in this Matter; for if a Wo- 
man is delivered in the beginning of the 11th Month, tis held 
to be legitimate, but if born at the end of it, tis otherwiſe: 
And we have an Account of a Widow at Paris, that was deliver. 
ed of a Child 14 Months after the Death of her Husband and 
becauſe of the Reputation of the Woman, the Child was held 
legitimate, tho? it ſeems to be not only againſt Law, but againſt 
the Order of Nature. 170 n | 


— 


(z) 18 Eliz. cap. 374. () Dyer 374. % s Rep. 101. 
1 Inſt. 284. (m) 1 Rol. Abr. 356. 2 Cro. 541+ 1 
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$:conidly, As for Suppoſitious Births, both the Laws of Eg 
land, and the Civil Law, provide againſt this. P | 
The Author of Feta, who lived in the Reign of Ed. 2. hath 

2 whole Chapter, de partu ae, where he tells us what Re. 
medy the right Heir had in ſuch Caſe, vi. that a Writ was di- 
rected to the Sheriff, to cauſe the Woman who pretended her 
ſelf with Child, forthwith to appear in the County-Court, thers 
to be ſearched, per diſcretas & legales mulieres; and if it was 
doubtful to them, whether ſhe was with Child or not, then the 
Sheriff might commit her to ſome Caſtle, there to continue; 
and that no Woman with Child come near her, Quouſque, de 


partu ſuo conſtare poſſit. 
Tals Writ was uſed above 60 Years before Heta wrote, vi. 


Anno / H. 3. when the Widow of William Conſtable of Manton - 


in Norfolk was found guilty of this Cheat. 
And in all Probability, it was of uſe in the Saxon Times; for 
the Form of the Writ is to command the Sheriff to ſummon the 
Woman to appear, in pleno Comitatu tuo; as tis generally 
known, that all Buſineſs of the Law was then tranſacted in that 
Court where the Biſhop ſate with the Civil Magiſtrate. \ 
But afterwards, when the Courts of Weſtminſter came to be 
eſtabliſhed, then was the Writ de ventre inſpiciendo framed 
by which the Sheriff was commanded, that in the Preſence of 
12 Knights, and fo many Women, Tra&ari faciat per ubera && 
ventrem, whether the Woman was with Child or not; and if 
with Child, then about what Time it would be born, and that 
he certify the ſame to the Juſtices of Aſſize, or at Weſtminſter, 
—4 his Seal, and under the Seals of two of the Men then pre- 
ent. | | 
We have two Inftances of this (=) Writ in our Books, one of 
a Widow, the other of a Woman who married within 4 Week af · 
ter the Death of her Husband; the Writs in both Cafes were 
iſſued out of Chancety, directed to the Sheriff of London, Who 
certified that both were with Child; and thereupon two other 
Writs iſſued out of the Common-Pleas, directed to the Sheriff, 
to keep them ſafe in his Cuſtody, and to be viewed every day 
by certain Women named in thoſe Writs; ſo that ſome of them 
might be preſent at her Delivery, which was done in the Caſe 
of the Widow, but not in the Caſe of the married Woman; be- 
cauſe ſhe was to Cohabit with her Husband, and therefore the 
Court took his Recognizance, that ſh: ſhould not be removed 
from his Houſe, but be viewed every day by two Women and 
that thoſe, or more, ſhould be preſent at her Delivery: | 
The Civil Law is as careful in this Matter; for the Woman, 
who ſuppoſes her ſelf to be with Child, muſt intimate it twice 


100 Cro. Eliz. 566, 2 Cro. 686. Winch 71, Co, Lit. 8. Reg. 


ny 


84 . *enelice. 
in every Month to thoſe who are neareſt concerned, that they 
may ſend five Women to inſpe& her; and ſhe muſt do the like 
for the ſpace of a Month, before ſhe expects to be delivered, 
that they may ſend ſome Perſon'to be there at that Time. 
The Judge may appoint in what Houſe ſhe ſhall dwell; and 
the Room wherein ſhe lies muſt be ſearched, and if there is more 
than one Door, it muſt be nailed up; and that three Men, 
and as many Women, be ſet to watch her as often a3 the comes 
into the Chamber, who are alſo to ſearch all Perfons who come 
into the Houſe and Chamber. | | 
When ſhe is in Labour, five Women fent by the Party next 
concerned muſt be Witneſſes to the Birth, of which they muſt 
have Notice before-hand; and there muſt be no more in the 
Chamber, at that Time, but ten Women, two Midwives, and 
ſix Servants, of which none muſt be with Child, and therefore 
may be ſearched before they go in: There muſt be three Lights 
in the Room; the Child, when born, muſt be ſhewed to thoſe 
ho are concerned; the Judge muſt appoint who ſhall keep it, 
unleſs the Father hath otherwiſe appointed; and it muft be 
ſhewed twice in a Month, till *tis three Months old; and after- 
wards, once in a Month, till *tis fix Months old, and once in 
two Months till *tis a Year old ; and from thence, once in fix 
Months, till it can ſpeak; and if any Thing is done, or not 
ſuffered to be done, contrary to the Premiſes, then, upon Proof 
thereof, the Child is not to be admitted to the Poſſeſſion of the 


Eſtate. 
Benefice. 


| HIS is a feudal Term, and, according to the general Ac- 
| ceptation of the Word, all Church-Preferments, except 
Biſhopricks, are comprehended by it; that is, all Parochial 
Preferments, ſuch as Rectories and Vicariges z and likewiſe al 
Dignities, ſuch as Archdeacomries, Deanries and Prebends, 
The Firſt of theſe, viz. Refories and Vicariges, are Benefices 
with Cure of Souls, becauſe the Perſons came in by Th Inſtitu- 
tion and Induction, but not the other; and yet my (p) Lord Cote 
tells us, that they had been Benefices with Cure, &c. within the 
meaning of the Act againſt Pluraſities, had it not been for a 
Proviſo in the Act it ſelf, to exempt them; and ſo had Cha- 
cellors,, Chanters, Treaſurers, in any Cathedral or Collegiate 
Church, and a Parſonage that hath a Vicar endowed, and 2 
_— perpetually appropriate, all which are exempted in 
that Act. .; 
But ſome are of Opinion, that Archdeaconries, Deanries, and 
| Prebends, had not been Benefices with Cure of Souls, within the 
meaning of that Act, if they had not been exempred ; for there 


| (0) Sid. 426, (e) 21 H. 8. cap. 13. 3 Inft, 71. 25 | 
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; _ - Biſhops. _ 85 
*. #6 ſuch Clauſe of Exemption in the Statute, 13 EIN. cap. 12. 
concerning reading the Articles of Religion; and yet i an 
Archdeacon, Dean, or Prebend, do not read them within the 
Time limited by Law, their Promotions are not void; and the 
reaſon is, becauſe theſe are not Benefices with Cure: And tis for 
this reaſon that the Canoniſts call ſuch Prefermeyts Simple Be- 
xefices, becauſe thoſe who enjoy them have no Cure, &ce. 
As to Parochial Benefices with Cure, the Canon Law defines 
them to be a diſtin Portion of Eccleſiaſtical Rights, ſet a-part 
from any Temporal Intereft, and joined to the Spiritual Fun- 
ction; and to theſe no Juriſdiftion is annexed; But tis other- 
wiſe as to Archdeacons and. Deans, for they have a Juriſdiction 
— they formerly took the Confeſſian of the Chapter, a 
Yall them. N | g : 
Tis eſſential to theſe Parochial Benefices, that they ſhoulg 
be beſtowed freely, reſerving nothing to the Patron 
That it be gieen freely, as a Proviſion for the Clerk, who is 
only an uſu fruttuary, and hath no Inheritance in it: 
That it muſt always have ſomething of Spirituality annexed 
toitz for where tis given to a Layman, tis not properly'a Be- 
ez a | | 
That in its own Nature it ſhould be perpetual, that-is, for 
ever annexed to the Church, and that all manner of Contractz 
concerning it are to be void. 25 


Births. 


Y the Statute, 66 7 V. cap. 3. all Minifters are to keep 
B Regiſters of the Birth of Perſons born or baptized in their 

ariſhes; which Regiſters the Collectors of the Taxes may 
view at ſeaſonable Times; the Clergy man offending againſt the 
Law forfeits 1001, . ; 

And by the Statute, 7 & $1, cap, 35. made the very next 
Year, every Incumbent or Curate muſt Regiſter the Births of 
Perſons born in their Pariſhes, and not baptized in the Church, 
for which he is to take Sixpence to enter it; and if he negleds, 
he forfeits 40 s. but then the Parents of ſuch Child muſt giye 
the Miniſter notige of the Birth, or they forfeit 405, 


e Biſops. 
T HAT Form of Government in the Church, which is nor 
eftabliſhed here, hath heen preſerved in ſome of the Ea, 
ſtern and Weſtern Churches, in a continued Succeſſion of Bi- 
ſhops, from the Apoſtles to this preſent Time, and was ordained 
by our Saviour himſelf to be a rpetual and unalterable Inſti; 
tution to be obſerved in the Chriſtian Church; for he gave 
bis Apoſtles Commiſſion to plant Churches, which they did, and 
appointed Biſhops to cn” th And this might 1 
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have been proved by the Records of thoſe very Churches which 
were Foun led by them; as that of Antioch, Jeruſalem, Rome, 
and Smyrna; for tis more than probable, that thoſe very Re. 
cords were extant in Tertullian's Time; otherwiſe, how could 
he, and many other ancient Writers, aſſert, That Clemens, who 


Vas the third Biſhop of Rome from St. Peter, was ordained by 


that very Apoſtle ? And that Polycarp was placed over Smyrng 
by St. Jobn himſelf? - | * 
If this had not been certainly true, and eaſy to be proved 
at that Time, but invented by him, how came he to challenge 
all the Hereticks of that Age to ſhew the like Original of any of 
their Churches ? Which they could never doz and yet they 
wanted neither Skill or Malice to detect him if it had been falſe, 

St. Chryſoſtom, Epiphanius, and many others of the Fathers, tel} 
us, that St. Paul ordained Timothy Biſhop of Epheſus, and Titus 
Biſhop of Crete, who were ſuperior to Presbyters, both in Order 
and juriſdiction. | wt 

This appeared by (q) Ignatius, who was Biſhop of Antioch, and 
died within 10 Years after the Apoſtle St. Jobn; for he writes in 
ſeveral of his Epiftles, concerning Bzſbops, Presbyters, and:Dea- 
cons, as diſtin Orders and Degrees of Men; and in ſuch plain 
and expreſs Terms, that thoſe who are Enemies to Epiſcopacy 
cannot find any means to evade it, but by affirming thoſe Epi- 
ſtles to be Spurious; and for no other reaſon but becauſe 


' would have them ſo. But a learned * Writer hath vindicated 


thoſe Epiftles to be Genuine beyond all Contradiction; and 
hath proved, in a very plain and obvious manner, that the moſt 
conſiderable Writers, who lived in the Second Century, did al. 
ways diſtinguiſh theſe Orders of aye n. 

I grant, that the word Presbyter is ſometimes applied to ſigni- 
fy a Biſhop ; but certainly, a Biſhop and a Presbyter were never 
the ſame in Order or Office; for Timothy was a Biſhop, and the 
Apoſtle hids him not rebuke an Elder, but intreat as a Father; 
Now there had been no occaſion of this Admonition, if Tino- 
thy had not been Superior to an Elder, and had juriſdiction over 
him: And we never read, that Presbyters rebuked Biſbops, which 
ſhews they were always eſteemed an Inferior Order of Men; ſo 


that when the Word was promiſcuouſly uſed to ſignify a Biſbop 


as well as an Elder, it was in thoſe Times when the Bzſbops were 


- diſtinguiſhed from them by a Superior Title; as when they 
were called Apoſtles, or Succeſſors of the Apoſtles, Chief Prieſts, 


and Princes of the Clergy z and that was not till the Third Cen- 
tuty, when the Heretick Aerius firft broached this Community 
of Names, | | 75 | 108. 
But Epipbanius, who lived in the ſame Age, and who had his 
Education amongſt the Ægyptian Monks, bad Learning enough 


(4) Epiſt. ad'Smyr. No. 8. 12, * Vind, Epiſt, Ignatij pt 
Pearſon, cap. 13. Fol. 155. | Pad 
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baffle that new Ons: ion; infomuch that it was not revi! 
et the latter end of the Fourth Century; and — 
were ſuch eager Diſputes about it, that the Fathers could not 
agree amongſt themſelves. i eee ee 

'Tis true, St. Jerome, who was bred up at Rome, but miſ- 
ſing the Popedom, grew angry with the Order of Bzſbops ; and 
being a Man of a ſowre Temper, would haye the Second Or- 
der of Priefthood be called Brſbops as well as Presbyters, and in 
ſome of his Writings he makes them Inferiour to Pre _ 
for he tells us, that at firft the Churches were governed by 
Community of Presbyters; and for a long Time, tin Diviſions 
ha ppened in the Church of Corinth, when every Presbyter claim- 
ed thoſe he had baptized to be of his own Flock: And he tells 
us, that to prevent theſe Diviſions, there was a Decree ifſued 
forth, that one ſhould be choſen out of the Number to preſide 
over the Church. | | n 
Nou, certainly, this was a very remarkable Decree (if eyer 
there was any ſuch;) and *tis therefore very ſtrange, that no 

7 Writer whatſoever ſhould take Notice of it, beſides St, 
rome. 5 | > 
Sometime afterwards, St. Joba Chryſoftom affirmed, that the 
words Biſhop and Presbyter were promiſcuouſly uſed to ignify 
the ſame Perſon; and yet he tells us, that in the Time of the 
Apoſtles they were diſtinct, both in Order and Office. ; 
"Theodoret, who was as accurate and learned a Writer as an 
of that Age, agrees with St, Jerome, and tells us, that thoſ 


whom we now call Biſhops, were then ſtiled Apoſtles. 


But now, admitting all this to be true, yet theſe minor Fa- 
thers, who ſo ann contended for the promiſcuous uſe of the 
words Pre sbyter and i ſbops, do all agree, that there was à Su- 
periority between a Biſbop and a meer Frerbyter; and this was 

n Point of Ordination, which they all allow to be an Act pecu- 
liar to the Fr | 

And the difference between their Offices and Degrees, doth 
not only conſiſt in the Power of Ordination, but in reconci- 
Jing Penitents, in conſecrating and viſiting Churches, in Ex- 
communication, c. which were neyer yet truſted in the Hands 
of mere Presbyters : And thoſe Offices which they might per- 
form in common with the Biſhop, as baptizing, adminiftrin 
Sacraments, were performed under different Powers; for 
_ did it by an abſolute Power, the other by a Power de- 
rived frem him, For when St. Cyprian lived, the Pregbyters did 
not preſume to baytize, unleſs in cafe of Neceſſity; nor to 
Conhrm after Baptiſm, without leave from the Biſhop : They 
never conſecrated the Elements of Bread and Wine, for that 

was always done by the Biſhop himſelf, and then the Deacon 
diſtributed it to the Communicants,.  * * 3 
"mp * the ſame Father tells us, that, 4 primordio Epiſco- 
beruf ſui, he would do thing without their Advice, but he 
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Kill preſided over them; ang fo did the probate Seniares, men; 
tioned by Tertullian: And tis very plain Tom St. Cyprian, who 
thoſe Preſiding Elders were, for (peaking. 0 the Unity of the 
Church, he tells us it ought to be d d by all but maxime 
per — ui in Eccleſia præſi deni. A 

'Tis a weak ObjcQion to affirm, that we have no Authority 


for Epiſcopacy in the New Teſtament ; for admitting there is 


none, it may be for this reaſon, becauſe there was 2 Hierar- 


chy in the Ne Diſpenſation, which was not deftroyed, 


but rather ratifhed by the coming of our Saviour: But tis cer- 
tain chat he ſpeaks nothing againſt it, which is a tacit Appro- 
bation, that it ſhould be continued in the Chriftian Church, 
and therefore it might not be neceſſary to mention it expreſly 
in the Goſpel, becauſe it was ſettled among the Fews; and if 
it had not been approved by our Saviour, tis reaſonable to 
imagine that he would have oppoſed ſuch an Eftabliſhment in 
his Church. 425 8 | , 
But the Goſpel it ſelf gives a clear and plain Diſtinction of 
the Degrees in the Evangelical Miniſtry ; for our Saviour be- 
ing willing to provide for the building of his Church, when he 
aſcended on High, he à ppointed (r) Apoſtles, Prophets, Evange. 
lifts, Teachers, and Preachers, for the petfecting the Saints, for the 
Tis true, in that elaborate Collection of Blondell, we are 
told, that about the latter end of the Second Century there 
was a Church formed without Biſhops, which was governed 
by Monks and Presbyters for ſeveral Ages; and this was in Sol- 


and; they were called Culdees : And this was before the com. 


ing of Palladius, who was the firſt Biſhop that conyerted tho 
Scots in Ireland, o 

But this muſt be an Invention of ſome Monk many Ages af- 
terwards, for there is no Writer mentions theſe Culdees fo 
above 500 Years after the Time of Palladius. 


\ © Theſe North Pis were converted from Heatheniſm (and not 


from the Hereſy of Pelagims, as ſome will have it) by Columba, 
a Scot, who. came from Jreland about the middle of the Fifth 
Century, and founded a Monaſtery in the Iſland of H, as 
Adamnauus tells us, who was his Succeſſor in that Monaftery, 
and wrote his Life. * | 


Tis true, he was no more than an Abbot; but we are told in . 


the Saxon Chronicle, that all the Biſhops of Scotland ought to 
be ſubject to him, which muſt be in Point of Juriſdiction, and 
not of Order, for Adamnanus himſelf acknowledges' the Epiſ- 
copal Order to be Superior; and (s) Biſhop Uſher tells us, out 
of the Annals of Ulſter, that there was a Biſhop always near 
this Monaſtery, and that the Monks ſent” one from thence 
when King 
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(e Epheſ. iv. 11,12. (5) Uſher de Prim. Fol. 701. And 
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ſwald became a Chriſtian z and this was to Cou - 
vert the Men of Northumberland, „ 
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And theſe were really Biſbops, and not l for they 
formed Churches, Ordained B:]bops and Prieſts; they had-a 

vriſdiction over the Inferior Clergy 3 they — — 
Menders, and commanded Obedience to their Cenſures. 
But certainly Blondell was miftaken in affirming, that there 
was a Church governed by Monks without Biſhops, for there 
were no Monks in that Age; beſides, Monkery was never in any 
Nation but where Government was by 3 the Mona- 
ſteries, where the Monks reſided, were the Schools and Univer- 
ſities, at that Time, where young Men were educated, and 
1 of Holy Orders, and from thence were elected to 
be Bi ſbops. a E 2 

This Story related by him is generally thought to be a whim- 
fical Invention of Jobn of Fordon, who lived in the Eleventh Cen- 
tury; for none of the old Scotch Writers mention Culdees any 
_ but at St. Andrew's, and not there till it was an Epiſcopal 


They were called in the old Scotch, Kildees; that is, Men of 
the Bell-Houlſe ; for they were the Dean and Chapter of the See, 
till, in a Conteft about the Election of a Biſhop, they loſt their 
Places, and were ſupplanted by the Canons Regular. | 

The ſame Author likewiſe tells us, That Palladins was the firſt 
who eftabliſhed Epiſcopacy in Scotland, and this was about the 
middle of the Fourth (4 — but he produces no Author to 
prove it, who lived near that Time, neither, indeed, could 
he; for it was a dark and ignorant Age, and the People had 
no Letters but what they had from the Greeks and Romans, and 
took little care to deliver to their Children in Writing what 
they had received by Tradition. And that may be the reaſon 
why we have no Account of any Britiſb Biſhops before the Coun- 
cil of Arles, which was aſſembled 72 the 1 Conſtamine, 
who was the Pupil of Pope Sylveſter, and the firſt Patron of 
Engliſh Prelacy. 5 | 

This was about the beginning of the Fourth Century, at 
which Time we read of three Engl:ſb Biſhops preſent at that 
Council, * the Biſhops of London, Tork, and Carleon 3 and 
from that Time they learn'd the Uſe of Synods, | 

The Emperor himſelf fayoured the Brit:ſb Biſhops ; and the 
People, by degrees, laid aſide that Reverence which they had 
for the Vruzids, and placed it wholly on the Biſhops, who were 
in ſo great Eſteem in that Age, that they called a National Sy- 
nod againſt the Pelagian Hereſy, without the Conſent of the 
King, whom they excommunicated, and then ſuppreſſed that 

ereſy. | s | 

The Saxon Reigns were full of Commotions and Troubles, 
which laſted 150 Years before St..Auſtin was ſent hither, who 
was called the Saxon foi z but the Briti ſb Biſho would not 

Y 


allow him to have any ſuriſdiction over them, for they ſent him 
the Abbot of Bangor, that they were 
e ( NY I I” 5 „ . ſubject 
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ſubjeſt to the Church of God, and to the Pope, and to ever 
godly Chriſtian, to which they were bound both in 1 t] 
arity ; and any other Obedience they would not acknowlege d 
to be due, even to the —_ himſelf. | ws 
' Theſe were the Principal Men in that Age, both for Wiſdow b 
and Learning, and therefore were always admitted to the Coun. Ml f 
cils of their Kings; their Preſence was a Sanctuary againſt a1 E 
Force and Violence; the Words which they ſpake were fine ju. re 
ramento irrefragabiles;, they aſſiſted the Judges in all {ad 
Cauſes : But they themſelves had the ſole juriſdiction of all cri. WM 
minal Matters amongſt the Clergy, their Tenants and Servants; ol 
and the Sentences pronounced hy them in ſuch Caſes were al. hi 
ways definitive. | | 
uch Deeds, which were acknowledged before them for alter. WM © 
ing the Property of Lands, were never to be diſputed ; they WM hi 
lad the ſole Cuftody of all the Weights and Meaſures thro' Ce 
_the Land, and it was ſufficient that they were in ſuch good th 
Hands, but they uſually committed them to ſome of their {Ml to 
Clerks. And 'tis from thence, that even at this Day, he who ot 
_ ſuch Weights and Meaſures, is called the Clerk of the Ml to 
arket, 1. | | 
But to return: We have not only an Account of ſome of our Ml if 
Britiſh N to be preſent at the Council at Arles, but that ¶ it 
in the firſt Nicene Council, which was held about 12 Years af- 
terwards, there was a Canon made, which mentions both Bi. 
Hops, Prieſts, and Deacons, and that the Bi ſpop had the ſole Power 
of Ordination and Juriſdiftion ; and the Coons made at that 
Council were received here as well as the Creed. | 
Sulpitius Severus likewiſe tells us, that ſeveral of our Biſho 
were preſent at the Council of Ariminum; and that their Bi- 
ſhopricks were ſo mean, that they lived there at the Charge 
of the Publick. © * 0%, | Fre" 
' Gildas, who lived ſoon after the Rowan Empire was ſub- 
verted, and about 100 Years after the Saxons came hither, 
writes, that they being Heathens killed the Governors of the 
Church; by which he muſt mean Biſhops, becauſe he takes No. 
tice, that thoſe Britains, who had eſcaped their Cruelties, had 
' Biſhops among them. dh | ack 
Bede, who lived about 100 Years afterwards, gives an Ac: 
count, that Pope Gregory, who ſent his Miſſionaries hither, 
committed the Care of Britain to St. Auſtin the Monk, who, 
when he came, treated with thoſe Biſhops about the Supremz- 


ey; and the Reſult was, That they would not ha ve him he their WF © 
Arcbbiſbop, ; 3 e | 

hat has been ſaid, it appears that there were Biſhops ! 

very early both in Scotland and here; That the.Culdees were un ä 
Nenwin, uo 0 

| ; 

* 


is true, Giraldus Cambrenſis liy'd about 100 Years before 
thoſe Culdees were ſupplanted by the Canons Regular; but he 
did not well underſtand their 8 and therefore he found 
out a Latin Derivation for the Word, and call'd them Coladei 
but we have no Author who aſſerts that they goyern'd the Af- 
fairs of the Church, or that they were Monks, except Hector 
Boethius, who has form'd a Hiſtory out of the Inventions of Ve- 
remond, Archdeacon of St. Andrew's, and the Monk of Fordon. 
But as to us here in England; we have a full and plain Ac- 
count from our Eccleſiaſtical] Hiftories, that the firſt Converſion 
of this Nation to Chriſtianity was by Biſhops, who were ſent 
hither from ſeveral Parts to convert the Saxons, a 
Thus St. Auguſtine was made a Biſhop by Eleutberiu Archbi- 
ſhop of Arles, by the A 1 of Fope Gregom, who gave 
him Power over all the Britiſb Biſhops; and he ſettled his See at 
Camerbury, by the Leave of Eibelbert, in the Year 597, who was 
the King of Kent, and under him the Kingdom was brought 
to Chriſtianity after this Manner: St. Auguſtine, with ſome 
other Monks, coming hither, the Queen diſpos'd the King 
to hear them; but the Conference was to be in the open Field, 
according to an ancient Superſtition amongſt the People, that 
if thoſe Miſſionaries had us d any Enchantment to deceive him, 
it might vaniſh and loſe its Force in the open Air. 
The King was ſatisfied with their Diſcourſes and eſpecia 
vith the glorious Promiſes of Eternal Life, of which he could. 
not ſee any Manner of Certainty from their Sermons, and 
therefore did not think it expedient to forſake what he had 
learn'd from his Anceftors, and to take up with Uncertainties; 
however, permitting them to Preach he was at laſt Converted 3 
and, according to his Example, this Nation embrac'd the Chri- 
ſtian Religion; and the Converſion of the People was comple- 
ted by the Tenderneſs and Moderation of the King, who us'd 
no Force to compel Men to renounce their Superſtitions. 
About Seven Years afterwards the Kingdom of Eſſex was 
Converted by Aſe lit, Biſhop of London; and 22 Years after- 
wards Northumberland was likewife Converted by Paulin, firſt 
Archbiſhop of ork, | 1 
Within the Space of Six Years afterwards the Kingdom of 
the Eaſt Angles was Converted by the ſame Mellitus 3 and Three 
Years after that the Weſt Saxons, by Birinus of Burgundy, whq 
was firſt Biſhop of Dorcheſter. E 
About Eighteen Years afterwards the Kingdom of the Mer. 
dient was Converted by Finan, Biſhop of Lindufarne, which is an 
_ in the North, where that See continu'd till remov'd to 
rh Wm. ; 
The Men of Suſſex and. Surrey, about 26 Years afterwards, 
vere the laſt of this Nation who were Converted ; for thoſe 


Countries, by Reaſon of the Woods and Rocks were almoſt in. 


acceſſible to Strangers; but #ilfred, who was then Biſhop of 
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the aforefaid See of Landifarne, being expelld his Biſhop ick, 

ard to Rome, and at his Return hither, was by the Power 
o Egfrid, King of the Northumbrians, driven from Place to 
Place till he came into Suſſex, where he was kindly recei. 
ved Edelwalch King of that Place, who gave him See 
near Chicheſter, where he built a Monaſtery, which was after. 
wards made the Seat of the Biſhop of that Diocefs, till remoy'q 
£o Chicheſter. a 

And thus in Progreſs of about 86 Years this whole Nation 
gradually receiv'd the Truth by the Means of Biſhops, and thoſe 
whom they ſent ; ſo that the Original Conftitution of the Ez. 
gliſb Church may be truly faid to be founded in Epiſcopacy, 

" The Biſhops, who were fo inftrumental in Converting the 
Saxons as aforefaid, had each their Dioceſſes as large as the Di. 
viſion of the Seven Kingdoms, except in Kent, where the Arch. 
biſhop had a Suffragan, who was the Biſhop of Rocheſter ; but 
every other Biſhop was Univerſal, incumbent on each King. 
dom, and livd in Common with the Clergy, whom they ſent 
to Preach in ſeveral Parts; but after the Nation became Chri. 
Ftian, thoſe itinerant Clergy were laid aſide, and a more con. 
venient Miniſtry was ſettl'd by Degrees in particular Diftrids 
and Pariſhes, where the People might certainly reſort to the 
Publick Worſhip. 2 7 

After the Kingdoms were entirely United, and as the Num- 
ber of Chriſtians encreas'd, ſo did the Biſhops too, and in 
Conformity to the Civil Government, they were alſo United 
under one Metropolitan, which continues to this Day. © ' 
Haring ſaid thus much of Biſhops in general, I hall in the 
next Place treat of theſe Matters diftinttly : | 
(.) The Age of Biſhops, arid the Way of making them. 

(2.) Their Privileges here. RS: | | f 

(3.) Their Peerage. 

(4.) Whether they are the Third Eftate of the Kingdom. 

(5-) Their Juriſdiction over the Clergy. Ba 

S.) Their Juriſdiction in Caſes of Blood. | 

(7-) And laſtly, What Leaſes made by them are good, and 
what not. | + {4 | 

(1.) By the Canon he is requir'd to be Thirty Years of Age; 
*tis true, there is no ſuch Rule in Scripture z and this Canon 
hath often been diſpens'd withal, & * 2rd | 

Then as to the Way of making Biſhops; I find that in the 
Primitive Times, when a Biſkoprick was vacant, the Biſhops of 
that Country choſe and ordainꝭd another to the vacant See, and 
the 3 had no Share in the Choĩcde. 

The Scripture tells us, that before the Law, the Prieſthood 
was fix'd to the Eldeſt Son; and that after the Moſaical Diſ- 
1 the Office of High- Prieſt was limited to one Fami- 
y, which Hzreditary-Right was never interrupted, unleſs for 
ſome Perſonal DefeRts, either in Body, or Extraction; of - 
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ſome very great Crimes and Miſdemeanors ; and eren then it 
was the great Council of the Fews, and not the Body of the 
People, who Were the Judges of the Deprivation. 

In the Goſpel-Diſpenſation, our Saviour choſe his own Apo- 
ftles and Diſciples 3 and after his Aſcenſion, thoſe very Apo- 
ſtles, and ſome of their immediate Succefſors were guided by 
Jaſpiration in the Election of Biſhops, to which the People 
gave their Aſſent by loud Acclamations; tis true, they ſom̃e- 
times petition'd the Biſhops to elect a particular Ferſon; And 
tho Pope Cæleſtine, who liv'd about the Beginning of the Fifth 
Century, tells us, in one of his * Epiſtles, that Clerz, plebis, & 
ordinjs conſenſus © defiderium requiratur ; yet he likewiſe in- 
forms us, that the People ought to be taught, and not to be fol- 
low'd. f 1 4 

But long, before that Time, the Provincial Biſhops, upon 
every Vacancy, aſſembled to chuſe another, and the Choice 
uſually fell upon the Eldeft Presbyter of that Cathedral where 
the deceas d Biſhop had preſided, if qualify'd for the Office; 
but if not, then the Presbyters, of that Church choſe another 
out of their own Number z however, it cannot be deny'd that in 
Times of Perſecution it might ſometimes happen, that the Peo- 
ple upon extraordinary Occaſions choſe their Biſhop ; but when 
Chriftianity was ſettled, ſuch Elections were condemn'd by ſe- 
veral Councils, as not agreeableto the Primitive Practice in 

ſuch Caſes. | | 

But when the Churchmen became poor, and liy'd, for the 
moſt part, by the Charity of the People, it was thought con- 
venient that they ſhould be conſfider'd in the Election of their 

Biſhops, and both the Laity and Clergy concurred in nominatin 
him ; and there might likewiſe be another Reaſon for it, becauſe 
he who was to inſpect all, might come in by a general Conſent, 

Thus we read when Cities were converted to Chriſtianiny, the 
Biſhops were electęed Per clerum & populum ; but as the Number 
of Chriftians increas'd this was found to be very inconveni- 
ent, for (a) Tumults were rais'd, and ſometimes Murders com- 
mitted at ſuch Popular Elections, and particularly at one Time 
no leſs than 300 Perſons were kill'd at ſuch an Election. 

To prevent the like Diſorders, the Emperors, being then 
Chriſtians, reſerv'd the Election of Biſhops to themſelves ; but 
in ſome Meaſure conformable to the old Way ; that is, when a 
Biſhop died, the Chapter ſent a Ring and Paſtoral Staff to 
the Emperor, which he deliver'd to the Perſon whom he ap- 
pointed to be Biſhop of the Place. ; 

The Popes,who were at the Head of the Church,were pleaſed 
to ſee Churchmen go rich, but they were not ſatisfied that they 
ſhould have any Dependence on Princes, and therefore preten- 
ded that they took Money for nominating Biſhops, or charged 


* Epiſt. 3. fo. 737. (a) 2 Rol. Rep, 102, : x 
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their Revenues with Penſions z and they would not ſuffer then 
to take Inftitutions at their Hands, and thereupon the Canon; 
In Ge thedrals choſe their Biſhops, which were uſually confirm'g 

This was certainly an Uſurpation upon the Power of Empe- 
Tors, a Power which had been maintain'd by them for bo 
Years and upwards; but when the Empire was declining, and 
the Papacy growing in Riches and Grandeur, then Pope Calix- 
z, who liv'd about the Beginning of the Twelfth Century, de. 

riv'd H. 5. of this Prerogative, which had been enjoined by 

im and his Predeceffors for ſo many Ages, as Pamelius him. 
ſelf confeſſes in his Notes upon St. Cyprzar's * Epiſtles; and that 
Pope aſſum'd this Power himſelf, which none of thoſe, who ſate 
in St. Peter's Chair, enjoied till then: And this appears above 
200 Years before that Time in the + Epiſtles of Pope Jobn VIII. 
who declares that the Conſent of the Emperor is requiſite to 
the Promotion of a Biſhop, that he muft be confirm'd by him, 
otherwiſe he hath not tawful Title to his Biſhoprick z and this 
he acknowledges to be after the uſual Cuſtom. 

With us here in England, our Princes had ſtill ſome Power in 
thoſe Elections; for we read in the Saxon Times all Eccleſiaſti- 
cal Dignities were conferred in Parliament ; this appears by 
Ingulphus, who was Abbot of Crowlans in the Reign of Millan 
the Conqueror, who tells us, that A multis annis retroatty nulla 
erat canonica prælatorum Elefio, becauſe they were donative by 
the Delivery of the Ring and Paſtoral Staff aforeſaid ; the one 
fignifying that the (b) Biſhop was wedded to the Church, and 
the other was an Enfign of Honour always carried before him, 
and was a Token of that Support which they ought to contri- 
bute to the Government, or rather that he was now become 2 
Shepherd of the Flock of Chriſt. Hildebrand, who was Pope 
in the Reign of the Conqueror, was the Firſt who oppos'd this 
Way of making Biſhops here; and for that Purpoſe he call'd a 
Council of 110 Biſhops, and excommunicated the Emperor, 
H. 4. and all Prelates who receiv'd Inveſtiture at his Hands, or 
by any Layman, Per traditionem annuli © baculic 
But notwithſtanding that Excommunication, Lanfranł was 
made Archbiſhop of Canterbury at the ſame Time, and by the 
ſame Means, as Malmsbury tells us: But the Saxon Annals in 
Benner - College Library are, that he was choſen by the Senor 
Monks of that Church, together with the Clergy and Laity of 
England in the King's great Council; and fo was || Anſelme, his 
immediate Succeſſor, who did not ſcruple to accept the Biſho- 
prick by the Delivery of the Ring and Paſtoral Staff at the Hands 
of Wiliam Rufus; and this was the Man who afterwards con- 


teſted the Matter with H. 1. in a moſt extraordinary Manner; 
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r that King being forbidden by the Pope to inveſt Biſhops, as 
p Neleber had done by the Delivery of the Ring and Raf 3 
and he not regarding that Prohibition, but inſiſting on his Pre- 
rogative, the Archbiſhop refus'd to conſecrate thoſe Biſhops 
whom the King had appointed; at which he was fo much in- 
cenſed, that he commanded the Archbiſhop to obey the ancient 
Cuſtoms of the Kings, his Predeceſſors, or to quit the King- 
dom. -I 92 
The Conteſt grew ſo high, that the Pope interpoſed and 
ſent two Biſhops to acquaint the King, that he would connive 
at this Matter fo long as he acted the Part of a good Prince in 
other Offices. x | 
Thereupon the Kigg commanded the Archbiſhop to do Ho- 
mage, and to conſecrate thoſe Biſhops whom he had made; but 
this being only a feigned Meſſage, and the Archbiſhop having 
a Letter to the contrary, he retus'd to obey the King, 
At laft, after ſeveral Heats, the King yielded the Point of 
Inveſtiture, reſerving only the Ceremony of Homage of the 
Biſhops in reſpe& of their Temporalities,. to which Anſelme 
conſented, ſo as it was done before their Confecration; and 
then the Archbiſhop conſecrated thoſe Biſhops whom the Kin 
had chofen, with the Conſent of Anſelme and chief Men of 
the Kingdom, and promis'd that no Perſon elected to be a Pre- 
late ſhould be refus d Conſecration, becauſe of the Homage he 
had done to the King. | 
But yet that very King, after the Death of Anſelme, reaſ- 
ſum'd his ancient Prerogative, and inveſted the very next 
Archbiſhop, who ſucceeded him, with a Ring and 4 Paſtorat 
Staff, as bew Paris tells us; but it muſt be a Miſtake, be- 
cauſe the King had but very lately given up that Right: But 
tis certain that Ralph, who ſucceeded Anſelme, was choſen by 
2 King, with the Conſent of the Biſhops and chief Men of 
ng and, . | | | : 
About this Time the Popes endeavour'd to gain Elections of 
Biſhops to themſelves ; and firft they excluded the Laity, then 
the Suffragan Biſhops, and at laſt the King himſelf; but I think 
they began without him firſt ; For upon the Death of Hubert, 
Archbiſhop of Canterbury, the Funior Monks, of that Place choſe 
Reginald, their Superior, without the King's Knowledge, and. 
ſent him privately to Rome with 12 Monks to attend him, in 
order to be confirm'd there. 1 
But for ſome imprudent Behaviour in his Journey, thoſe 
Monks who choſe him were very much offended, and thereupon 
they deſir'd Leave of the King to chuſe another; the Kin 
granted their Requeſt, but intimated that they ſhould chuſe 
Jobn Grey, then pep of Norwich, which was accordingly 
done; and the King ſent the like Number of Monks to the 
Pope, to procure his Confirmation of the laſt Election. 


, At 


RR. a 
At the ſame Time the Suffragan Biſhops of that Province 
ſent their Proxies to Rome, on purpoſe to oppoſe the Confir. 
mation of the Biſhop of Norwich, becauſe.the Monks had cho. 
fen him to be Archbiſhop without their Knowledge, and gow: 
upon the Pope adjudg?'d both the faid Elections to be void and 
uncanonical, and perſuaded the Monks of Canterbury, who were 
then at Rome, to chuſe Stephen Langton, alledging, that tho' the 
Conſent of the King might be neceſſary at home, yet it was 
not᷑ to be expected there, ſo they choſe him Archbiſhop, 

But the King was ſo very angry at their Choice, that le 
charged all the Monks of Canterbury with Treaſon, and ſent 
ſome Officers thither to command them to depart the King. 
dom, which if they refus'd, then to burn their Monaſtery over 
their Heads; but they left their Cell, and the King confiſca- 
ted all their Goods, | | 

After varions Contefts between King John and the Pope, he 
at laſt, Arno 1225, granted by his Charter, that all Cathedral 
Churches ſhould be free in the Election of Prelates, and that 
he would not hinder them to chuſe a new Paſtor upon any Va. 
cancy, provided that they would firſt ask Leave of him and 
his Heirs to proceed to ſuch Election. | l 

But ſome of the Hiftorians of that Age do not mention any 
ſuch Proviſo in that Charter, but the contrary (vrz.) that he 

ranted them the freedom of Elections, without any Letter of 
— or Recommendation of ſuch Perſons as they were 
to chuſe: And this I rather believe to be the Truth, becauſe 
his Kingdom was then under an Interdict, and the King hin- 
ſelf was excommunicated, becauſe he would not acknowledge 
Stephen Langhton to be Archbiſhop ; and ſeveral other Calami- 
ties befell the Kingdom, ſo that he was forc'd to comply to the 
Legate: And from this Time the Suffrages of the Provincial Bi- 
ſhops were loft in England, and the Right of Election declar'd 
by the Pope to be in the Dean and Chapter only, which in thoſe 
Days were Monks, who were ſo entirely in the Service of the 
Pope, that he vacated their Elections at his Pleaſure, eſpeci- 
ally when he had a Mind to prefer one of his own Favourites; 
ſo that the Election of the Chapter was of little Uſe, and the 
ancient Prerogative of Nominating to Biſhopricks, was never 
afterwards fully reftor'd till the Reign of H. 8. 
Tis true, this occafion'd frequent Conteſts between our Kings 

and Popes, but ftill the Crown did juſtly claim an Authority 
over all ſpiritual Things and Perſons 3 and when Kings were 
willing to oblige any Pope in this Matter, would recom- 
mend a Perſon to the vacant See; and the Perſon thus recom- 
mended had his Bulls diſpatch'd at Rome, and, by a particular 
Warrant from the Pope, was conſecrated and inveſted with 
the Spiritualities of the See. * 

And even when the Supremacy of the Pope was moſt exalted 
here, the Kings of England were never totally deveſted —— 
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ancient (e) Prerogatire; for upon the Vacancy of 4 Biſboprick 
there ifſu'd a Writ out of the — ery; to ſeize the Tempora- 
lities in the King's Hands; and before the new elected Biſhops 
could be reſtor'd to them, he was to appeat before the King, ei- 

ber in Perſon or by Proxy, and renounce every Thing in thoſe 
WH Bulls which might be prejudicial to the Crown, or cantrary to 
WH cur Laws; and having taken an Oath of Fealty and Allegiance, 
dere iſſu'd forth another Writ, reciting that all this was done, 
and by that Writ the Temporalities were to be reſtor d. So 
that upon the whole Matter this Prerogative is not only efta- 
WY bliſh'd by Uſage and Cuſtom, which in all other Cafes gives a 
light; but tis founded on the Civil Law, and is agreeable to 
WH common Right and Juſtice ; for ſeveral Cathedrals have been 
built and endow'd by our Kings, and therefore tis but juſt that 
they ſhould be Patrons of their own Foundations. 

'Tis true, the Popes would often eonteſt this Prerogative, 
which made ſome Kings grant this Privilege to Deans and 
Chapters, that they might ele& their Biſhop; but it was re- 
ſrain'd with this Condition: Firſt to demand Leave of the 
King to chuſe, and after the Election to have his Royal Aſſent: 
This appears by the Statute - made againſt Prouiſors, Annd 
25 Ed. 3. where the King's Right to nominate Biſhops is recog- 
niſed, ang the Inconveniencies which did enſue the Pope's Pro- 


- 


viſions are ſet forth. | 


But almoft 200 Years before that Time, viz. Anno 10 H. 2. 
there was a folenm Recognition made of the Prerogatives of 
that King and his Anceftors, by the Conſtitutions of Clarendon 3 
and amongſt the reſt it was decreed, that upon the Vacancy of 
1 Biſhoprick the King ſhould ſend for the chief Perſons of the 
Church; and the Election of another ſhould be made in the 
„ king's Chappel with his Aſſent, and by the Advice of ſuch Per- 
ſons whom he fhall call for that Purpoſe ; This was openly read 
© Win the. Preſence of all the Biſhops, who conſented to it, and ſo 
did Archbiſhop Beckers himſelf, tho? unwillingly, for which he 
 Wafterwards did Penance, and the Pope condemn'd this Prero- 
i ative. Ce . A 4 e iy e 
At laſt, in the 25th Year of H. 8. cap. 26. the Parliament 
Td an Act, that Biſhops ſhould not be any more preſented to 
the Pope, or ſue out Bulls from Rome; but that upon the Va- 
6 Wcancy of any See the Perſon ſhould be r to the Arch- 
diſbop ; and likewiſe if an Archbiſhoprick ſhould be vacant, the 
ucceflor ſhould be preſented to an Archbiſhop in the Queen's 
Dominions, or to Fqur other Biſhops whom the King thould 
225 1 that Yoon ſuch Vacancy the ** and Chapter ſhould 
rtify it to t ueen in Chancery, and pray that they may pro- 
th ted to a New Elttion. ua | Y : | wha | 
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Oppoſers, Gc. to appear, 


Thereupon the Queen' grants a Licenſe to them under the 


Great Seal, to ele the Perſon, whom by her Letters Miſſve 


She hath appointed; and they are to chuſe no other. | 
Within 26 Days after the Recept of this Licenſe they are to 


proceed to Election, which is done after this manner ; 


The Dean and Chapter having made their Election, muſt cer. 
tify it under their common Seal to the „ and to the Arch. 
biſhop of the Province, and to the Biſhop elected; then the 


Queen gives Her Royal Aſſent, under the Great Seal, directed 
to the Archbiſhop, commanding him to confirm and conſecrate 


* 


the Biſhop thus elected. | 
_ The Archbiſhop ſubſcribes it thus, (ig.) Fiat Confirmatiy, 
and grants a Commiſſon to his Vicar-General, to perform all 


Akts requiſite to that Purpoſe. 


Thereupon the Vicar-General iſſues forth a Citation to ſum- 
mon all Perſons, who oppoſe this Election, to appear, c. which 


Citation is affix d by an Officer of the Arches, on the Door of 


Bom - Church, and he makes three Proclamations there for the 


After this the ſame Officer certifies, what he hath done to the 
Vicar-General; and no Perſon appearing, Sc. at the Time 


and Place appointed, Cc. The Proctor for the Dean and Clay 
rch- 


ter exhibits the Royal Aﬀent, and the Commiſſion of the 


. biſhop directed to his Vicar-General, which are both read, 


and then accepted by him. | 3 
Afterwards the Proctor exhibits his Proxy from the Dean and 
Chapter, and preſents the new elected Biſhop'to the Vicar-Ge- 
neral, returns the Citation, and deſires that three Proclam- 
tions may be made for the Oppoſers to appear; which being 
done, and none appearing, he deſires that they may proceed to 
Confirmation, In penam contumaciæ; and this is Cbferib' by 
the roger in a Schedule, and decreed by him accord- 
ingly. | | 
Then the Proctor exhibits a ſummary Petition, ſetting forth 
the whole Proceſs of Election; in which *tis defir'd, that 
certain Time may be aſſign'd to him to prove it, and this 1s 
Hkewiſe deſir'd by the Vicar-General. 
Then he exhibits the Aſſent of the Queen and Archbiſhop 
once more, and that Certificate which he return'd to the Vi 


car-General, and of the affixing the Citation on the Door of 


Bow · Church, and deſires a Time may be appointed for the Fir 
nal Sentence, which is alſo decreed. 

Then Three Proclamations are again made for the Oppoſers 
to appear, but none coming they are pronounc'd Contumacei; 
and tis then decreed to proceed to Sentence, and this is in 200 
ther Schedule read and ſubſcrib'd by the Vicar-General. 

Then the Biſhop Elect takes the Oaths of Supremacy, Guano, 
nical Obedience, and againſt Simony, and then the Dean 0 
the Arches reads and ſubſcribes the Sentence. 


The 
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| The Dean and Chapter are to certify this Election in 12 Days 
after the Delivery of the Letters Miſſive, or they incur a Pra- 
munire. 5 2 Al 

And if they refuſe to ele, then the Queen may nominate 
the Perſon by Her Letters Patents. . 
So that to the making a _ theſe Things are RR 
viz, Election, Confirmation, Conſecration and Inveftiture 
all which I ſhall treat in their reſpettive Places. 
Upon Election the Perſon is only a Biſhop Nomine, and not 
In re, for he hath no Power of Juriſdiftion before Conſecra- 
In the Time of the Saxons all Biſhops and Abbots ſate in 
State Councils; by reaſan of their Othce, as they were Spiris 
tual Perſons, and not upon account of any Tenures; but after 
the Conqueſt the Abbots ſat there by Virtue of their Tenures, 
and the Biſhops in a double 2 as Biſhops, and likewiſe 
28 (F) Barons by Tenure : And this appears, Anno 11 H. 2. 
when Archbiſhop Beckett was condemn'd .in Parliament, for 
there was a Diſpute who ſhould pronounce the Sentence, ei- 
ther a Biſhop,.or a Temporal Lord; thoſe who would have 4 
Biſhop do it, alledg'd that they were Eccleſiaſtical Perſons, 
and that it was one of their own Order who was candemn'd, 
and ſo inſiſted that one of them ought to do it; but the Biſhop 
replied, that this was not 4 Spiritual but a Secular Judgment; 
and that they did not fit there merely as Biſhops, but as (g) Ba- 
Tons; and told the Houſe of Peers, Nos Barones vos Barones pa- 
res hie ſums, | "oF E 
And in the very Year before, viz. Anno 10. H 2. it was de- 
clar'd by the Conſtitutions of Clarendon, that Biſhops, and all 
other Perſons who hold of the King In Capite, have their Poſ- 
ſeffions of him Sicut Baroniam, © ficut cateri Barones debent in- 
rereſſe judiciis Curie Regis, &c. | ud Wy 
And they ought to fit there likewiſe as Biſhops ; that is, not 
as mere Spiritual Perſons, veſted with a Power only to ordain 
and confirm, Cc. but as they are the (b) Governors of the 
Church; and ' tis for this Reaſon, that in the Vacancy of a Bi- 
ſhoprick, the Guardian of the Spiritualities is ſummon'd to the 
Parliament in the Room of the Biſhop; and the Five New Bi- 
ſhops of Briſtol, Cheſter, Glouceſter, Oxford and Peterborough, 
which were made by H. 8. have no Baronies, and yet they tit 
there as Biſhops of thoſe Sees by the King's Writ +, 
His Peerage. ] A Biſhop being thus made, I ſhall in the next 
—_— 17 Obel Peer of — . — a . By 
chie jection againſt his Peerage is this, vit. By 
the Common Law all Trials in Capital Canfes ought to be Per 
pores : Now, if à Biſhop ſhould be tried for a Capital Offence, 


1 (g) Seid. tit Hon/ 209% ( ) Selds tits 
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it muſt be by a Jury of Commoners, and therefore they ſay he 
is a Commoner and no Peer. 14 72 ; A, 
' In anſwer to this I take it to be a very weak Argument, that 
becauſe Biſhops. have been tried by Commoners out of Parlia- 
ment, therefore they have no Right of Peerage in Parliament; 
for the Difference hetween them and the Temporal Lords, in re- 
ſpe& of their Trials, may be thus, wiz. The Temporal Lords 
are Peers by Deſcent, but the Biſhops are Peers by Tenure; 
they have not their Peerage by Inheritance, as the Temporal 
Lords have; but ſtill they are Peers in Parliament, and haye 2 
Right to Sit and vote there as Biſhops and Barons; andthere- 
fore the different Titles which they have to their Peerage 
might at firſt occaſion this Difference in their Trials. 
ſides; Biſhops were not always tried by Commoners ; for 
Anno 15 Ed. 3. John Stratford, Archbiſhop of Canterbury, was 
tried in Parliament, and ſo was Archbiſhop Arundel, Ann 
21 R. 2. without any Impeachment by the Commons. | 
And here I cannot but take Notice of the Nine Reaſons, which, 
in the Year 1641, were ſent with a Bill from the Commons to 
the Lords, againſt the Voting of Biſhops in Parliament; and 
the rather, becauſe I do not find them mention'd by the Noble 
— who oppoſed the Bill, which afterwards paſs'd-both 
ouſes. | 

1. The firſt was becauſe it was a great Hinderance to the Ex- 
erciſe of their Minifterial Function; and yet they are allow d 
ia all Reform'd Churches to attend General Councils, Synods, 
Convocations, Oc. which is certainly a greater Hinderance to 
them than a ſhort Attendance in Parliament. | 

Tis not ſuch an Hinderance as the Apoſtles put upon them- 
ſelves, without any manner of Neceſſity, for they work'd for a 
Livelihood, becauſe they would not be —— to others. 

2. The ſecond Reaſon was, becauſe they vow and undertake 
at their Ordination, when they enter into Holy Orders, they 
will give themfelves wholly to that Vocation.. 

But this is a miftaken Reaſon, for they make no ſuch Vow ; 
tis true, the Biſhop exhorts them at that Time to give them- 
ſelves wholly to it in a Moraland not in a Mathematical Senſe, 
which will admit of no Latitude; for otherwiſe it would be a 
Fault. for them to take any juſt and neceſſary Care to provide 
for their own Houſhold. F 

3. The third Reaſon was, becauſe they are forbidden. by Ca- 
nons and Councils to meddle in Secular Aﬀais. 

But ſuch Canons and Councils were never recei vd here; for 
by the Common Law they have an. undoubted Right to fit and 
vote in Parliament, and tis the Queen's Prerogatiye- to ſum- 
mon them thither. | | 

. Becauſe the 24 Biſhops have a Dependence upon the Arch- 


dilhops, by reaſon of their Canonical Obedience to them. 
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This is likewiſe a Miſtake, for they have no Dependence on 
them, nor owe Obedience to them; but in Caſes of Appeal and 
Viltation : They are Pares in Parliament; and *tis a known 
Rule, that Par in parem non habet imperium. © ; 

5. Becauſe. Biſhops have only Eftates for their Lives, and 
therefore are not fit to have a Legiſlative Power over the Ho- 
nours, Inheritances, Perſons and Liberties of others. 

If this ſhould paſs for a Reaſon, it might likewiſe be extend» 
el to the Knights, Citizens and Burgeſſes, who are choſen for 
dne Parliament only, and do not fit there during their Lives. 

Beſides, the Biſhops are not for their Lives only, but for their 
Succefſors alſo in the Honours and Lands which belong to the 
Church; and there are Inſtances of Temporal Peers for Life, 
a the Earl of Surrey was, and that for the Life of his Father; 
and yet this was never objected againſt his Voting there. | 

6. Becauſe of the Dependency and ExpeRancy which Biſhops 
have to be tranſlated to Places of greater Profit. | 

If this is a Reaſon, it doth not reach the Archbiſhops, becauſe 
they cannot be tranſlated to Places of greater Profit; but it 
reacheth all Biſhops by falſly ſuppoſing them to yote in Parlia- 
ment, not according to their Conſciences, but in hopes of being 
preferred; and 'tis a baſe and unmannerly Reflettion on Prin- 
— that they ſhould be thought to promote Perſons for ſuch 

otes. ;f | 

7. Becauſe Biſhops had, at that Time, encroach'd on the 
Conſcienges and Properties of the Subject, and that would en- 
courage their Succeſſors to do the like; and that all Complaints 
azainft ſuch Encroachments would be ineffeftual, becauſe the 
—_ Order of Biſhops here would be Judges of ſuch Com- 
P aints. 8 : . | 

This Reaſon cannot extend to thoſe Biſhops who were not 
guilty of ſuch Encroachments, and certainly there were ſome 
of them innocent as to this Charge; but if all had been guilty, 
a Complaint made againſt them could not be ineffectual in Par- 
liament, for voting as Judges in their own Cauſe, when 'tis 
8 known that they never vote in ſuch Caſes; but if they 

ould, it would have no Effect, if they are juſtly charged, be- 
cauſe they would be out · voted by the Temporal Lords, there 
being a great Inequality in their Numbers ; This appeared very 
plain throughout the Reigns of Ed. 3. R. 2. & H. 4. when the 
Biſhops were aſſiſted with double their Number of mitred Ab- 
bots and Priors, but could not hinder the making Laus againſt 
the Encroachments of the Court of Rome, much leſs can they 
now hinder the redreſſing of any ſuppos'd Exorhitances of Ec- 
cleſiaſtical Power, when they have no ſuch Aſſiſtance, and by 
conſequence where there is a greater Inequality of Votes be- 
tween them and the Temporal Lords. | 

8. Becauſe tis the Intereft of the whole Number of Biſhops 
to maintain their Juriſdiftion z 1 it was then found N 
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it muſt be by a Jury of Commoners, and therefore they ſay he 
is a Commoner and no Peer. — 

In anſwer to this I take it to be a very weak Argument, that 
becauſe Biſhops: have been tried by Commoners out of Parlia- 
ment, therefore they have no Right of Peerage in Parliament; 
for the Difference hetween them and the Temporal Lords, in re- 
ſpe& of their Trials, may be thus, viz. The Temporal Lords 
are Peers by Deſcent, but the Biſhops are Peers by Tenure 
they have not their Peerage by Inheritance, as the Temporal 
Lords have; but ſtill they are Peers in Parliament, and have a 
Right to Sit and vote there as Biſhops and Barons; and there 
fore the different Titles which they have to their: Peerage 
might at firſt occaſion this Difference in their Trials. 
| ſides; Biſhops were not always tried by Commoners ; for 
Anno 15 Ed. 3. John Stratford, Archbiſhop of Canterbury, was 
tried in Parliament, and ſo was Archbiſhop Arundell, Anno 
21 R. 2. without any Impeachment by the Commons. : 

And here I cannot but take Notice of the Nine Reaſons, which, 
in the: Year 1641, were ſent with a Bill from the Commons to 
the Lords, againſt the Voting of Biſhops in Parliament; and 
the rather, becauſe I do not find them mention d by the Noble 
1 who oppoſed the Bill, which afterwards paſs'd- both 

ouſes. | 

1. The firſt was becauſe it was a great Hinderance to the Ex- 
erciſe of their Minifterial Function; and yet they are allow'd 
ia all Reform'd Churches to attend General Councils, Synods, 
Convocations, c. which is certainly a greater Hinderance to 
them than a ſhort Attendance in Parliament. | 

Tis not ſuch an Hinderance as the Apoſtles put upon them- 
ſelves, without any manner of pales, for they work'd for a 
Livelihood, becauſe they would not be burthenſom to others. 

2. The ſecond Reaſon was, becauſe they vow and undertake 
at: their Ordination, when they enter into Holy Orders, they 
will give themfelves wholly to that Vocation.. | 

But this is a miſtaken Reaſon, for they make no ſuch Vow ; 
tis true, the Biſhop exhorts them at that Time to give them- 
felves-whelly to it in a Moraland not in a Mathematical Senſe, 
which will admit of no Latitude; for otherwiſe it would be a 
Fault for them to take any juſt and neceſſary Care to provide 
for their own Houſhold. ; | 

3. The third Reaſon was, becauſe they are forbidden · by Ca- 
nons and Councils to meddle in Secular Affais. 

But ſuch Canons and Councils were never recei vd here; for 
by the Common Law they have an. undoubted Right to fit and 
vote in Parliament, and 'tis the Queen's Prerogati ve to ſum- 
mon them thither. | 

. Becauſe the 24 Biſhops have a Dependence upon the Arch- 
bilhops,- by reaſon of their Canonical Obedience to them. 
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This is likewiſe a Miſtake, for they have no Dependence on 
them, nor owe Obedience to them ; but in Caſes of Appzal and 
Viſitation ; They are Pares in Parliament; and *tis a known 
Rule, that Par in parem non habet imperium. | : 

5. Becauſe Biſhops have only Eftates for their Lives, and 
therefore are not fit to have a Legiſlative Power over the Ho- 
nours, Inheritances, Perſons and Liberties of others. 

If this ſhould paſs for a Reaſon, it might likewiſe be extend- 
ed to the Knights, Citizens and Burgefles, who are choſen for 
ane Parliament only, and do not fit there during their Lives. 

. Beſides, the Biſhops are not for their Lives only, but for their 
Succeſſors alſo in the Honours and Lands which belong to the 
Church; and there are Inftances of Temporal Peers for Life, 
as the Earl of Surrey was, and that for the Life of his Father; 
and yet this was never objected againſt his Voting there, 

6. Becauſe of the Dependency and Expectancy which Biſhops 
have to be tranſlated to Places of greater Profit. 

If this is a Reaſon, it doth not reach the Archbiſhops, becauſe 
they cannot be tranſlated to Places of greater Profit; but it 
reacheth all Biſhops by falſly ſuppoſing them to vote in Parlia- 
ment, not according to their Conſciences, but in hopes of being 
preferred; and 'tis a baſe and unmannerly Reflection on Prin- 
_ that they ſhould be thought to promote Perſons for ſuch 

otes. Ry | 

7. Becauſe Biſhops had, at that Time, encroach'd on the 
Conſciences and Properties of the Subject, and that would en- 
courage their Succeſſors to do the like; and that all Complaints 
againſt ſuch Encroachments would be ineffectual, becauſe the 
5 — Order of Biſhops here would be Judges of ſuch Com- 

This Reaſon cannot extend to thoſe Biſhops who were not 
guilty of ſuch Encroachments, and certainly there were ſome 
of them innocent as to this Charge; but if all had been guilty, 
a Complaint made againſt them could not be ineffectual in Par- 
liament, for voting as Judges in their own Cauſe, when 'tis 
ny known that they never vote in ſuch Caſes ; but if they 

ould, it would have no Effect, if they are juſtly charged, be- 
cauſe they would be out · voted by the Temporal Lords, there 
being a great Inequality in their Numbers ; This appeared very 
plain throughout the Reigns of Ed. 3. R. 2. & H. 4. when the 
Biſhops were aſſiſted with double their Number of mitred Ab- 
bots and Priors, but could not hinder the making Laws againſt 
the Encroachments of the Court of Rome, much leſs can they 
now hinder the redreſſing of any ſuppos'd Exorbitances of Ec- 
cleſiaſtical Power, when they have no ſuch Aſſiſtance, and by 
conſequence where there is a greater Inequality of Votes be- 
tween them and the Temporal Lords. 

8. Becauſe tis the Intereſt of the whole Number of Biſhops 
to maintain their Juriſdiftion z _ it was then found * 


* 
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to the Three Kingdoms; that Scotland had aboliſh'd Epiſco: 
Pacy, — that Multitudes in England and Ireland had petition'd 
againſt it. ; 

Ved tis probable greater Multitudes would have petition'd 
for it ; but this Reaſon ſhews what was principally intended at 
that Time by all the reſt, not againſt the voting of Biſhops in 
the Houſe, but againſt Epiſcopacy it ſelf, which afterwards, } 
thro? the Iniquity of the Times, ſucceeded. Ty 

9. The af Reaſon was becauſe Biſhops are Lords in Parlia- 

ment, which makes a great Diftance between them and the reſt 
of the inferior Clergy, which occaſions Pride in the one, Diſ- 
content in the other, and Diſquiet in the whole Church. 

This is an Argument (if I may call it ſo) deduc'd from moral 
Philoſophy, which affords no Demonftrations ; but certainly all 
are not proud who fit in Parliament, neither are all diſconten- 
ted who are out of it; and tis as certain that the wiſeſt of the 

Clergy are very well ſatisfied, that ſome of their Profeſſion are 
advanc'd to thoſe Honours and Places in the Government, 
wherein they may be capable, upon all Occaſions, of doing good 

* Offices to them, and to this whole Church. | | 

But fince this Bill did afterwards paſs both Houſes, and had 
likewiſe the Royal Aſſent, it may not be improper here to give 
the Reader a ſhort Account of it. 

This Bill was the firſt Deſign againſt the Church, and was 
receiv'd in the Houſe with a viſible Approbation, and many of 
the popular Peers, at that Time lik'd it very well, becauſe it 
Vas to deprive the Houſe of thoſe Perſons who were moſt in the 
King's Intereft ; but the moſt plauſible Reaſon was, that they 
ought not to ſit there, becauſe it was inconſiſtent with their Ec- 
cleſiaſtical Function to intermeddle with Temporal Affairs, and 
being remov'd from the Parliament, they might have fewer Di- 
verſions from their Spiritual Charges. 

The Bill paſſed the Commons, but being ſent up to the Peers 
— not ſo much as committed, but rejected at the ſecond 

eading. | | 

This exaſperated the Party which was violent againſt them, 
inſomuch that a Bill was brought ſoon into the Houſe to extir- 
pate Biſbogs, Deans and Chapters, with all Chancellors, Offi- | 
cials and their Officers; it was read but once, and then laid 
aſide; butnot long after it was reviv'd and read a ſecond Time, 
and committed to a Committe of the whole Houſe, but it was 
drop'd; for the leading Men, in each Houſe, were not yet de- 
termin'd to change the whole Frame and Conftitution of the 
Kingdom, whatever Malice they might have againſt ſome par- 
ticular Men of that Order, 4% Pp 

- However, the firſt Bill againft their Voting in the Houſe of 
Peers, and for diſabling them to-exercife any Temporal Office, 
being rejected as above-mention*d, was, contrary to the Courſe 
ef Parliaments, preſented again in the ſame Seſſons, and * 
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Houſe of Commons; but it depended a long Time in the 
— of Peers, who plainly ſaw that their Juriſdiction was 
invaded by this Bill; but the Virulency of the People was en- 
creas'd againſt the Biſhops, occafion'd chiefly by the Sermons, 
which in moſt Churches were ſo many InveRtives againſt the 
whole Order, inſomuch that both Houſes having, not long be- 
fore, taken a Proteſtation to defend the true reform'd Religion, 
expreſs'd in the Doctrine of the Church of England, againſt all 
Popery and Popifh Innovators ; that is, to defend the publick 
Doctrine profeſs'd in the Church, ſo far as tis oppoſite to Po- 
pery and Popiſh Innovators: A Sermon was preach'd at Weſt-. 
minſter, by the famous Mr. Barton, and ſoon after printed un- 
der the Title of the Proteſtation proteſted ; wherein it was im- 
pudently aſſerted, that by the Proteſtation all Men were oblig'd 
to remove the Biſhops and Common-Prayer out of the Church 
ſo that by the one he muſt mean Pa piſts, and by the other Po- 
piſh Innovation. That 
And what was more ridiculous, a Petition was publiſh'd in 
the Name of the London Appentices, and probably ſome of them 
had ſerv'd but a very little while; and this was directed to the 
King, attributing the Loſs of Trade to the Pa piſts and Prelites 
(which in thoſe Times were uſually coupled together to make 
them more infamous) that they ftood engag'd to defend the 
King, and the Rights and Liberties of Parliaments againſt Pa- 
piſts and Popiſh Innovators, ſuch as Archbiſhops, Biſhops, and 
their Dependents appear'd to be: Then they delir'd the King 
to take Notice, that notwithſtanding the Endeavours of the 
Houſe of Commons to ſubdue Popery and Popiſh Innovators, 
ic was yet ineffectual, neither were the Prelates remov'd, and 


therefore they defir*d that the Laws might be put in Execution 


againſt Priefts and Jeſuits, and that Prelacy might be rooted 
out, that ſo the Reformation might be carry'd on, and that 
Freedom of Trade might paſs more chearfully, 

This Petition was printed and ſcatter'd about the City, 
which fo much incens'd the Mob, that the Clamour in the 
Streets was, No Biſhops, No Biſhops, who all withdrew their At- 


tendance from the Houſe. 


After this they got a Petition from Perſons of a meaner De- 
gree than Apprentices, from the pooreſt and very Dregs of the 
People; and this was directed to the Houſe of Commons, where - 
in thoſe poor Wretches were made to complain of the approach- 
ing Stories of their Ruin, chiefly occaſionꝰd (as they were made 


to ſay) by the Prevalency of Biſhops, and their Miſeries were 


inſupportable, and that they could nbt tell where to get Bread 
for their Families ; ſo that unleſs ſome ſpeedy Remedy was ta- 
ken, they could not reſt in Quietneſs, but muſt be fore d to lay 


hold on the next Remedy, to remove the Diſturbers of their 
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This and ſome other contriv*d Petitions of the like Nature; 
occaſion'd the paſſing this Bill, which was ſoftened with the Tix 
tle of A Bill for taking away all Temporal \Furiſdi#ion from 
thoſe in Holy Orders; to which the King was preſs'd to give 
his Royal Aſſent by theſe Reaſons.  *' © | 
1. The Grievances which his mouſe ſuffered by Biſhops ex- 
erciſing Temporal Juriſdiction, and their making a Party in the 
Houſe of Peers, would by this means be removed. | 
2. An univerſal Satisfaction of all ſorts of Perſons would ap- 
pear in the happy Conjunftion and Unanimity in both Houſes, 
if Biſhops were abſent. | 2 
3. The paſſing the Bill would be a Pledge of his Majeſty's 
gracious 'Aﬀent to the future Remedies of thoſe Evils which had 
been preſented to him. 18 | > FA | 
' But theſe Reaſons did not fo much prevail on him as the Im- 
rtunity of the Queen; tho* thoſe of the greateſt Truſt about 
im inſiſted, that the paſſing the Bill was the only Means to 
reſerve the Church, becauſe thoſe Perſons, who were power- 
ullv combin'd in this Particular, would be ſo well ſatisfy'd in 
E it, that they would no farther Attempt an Alteration; 
ut if they were croſs'd in this Matter, tis probable they would 
endeavour, with all the Malice and Violence imaginable, the 
utter Extirpation of the'whole Order. e 
Thoſe Arguments, and the Perſuaſion of the Queen, prevail d 
— — King againſt his poſitive Reſolution to give his Aſſent to 
t 1 1 - 
 ehether they are the Third Eſtate. ] I ſhall in the next Place 
conſider them, as they make the Third Eftate of Parliament; 
and in doing this I muſt admit, that if they fit there by reaſon 
of their Baronies only, then they would be included with the 
Temporal Lords, and both repreſent but one Eftate. 
- *Tis true, when they fit in a Judicial Capacity, as Members 
of the Houſe of Peers, then they fit as Temporal Barons, and 
in that Capacity they vote; but when they fit in the Legiſta- 
tive Way, as in paſſing Bills of Attainder, then they repreſent 
à Third Eſtate. | 
And this appears by what I have mention'd before, viz. That 
during this Vacancy, Oe. Writs have been directed to the 
Guardians of the Spiritaalities to attend in Parliament; now 
thoſe Guardians could not fit there by reaſon of their Tempo- 
ralities, for they had none, becauſe thoſe were in the Hands of 
the King, from which 'tis evident that Biſhops do fit there as 
Spiritual Perſons ; for otherwiſe, why ſhould theſe Guadians of 
the Spiritualities be ſummon'd thither in the Vacancy of a See? 
But the Writ of Summons it ſelf is a farther Proof, that the 
Intereſt they have in Parliament is not Per Baroniam only, for 
that Writ diſtinguiſhes between them and the Temporal Ba- 
rons; the one being ſummon'd to appear In fide & diletione, the 
other In fide & ligeantia qui bus nobis Tue min.. 1 1 
-» LS : 4 1 ' i is 
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Tis true, Anno 50 Ed. 3. in the Writs of Summons to Par- 
Lament, by the Clauſe Præmuniemes, Oe. the Biſhops were to 
fummon their Clergy to appear, Per Procuratores ad conſemien- 
dum; but theſe Words do not exclude them from being part De 
Communi concilio Regni, they ſignify that they were to give their 
Conſent according to the Uſage of theſe Times, f 

But many Years before that, viz, Anno 23 Ed, 1. the Clauſe 
was Ad tratand. faciend. & ordinandum; and much about the 
„dame Time the Writs for chuſing Knights of the Shire were 
„ Ad faciend, tune quod de communi concilio ordinabitur: And 
it be inferred from hence that they haye no Votes in Parlia» 
$ 
| 


@-I- 2. 


* 


ment? | 
Anno 26 Ed. 1. it was, Ad conſentiendum ; the next Year it 
was Ad faciend'; and in the Year after it was, Ad conſentien- 
dum © faciend* ; and ſo it continu'd to the 26th of Ed. 3. and 
hath been the general Form eyer ſince. 4 
The not rightly diſtinguiſhing between the Judicial and Le- 
: giſlative Capacity of the Biſhops might occaſion the Jud es, 
| (i) Anno 7 H. 8. to affirm, that the King might hold a Parlia- 
| ment without the Spiritual Lords; and their. Reaſon was, be- 
cauſe the Biſhops fit in the Houſe of Peers, not as they are Spi- 
| ritual, but as they are Temporal Barons, which is a Miſtake; 
for when they fit in the Legiſlative Way, they fit by Virtue of 
their Spiritualities, as repreſenting a Third Eftate. 
There are ſome who will allow them to be one of the Thres 
Eftates of the Kingdom, but not of the Parliament; but this 
is what others call a Diſtinction without a Difference; for an 
Eſtate of the Kingdom, and an Eſtate of the Parliament are 
the ſame thing; for by the Conſtitution of our Government, 
there is no Eſtate of the Realm, but what either in a perſonable 
or repreſentative Capacity is an Eſtate of Parliament: This ap- 
pears by the Parliament, Rol. 1 H. 4. where we find that R. 2. 
2 Two Proctors to declare his Reſignation of the 
-rown, Coram omnibus Statibus Regni; now the King could not 
be one, for he had reſign'd, and the Word omnibus muſt imply 
more than Two ; ſo by conſequence he muft mean the Lords 
Spiritual and Temporal and Commons. | 
But I ſhall not inſiſt upon the old Rolls and Authorities in 
this Matter, of which there are many more, but ſhall inſtance 
— nearer our own Time, vi. Arno 1 * cap. 3. in a 
arliament then held, the Lords Spiritual and Temporal did 
declare, that they repreſented the Three Orders or Ranks of 
Men of this Realm; and this was the Opinion of our learned 
King James, viz. That by the ancient fundamental Laws of 
his Kingdom of Scotland, his Subjects there were divided into 
three Eſtages, therefore he was of Opinion, that he did not 
make one of theſe Eſtates there ; and if not, he could not 
think himſelf 'one here. | 


— 
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This was alſc the Opinion of my (+) Lord Coke, where he 
gells us, that the high Court of Parliament conlifts of the King 
and the Three Eſtates of this Realm. 25 

It has been objected, that Laws have been made when the 
Biſhops have voluntarily abſented, and likewiſe when they have 
been excluded from Parliaments ; which Laws have been recei- 
ved by the Nation, and as valid as when the Biſhops have been 
conſenting, | | 

I admit, that in Conformity to the Canons, they have with- 
drawn themſelves in Caſes of Blood; they have.likewife ab- 
ſented upon other Occaſions, as particularly A»no 38 Ed. z. 
when a Law was made againſt the Provitions of the Pope, ſo 
Anno 20 . 3. cap. 9. it was enatted, that a Child born before 
the Marriage of its Parents ſhould be a Baſtard ; this Act pal: 
fed without the Lords Spiritual, for they would not conſent, be- 
cauſe it was exprelly againſt the Laws of the Church; but ſtil} 
they took Care to preſerve their Rights by Proxies and Pro- 
teftations, with a Salvo jure, when they ſaw it requiſite ; tis 
true, Laws have been made when they were excluded the 
Houſe ; but it doth not follow that it was lawful ſo to do, it 
Tather ſhews the Authority of an angry King, who obtain'd 
ſuch Laws againſt an undoubted Right, for thus it was: 

Boniface VIII. made a Conſtitution, that the Clergy ſhould 
pay no Taxes for their Spiritual Benefices without Leave from 
the Pope, and this upon Pain of Excommunication. 

King Ed. 1. Anno the 24th of his Reign, having occaſion for 
Money to carry on the Wars againſt Scotland, called a Parlia- 
ment at St. Edmundsbury, which met on the 3d of November, and 
the Lay-Members unanimouſly conſented to raiſe Money by 2 
Tax, but the Clergy refus'd to conſent ; whereupon the King 
was very angry, but gave them Time to conſider till the 13th 
Day of January follow ing, to which Day they were adjourn'd 
to meet at London. 1 . | 

This Day being come the Clergy perfifted in their Denial; 
the King (as one of our Hiſtorians tells us) was Mutarus in 
Crudelem, and forbid the Lawyers to plead their Cauſes, for he 
did not think them worthy of his Protection; and therefore he 
order'd the Sheriffs to ſeize all their Goods, which could be 
found upon their Temporal Eftates, and to lock the Doors of 
their Barns, and encourag'd his Soldiers to affront them in all 
Places, fo that they could not go about any lawful Buſineſs 
alone, but to ſecure themſelves were oblig'd to go in Numhers ; 
and his Anger proceeded ſo far, that Excluſo Clero concilium cum 
folis baronibis & populo habui t. te | 
| This hath been produc'd as a notable Argument, to prove 

that the Biſhops do not make a Third Eſtate, and particularly 
by Mr. Bagſhaw, in his reading in the Middle-Temple-Hall a lit- 
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e before the Civil Wars, his Queſtion was, Whether 30 Act of 

arliament may legally paſs wk the Aﬀent of the King and 
his Temporal Lords and Commons, all the Spiritual Lords be- 
ing abſent,-or if preſent, wholly diſſenting, and to maintain 
that it might be inſtanced that it was done in that Parliament, 
Anno 24 Ed, 1. And he tells us, that if the Law ſhould be other- 
wiſe, our Religion would not be confirm'd by Parliament, be- 
cauſe the Act of Uniformity, Anno 1 Eliz. paſs'd when all the 
Spiritual: Lords diſſented; but I believe he was miſtaken in 
their Number, for the learned (1) Biſhop of Sarum mentions, 
that the Archbiſhop. of Tork, the N of London, Morceſter, 
Ely, Coventry, Cheſter and Carliſle, and the Abbot of Weſtminſter 
only diſſented. 4 ; | 

But certainly that Inftance in the Reign of Ed. 1. can never 
be a good Preſident, either againſt the Right of Biſhops fitting 
in the Houſe, or for the Validity of Laws made without their 
Conſent ; for it was an extravagant Execution of the regal Pow 
er againſt the clear and unconteſted Right, and a plain Inva- 
fion of the Liberties of the People, by the Subverſion of the 
very Conſtitution it ſelf, -- 1 3 | 

But admitting that the. Act of Uniformity did paſs without 
the Conſent of all the Spiritual Lords, yet it did not paſs Ex- 
cluſo Clero; for when they voluntarily abſent, they always pre- 
ſerve their Right by Proteſtations; and if they were preſent, 
and all difſented, the Law is ſtill good, becauſe it was carry'd 
by the Magority of Votes; and this was Biſhop ( Fewels 
Opinion in his Apology againft Dr, Harding. 

Df their Juriſdiction in Caſes of Blood. ] Before I leave 
them in the Houſe of Peers, it may not be improper to conſider 
their Juriſdiction there in Caſes of Blood. 

In the Primitive Times, Biſhops attended the Cure of Souls, 
and intermeddled in no ſecular Affairs, but when they were 
choſen Arbitrators by contending Parties; and this was to re- 
concile thoſe Quarrels which might occaſion Chriſtians to go 
to Law before Infidels. i 
When the Empire became Chriſtian, thoſe Determinations, 

which Churchmen made on ſuch charitable Accounts, had a 
Sanction added to them by the Imperial Laws, and particular- 
ly by Conſtantine, who confirm'd all ſuch Deciſions, and after» 
wards they became of great — 
This encourag'd them to pr in many, other Matters 
which did not concern their Spiritual Office, and therefore 
about 100 Years after the Reign of Conftantine the Great, they 
were forbidden by the famous Council of Chalcedon to meddle 
with any Secular Affairs. Cava 8 8 
Afterwards, when Churches were endow'd with Lands by 
Emperors, 4, others, the Slaves often paſs'd with the Lands 
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and their former Maſters having a Power over the Lives of 
ſuch Slaves, by Conſequence the Churchmen, to whom they were 
given, had the like Power, which was ſometimes executed with 
igor; and that being an ym Diminution of their Patri- 
mony, it was agreed that Men ſhould not proceed capitally 
inſt their Slaves: And about 200 Years after the aforeſaid 
uncil, it was decreed, in tp Eleventh Councit of Toledo, 
that Prieſts ſhould not judge in Capital Caſes, which Canon 
was receiv'd in all the Churches of the Weſt. 

But when Charles the Great, and other Princes in the Weſt, 
and particularly the Kings of England gave the Biſhops Lands 
and Dominions ; they oblig'd them, by Virtue of thoſe Dona- 
tions, to attend to their State-Councils, and likewiſe to do other 
Services by Virtue of their Tenures, | | 

By theſe Services their ancient Tenyre in Libera Eleomoſyng 
was alter'd, and King W:ljam, calłd the Conqueror, made 
them take their Temporalities in nature of Baronies, that is, 
= were to hold them of him, In Capite, by certain Duties: 
And this was fuch a Diminution of thetr Spiritual Empire, that 
the Popes of that Age, to diſcharge the Biſhops of ſuch Servi- 
ces, and to make them independent on the King, objected thoſe 
| Canons which had been made in Caſes of Blood, as a juſt Ex- 
cuſe of their withdrawing in ſuch Caſes; and therefore, if 
they muſt attend, it ſhould not be when Sentence of Life or 
Limb was to be given. | | 

But Archbiſhop Cranmer, who was a Man of Learning, did 
not take thoſe Canons to be Obligatory to him ; for being one 
of the Privy Council to King Ed. 6. he ſign'd the Warrant for 

—— — of Thomas Seymour, Lord High Admiral of En. 

land. | 3 

And 'tis very probable theſe Canons were never confirm'd 
by the Papal Authority, either, in Synods, or otherwiſe ; but 
being grounded upon a plain Hypocriſy, *tis certain they were 
never receiv'd here ſince the Reformation. 

No the Reaſon which the Canoniſts give, why Biſhops 
ſhould not be preſent in Caſes of Blood, is, nſe they con- 
tract an Irregularity thereby, Ex _—_ lenitati, and yet they 
allow them to judge Hereticks, and to deliver them over to 
the Civil Power to be executed; and is not this a Judgment in 
Caſe of Blood? And can any Man in his Senſes think, that tis 
falved by the Prayer of the Inquiſitors? when the Heretick is 
thus deliver'd to Execution, viz, they pray he may not be hurt, 
either in Wind or Limb, when they know he will certaily bo 
executed. | 3 a 0 

For theſe and other Superſtitious Whimſies theſe Canons 

ve not been receiv'd fince the Reformation, but the Practice 
hath been quite otherwiſe; for the Archbiſhop of Canterbury 
was the firſt in Commiſſion at the Trial of Mary Queen of Scots; 
and in the Reign'of King Charles there were Ten Biſhops, = 
0 . . g 0 5 , a G . O 
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Peers, appointed to examine the Evidence, upon the Im · 
— of the Earl of Briſtol ; and the Noble (1) Hiftorian 
tells us, it was unreaſonably moy'd in the Houſe of Peers, in 
the Earl of Strafford's Caſe, that the Biſhops — have no 
Vote in paſſing chat Act of Attainder; and that Wilzams, who 


| was then Archbiſhop of Tork, without conſulting any of his 


Brethren, declar*d his Opinion, that they ought not to be pre- 
ſent, and offer'd not only in his own Name, but in the Name 
of the reſt of the Biſhops to withdraw, by which he betray'd a 
Fundamental Right of the whole Order, to the great Prejudice 
of the King, and to the 2 that Noble Perſon who 
could not otherwiſe have ſuffer” | 

Ot their Juriſdiction over the Clergy-] About the Beginning 
of the Reign of Car. 1. there was a very great Diſpute here 
between the Jeſuits and other Catholicks, concerning Epiſ- 
copal Juriſdiction; which was occaſion'd by one Richard Smezrh, 
Bilkop of Calcedon, who came into this Nation veſted with the 
Power of an Ordinary over all the Catholicks here, and who 
endeavour'd to extend that Power over the Jeſuits and other 
Regulars throughout this Kingdom; but he was oppos'd by 
them upon the Account of their pretended Privileges, by Vir- 
tue whereof they refus'd his; rather becauſe the Charities - 
which were formerly receiv'd by thoſe Catholicks, were now 
apply'd towards the Support of the Character and Dignity of 
that Prelate, inſomuch that they form'd a very ſtrong Party 
againſt him, and made him retire into France. : 

His Retreat was follow'd with a- Paper War, in which 
Dr. Kelliſon, Profeſſor at Doway, lead the Van, who wrote in 
Defence of the Authority of that Biſhop; he was anſwer'd by a 
Provincial of the Jeſuits : And ſeveral other Books being wrote 
on each Side, the Diſpute was carry'd ſo far, that it was made 
a Queſtion, Whether the Epiſcopal Order was neceſſary to 
the being of a particular Church ? Whether that Order was of 
Divine Right? Whether the People might be confirm'd with- 
out Biſhops ? Whether their Order was more Perfect than the 
Monaftical? And laftly, Whether the Regulars were under the 
Juriſdition of Biſhops or not? | 2 

But certainly tis very reaſonable that not only the Regulars, 
when they were here, but all the Secular Clergy ſhould be ſub- 
ject to ſuch juriſdiction; for ſince Presbyters in the Church of 
God are ſubje to Failing, and becauſe Faction and Schiſms 
may ariſe Inter peres, where there is no Power; therefore to 
avoid this Miſchief, there is a Neceſſity of a ſuperior Order of 
Men to inſpect and 2 to viſit and reform any Diſorders; 
and thoſe are the Biſhops. | 43 


When firſt they were cftabliſh'd here, they were to ſee that 


7— 


( Hiſt, Refo; 1 Vol. 274. 


Churches might be built in their Dioceſſos, and to take Care to 
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fill them with Perſons well qualify'd for the Miniftfy 4 and 2 
Clergyman was neither to be admitted to a new Benefice, or 
to leave an old one, without the Leave and Conſent of his Bi- 


They had Authority not only from Canons, but from the 
ancient Ecclefiaftical. Laws, which have not their Force from 
any Conſtitution of the Pope (for many of thoſe Decrees were 
never receiv*d here) but from the Cuſtom and Practice of the 
Church in all Ages, ever ſince Chriftianity was eftabliſh'd here. 
_ 'Examinartion..] By theſe Laws they have Power to judge of 
the —_ of the Clerk preſented to them; for the Biſhop is an 
(o) Eccleſiaſtical Judge, and not a Minifter in his examining 
the Clergy ; formerly he had Two Months Time after the Pre. 
ſentation, but now, by the (p) Canon, he hath only 28 Days to 
admit or refuſe the Clerk; which if he neglect, then the Preſen- 
tee may have a Remedy againſt him in the Court of Arches, or 
Audience by a Proceſs, calPd Duplex Querele; or he may have 
a Cuare impedit at Common Law, which is more uſual, and then 
——— muft ſhew ſome Reaſon for his Refuſal. 

he chief Thing in the Examination is to know, whether 
the Clerk is capable to diſcharge his Paſtoral Office, * Sven 
& moribus, if the Biſhop is not ſatisfy*d in either, and a fuare 
impedit is — againſt him, he muſt not plead a general 
Cauſe of Refuſal, but he is to certify the Particulars ; and 
therefore to ſay generally that the Clerk is habils, or Crimi- 
noſus, is not ſufficient, becauſe a Perſon cannot be Criminal, 
without doing ſome Act which will admit a Trial, either in 
the Spiritual or Temporal Courts, according to its Nature. 

Belides, in affirmative Pleas particular Circumſtances are 
Tequifite to make the Fact clear, but in the negative Pleas tis 
otherwiſe. | 

I ſhall not enlarge on this Matter, becauſe it would be only 
to repeat what the Reader may find in the Title Admiſſion ; 

But muſt ſay, that when Chriſtianity was firſt eftabliſh'd 
here, the Biſhops of the reſpeftive Dioceſſes had the imme- 
_ diate Care of the Churches, and ſent their Clergy, who at firſt 
- liv'd in common with them, to ſerve the Cures in ſuch Places 
as they thought convenient, but ſtill within their own Dioceſ- 
ſes; and it was their Care to ſee the Reyenues of the Church 
diſpos'd to proper Uſes; for thoſe who were maintain'd by 
&hoſe Incomes always had it Epiſeopo diſpenſante ; this was ex- 
prelly requir'd by the Apoſtolical Canons, and by the Councils 
of toch and Gangra. | | | 

That when thoſe Biſhops ſaw a Neceſſity to fix the Clergy to 
attend that Service in particular Places; and when Lords of 
Mannors afterwards built and endow'd Churches, and by that 
— _ —_ * 


(6) 5 Re 57. 2 Inſt. 632; Canon gs, see Title 
bade, “ 6324 O0 Canon 95. » 
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Means oblig'd the Clergy to a particular Attendance within 
certain Limits, which were call d Pariſhes; tho' they conſen- 
ted that ſuch Lords or Patrons ſhould nominate Clerks to thoſe 
Churches, yet it was ftill upon Condition that Biſhops might be 
ſatisfy d in their Qyalifications and Abilities to perform the Ser- 
vice, ſo that the Biſhops were always Judges of the Fitneſs of 
theſe Clerks, who were to ſerye the Cures in their Dioceſſes; 
and it was reaſonable it ſhould be ſo, becauſe the Bifhops had 
the Care of the whole. 122 Ro n N 
'Tis no Objection to ſay that this Power, which is lodg'd in 
the Biſhop; may turn to the Prejudice of the Patron's Righe, 
by making his Prefentation ineffectual, if he ſhould not think 
the Clerk qualified; for tis a Truft repos'd in him by the Law, 
and cannot be ſo properly plac'd in any other Perſon, becauſe 
he hath the Care of the whole Dioceſs as aforeſaid. * 
'Tis a Truſt allow'd by all Chriſtian Nations where the 
Right of Preſentation is own'd 3 and ſome Canoniſts, and par- 
ticularly Rebuffus, have told us, that *tis a damning, Sin ina 
Biſhop not to examine the Clerk preſented; and that *tis his 
Fault, and not the Patrons, if a Man not qualified ſhould obtain 
a Benefice. | | l "of 
Tis true, the Judgment of the Bifhop is not concluſive ia 
this Caſe, but the Party may appeal to the Sypreme Eccleſiaſti- 
cal Court, and then the Archbiſhopis to judge of his Sufficiency. 
Howeyer, the Biſhop is firſt to examine him; tis expreſly re- 
quir'd by the (3) Canon, which is thus 5 
The Biſhop, before he admits any Perſon into Holy Orders, 
ſhall diligently examine him in the Preſence of thoſe Miniſters, 
who ſhall aſſiſt him at the Impoſition of Hands; and if the ſaid 
Biſhop have any lawful Impediment, he ſhall cauſe the ſaid Mi-—- 


niſters carefully to examine every ſuch Perſon ſo to be order? 


rovided that they who ſhall aſſiſt the Biſhop in examining and 
ying on of Hands, ſhall be of his Cathedral Church, if they 
may conveniently be had, or Three other ſufficient Preachers 
of the ſame Dioceſs; and if any Biſhop or Suffragan ſhall ad- 
mit any to Sacred Orders, who is not ſo qualified and exami- 
ned, the Archbiſhop of that Province having Notice ice 
and being aſſiſted therein by one Biſhop, ſhall ſufpend the. ſai 
Biſhop or Suffragan ſo offending, from making either Deacons 
or Prieſts for Two Years 62, -""- 
After ſuch Examination, and not before, the Way is open for 


Admiſſion, Inſtitution and Induction. 


'T'is probable. that this Canon had ſome reſpe& to the (7) Sta- 
fute call'd Ariculi Cleri, by which tis enatted; That de :doner- 
rate . Perſone præſentatæ ad beneficium eccleſiaſticum' pertinet Ex- 
aminatio ad judicem eccleſtaſcum, & ita eſt battenus uſitatum & 


fat in futurum. 
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So that the Biſhop's Power of Examination, De idoneitats 


| Ferſone, was not then à new thing, for that Act was declarative 


of a Cuſtom heretofore us'd in this Kingdom, by which it ap- 
pears that the Biſhops Right of examining Clerks was Part of 
the Common Law, as well as of the Canons. | 

I ſhall only mention ſome other (/) Powers and Privileges 
they have, becauſe I have treated more largely of them under 
their Pe _— ir yo th 

They have Power of accepting or refuſing Reſignations of 


- Benefices, of Admiſſions to Benefices preſentative or donative 


of Deprivation, of Colluſions of Lapſe, of Inftitations, Cc. 
2. have likewiſe a Power of Ordination; and this 
have as ſoon as they are conſecrated, but tis not local and con- 
fin'd to their reſpective Dioceſſes, but tis an inherent Power 
wherever they are; and therefore the Archbiſhop of Spalato 


might have conferred Orders when he was here. 


3. They have a Power of juriſdiction, but not till after Con- 
firmation; and this is limited to their reſpective Dioceſſes only, 
vit. they may excommunicate and puniſh (1) Offenders there, 


but not elſewhere. $54 ad. 


They pay no Reliefs, becauſe they come into their () Bi. 
ſhopricks by Succeſſion, and not as Heirs by Inheritance; the 
enjoy the ſame Privileges with other Temporal Barons, for i: 
real Actions they muſt have a Knight return'd of the Jury; 
they have Privilege of Hunting in the King's Foreſts, and' they 
may maintain an Action, De Randal mag natum. N 5 
e now mention ſomething concerning Leaſes made by 

0 | i 
At — Law a Biſhop could not make a Leaſe for a lon: 
ger Time than he was Biſhop of that Dioceſs where the Lands 
were; but a Leaſe made by him, and confirm'd by the Chap- 
ter, was good for any Time whatſoever. 4:42 48 

But it was found to be very Inconvenient; that a Biſhop 
ſhould have ſo littte Power alone over the Eftate of the Church, 
and ſo much when he was join'd with his Chapter; and there- 
fore, by the Statute 32H. $. cap. 28. which is commonly call'd 
the Enabling At, Biſhops had Power to make Leaſes of Man- 
uy, Lands, Tenements, or Hereditaments, for three Lives; 
21 Years, without any ſuch Confirmation by the Chapter. 

Sir Simon Degg was of Opinion, that becauſe that Statute 
did not extend to Leaſes made of the very Scites and Demeſnes, 
&c. therefore about 18 Years afterwards, by another Sta- 
tute, it was enacted, that Leaſes made other than for 21 Years, 
or three Lives, ſhould be void: 1 

But there may be another Reaſon aſſign'd for the making the 
Statute; for tho* by the Act 32 Hl. 8. Biſhops alone were enabl'd 


(N Other Powers and Privileges, .) Palm 474. 
(u) 2 Inſt. 7. | 
to 
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to make Leaſes for 21 Years without Confirmation by the Cha p- 
ter; yet that did not take away the Power they both had be- 
fore; for notwithſtanding that Act, the Biſhop and his Cha p- 
ter might make what Eftate they leas'd of the Lands of the 
Church; but becauſe they ſhould not exceed 21 Years, or 
Three Lives, therefore that Act was made. 
The Leaſes to be made by Biſhops, purſuant to the Statute 
32 H. 8. muſt have theſe Qualifications. - / - | # 


* 


1. They muſt commence from the making, and not A die datus. 

2. If there is an old Leaſe in being, it muſt be abſolutely ſur- 
rendred without any manner of Condition, or it muſt expire 
within a Year after the making the new Leaſe. 

3. There muſt not be. a double Leaſe in being at the ſame 
Time, viz. One for Years, and another for Lives: 

4. The Leaſe muſt be of Lands, Tenements, or Heredita- 
ments, out of which an Annual Rent may be reſery'd; Ge. 

5. It muſt be made of ſuch Lands which have been uſually 
— — the moſt Part of 20 Years before the making the new 

© | | | 

6. The yearly Rent reſery'd muſt be ſuch as hath been uſus 
ally paid for 20 Years next before the making the new Leaſe; 

7. It muſt not be made without Impeachment of Waſte, 

Of all which I ſhall treat diſtinctly. | 

1. And Firſt, The Leaſe muſt commence from the making; 
and not A die dats, for that excludes the Day on which it was 
made; ſo if a Leaſe of Lands is made for 2t Years, Haberndum 4 
latu Iudenture, when there were Four Years of a former Leaſe 
then in⸗Being, tis void upon this Statute z but *tis good u 
the Statute 1 £14, hereafter mention'd, to bind the Succeſſor, 
if confirm'd by the Chapter; for this laſt Statute doth not ſay 
that it ſhall be a Leaſe for 21 Years abſolutely, and to com- 
merice immediately, but it muſt be for 21 Years from the Tims 
of the Commencement ; and this is the Reaſon why concurrent 
(x) Leaſes have been held good. * 

They diſtinguiſh in Caſes of Tythes between a Leaſe for 
Years and for Lives; for if made for three Lives, Habendum 
from Michaelmas next after the Date of the ſaid Leaſe, *ris 
void, becauſe Tythes cantiot paſs . of (J) Reverſion 
where an Eſtate for Life is limited, tho they may by way 
Diſcharge of Retainer. 1 | 

2. If there is an old Leaſe i ning, © muſt be abſolutely 
2 or expire within a Year after the making the new 

aſe. | 8 | 

This muft be tnderftood where the Bifltiop makes 4 new 
Leaſe without Confirmation by the Dean and ter; but if 
more than One Year is in being at the Time of the making 


* n * 


(*) 1 And. 65, O) Seld. 131. 
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the (z) new Leaſe, and tis confirm'd, ſack Leaſe is good. 

3. There muſt not be a double Leaſe in being at one and the 
fame Time; that is, a (a) Leaſe for Years, and another for 
Life. | | 

Theſe Leaſes for Lives muſt not be to one for Life, Remain- 
der to another for Life, Cc. but the (b) Lives muſt all ware to- 
gether; for if *tis otherwiſe the Leaſes are voidable. 

Neither can (c) Biſhops make Leaſes for 99 Years, determi- 
nable upon Three Lives; but a Leaſe to one for Three Lives 
is good, for tis the ſame in effect as a Leaſe to Three for their 
Lives. | 
4. TheLeaſe muſt be made of Lands, Tenements, or Here- 
ditaments, out of which an Annual Rent may be receiv'd, and 
not of Things which lye in Grant, as Fairs, Markets, Advoy- 
ſons, Tythes, Cc. and therefore Biſhop (4) Jewell having made 
' a Leaſe of a Fair in Sherborne, for Three Lives, tendring the 
Ancient Rent, which Leaſe was confirm'd by the Dean and 
Chapter; it was held void againft the Succeſſor, becauſe a 
Fair is no more than a Franchiſe, out of which a Rent cannot 
be reſerv'd. 

So where the (e) Biſhop of Carliſle made a Leaſe of Tythes, 
for Three Lives; this was likewiſe held void againſt the Suc- 
ceſſor, becauſe he had no Remedy, either by Diſtreſs, or an 
Action of Debt for Rent; but if it had been a (f) Leaſe for 
Years of Tythes, it had been otherwife, becauſe an Action d 
Debt may be brought for Rent, by the Succeſſor, not upon an 
privity of the Contract; for he is not privy to the Contra 
of his Predeceſſor, but upon the privity of Eftace, tor he hath 
the Revyerſion ; and therefore an Aſſignee of a Term ſhall be 
charged with the Rent, becauſe it attends the Term. 

As to the word Hereditaments in this Clauſe, it muft relate 
only to ſuch which are pa rcel of the Poſſeſſions of the Biſhoprick 
thereof; if an (b) Archdeacon, having a Parſonage appropri- 
ated to his Archdeaconry, makes a Leaſe of the Glebe for 50 
Years, and the Biſhop being Patron, together with the Dean 
and Chapter, confirms it; This is not void againſt the Suc- 
Nor, becauſe his Confirmation paſſeth no Eftate ; *tis no more 
than his Aﬀent to a Leaſe of parcel of the Poſſeſſions of his 
Archdeaconry, and not of the Biſhoprick. 3 

5. The Leaſe muſt be of ſuch Lands which have been uſually 

— the moſt part of 20 Years before the making the new 
e. 

As to this Matter; if 20 Acres of Land have been uſually 

let, and a (i) new Leaſe is made thereof, and of Two Acres 


(3) 4 Leon. 78. (a) More 253. 5 Rep. 2. (6b) Cro. Car. 95. 
6 Rep. 37. a. (c) 8 Rep. 70. b. (d) 2 Cro. 76. (e) Hardres 
326. {f) Moor 778. 2 Cro. 173. (g Raym. 18. 2Sand- 
| 303. (b) Cro. Eliz. 430. ( 1 Inſt. 44. b. 4 
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to the Archbiſhop of Tork were let for 
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more which had not been uſually let, reſerving the uſual Rent 
yearly ; This Leafe is not warranted by the Statute, becauſe 
part of the Land was not uſually let; and tho mare Rent was 
reſerv'd for thoſe Two Acres, yet that will not make the Leaſe 
good, becauſe the Rent ifſueth out of the whole. | x 

Anno 21 Car. 2. This Caſe happen'd, viz. Lands belonging 

Three Lives, by Leaſe, 

Dated Arms 1604, and there being one of theſe Lives ſurviving 
in the Year 1630, the Archbiſhop (who was then) purchaſed 
the Leaſe, and did not let the Land for the Space of 15 Years; 
and the Civil Wars coming on, thoſe Lands were ſequeſtred, 
and no other Leaſe made of them till the Year 1663: The 
Court was divided whether this was a good Leaſe or not; thoſs 
who held it good, inſiſted that it muſt be ſo, becauſe, otherwiſe 
any Biſhop might keep Lands in his Hands for 15 Years, if he 
— ſo long, and then ſuch Lands could never afterwards be 
et. L a 
But thoſe who held the Leaſe void went upon this Reaſon, 
viz, That under the, pretence of () ancient Leaſes, all the 
Lands would be demiſed, and none left for Hoſpitality, for that 
was the Reaſon why that Clauſe was inſerted in the Statute, viz; 
That no Lands ſhould be let but what had been let for the 
moſt part of 20 Years laſt paſt, Cc. for if it had not been uſually 
let for that Time, how could any Man know what was the 
ancient Rent ? | 

It hath been a Queſtion, whether Copyhold Lands are com- 
prehended by the general Word (Lands) in this Statute, be- 
cauſe they, being Eſtates at will, are not properly demifable z 
but it hath been adjudg'd ſuch (I) Lands are within the Statute. 

My Lord Coke was of Opinion, that if Lands were in Leaſe 
for 11 Years, next before the making the new Leaſe, *tis ſuffi- 
tient, and that in ſuch Caſe it ſhall be conftrued that they were 
uſually let: But juſtice Twiſden held otherwiſe; for, that the 
Words in the Statute muſt import a more ancient Time of be- 
ing in Leaſe, and (m) my Lord Chief Juſtice Vaugban agrees 
with him, that by the Words uſually ler, ſach Lands can ne- 
ver be intended which have been let but once; but the Words 
may be taken in Two Senſes, the one for the repeated Act of 
Leaſing, other for the continuance of the Lands in Leaſe ; 
and therefore Lands leaſed many Years ſince, tho? but for once, 
may in propriety of Speech be call'd Lands uſually demiſed, 
that is, the have been in Leafe, which he tells us is the recei- 
ved ſenſe of thoſe Words. | 

But what was not in Leaſe Twenty Years before the makin 
the new Leaſe cannot be ſaid to be let for the greateft part o 


that Time. 
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So if Lands had been anciently in Leaſe for Lives, and after. 
| wards kept in the Hands of a Biſhop for 20 Vears, before the 
making the new Leaſe, this ſeems to be a good Leaſe to bind 
the Succeſſor; for the intent of the Law was not to tie () Bi- 
ſhops ſtrictly to the Words of the Statute, but to preſerve the 
ancient Rent. 5 | KEEL 

Tis true, it muſt be once (o) demifed, otherwiſe it cannot be 
known what was the ancient Rent. 54 BS 
(.) The Reddendum muſt be of ſo much Rent which hath 
been uſually paid for the Land within 20 Years, as aforeſaid, 
and made payable to the Leſſor and his Succeſſors. 

But if in an old Leaſe there is Rent reſerv'd, and an Herioe ; 
and in the new Leaſe the Heriot is omitted, the () Leaſe is good; 
for an Heriot is no more than a Service, tis not an Annual Rent, 
nor depending upon it. | 

So likewiſe, if there hath been ſome Variation in former 
Leaſes, yet if in the (3) new Leaſe the ſame Rent is referv'd 
which was in the laſt, this ſhall be accounted the ancient Rent. 

But if in the old Leaſe a certain Rent had been reſerv'd, and 
2 couple of Capons, and the ſame Rent is reſerv'd in the new 
Leaſe made to a Man and his Wife, and the Husband covenan- 
ted to pay the couple of Capons: This was held by (7) my Lord 
Hales to be a void Leaſe, becauſe in the firſt Leaſe the Capons 
were part of the Rent reſery'd, but in the laſt there was only 
a Covenant by the Husband to pay them, which would not bind 
the Wife if ſhe ſurviv'd; and therefore that Covenant would 
not amount to a Reſervation, which it would have done if both 
had covenanted. 

Upon the whole Matter, *tis plain, That by this Paragraph 
there muſt be a certain and determinate Rent expreſs'd in the 
Leafe; and therefore when a (s) Biſhop made a Leaſe, rendring 
to him and his Succeſſors the uſual and accuſtomed Rent, and 
* how much, for this Reaſon the Leaſe was held 
voi | 

But if a whole Farm is let out in Parcels, which was uſually 

let together, there a full Rent Pr rata makes the Leaſe good, 
h2cauſe the Succeſſor hath no Prejudice; and *tis not neceſſary 
that the old Rent ſhould be refery'd out of the old Land ; for 
if tis reſerv'd out of leſs Land, the Leaſe is good, fbf the Rea- 
ſon abovemention'd, that is, the Succeſſor is not impoveriſh'd, 
nor his Revenue diminiſh'd. | 

And as to the Rent Pro rata, a Biſhop may have more of it, 
and better Tenants by Parcels than in Groſs ; Tis true, my 
Lord Chief Juſtice (t) Vaughan held that the old Rent muſt be 
reſery'd out of the old Land, for otherwiſe the Biſhop may de- 
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() Sid. 416. (8) Cro. Eliz. 875. (00 6 Rep. 38. 2 Cro. 
76. 1 Inſt. 44. b. Q Hardres 326, (/ Hardres 325. 
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mile leſs Land at the old Rent, and there may. not be ſufficient 
Diftreſs to be had on ſuch Land to ſatisfy that Rent. 

But *tis generally agreed, that the old Rent ifſuing out of an 


old Farm may be apportioned Pro rata; but if Part is let and 


part unlet it may be doubted. a ö . MP 

7. The Leaſe muſt not be made without impeachmem of Waſte, 
and therefore if *tis made to one for Life, Remainder to ano- 
ther for Life, and ſo to a Third for the like Eſtate; tho? theſe 
are Three Lives according to the Statute, yet this Leaſe is void 


againſt the Succeſſor, becauſe the intermediate Eftate for Life 


makes the Tenant in Poſſeſſion diſpuniſhable for Waſte. 
But the Biſhops were enabled by the aforeſaid Statute 32 H. 8. 
to make Leaſes, Cc. for Three Lives, or 21 Years, without 
Conſirmation, yet they were not reſtrain'd by the Law (as I 
have before obſery'd) from that large and ancient Power which 
they had before in making long Leaſes, c. with Confirmation; 
and therefore, (u) Ano 1 Eliz. it was enacted, That all Eſtates 
made by Biſbops of any Lands or other Qereditaments, 2 
the Poſſe ions of their Biſhopricks, or united, or appertaining io the 
ſame, to any Perſon or 7 other then for 21 Tears, or Three 
—— yn the _ of err 
cuſtom d or yearly Rem, or more, e reſerv d, 31 
dering ſuch Term of Tears or Lives, ſhall be void. 5 1 | 
Before I ſhall treat particularly on this (x) Statute, I muſt 
take Notice that there is a Difference between Leaſes made by 
a Biſhop De foo, and thoſe made by a Biſhop De jure; for in the 
firſt Cafe, tho* ſuch a Leaſe is confirm'd, it ſhall not bind the 
Succeſſor, becauſe tis a Voluntary Act, which he might ha ve 


omitted without Prejudice; but all Admiſſions and Inſtitutions 


by a Biſhop De jure are good. | 
This Law was made purely for the benefit of the Succeſſor, 


and therefore. where a Leaſe is made by a Biſhop, and not Pre- 


judicial to his Succeſſor, tho it wants ſome other Circumſtan- 
ces, it ſhall not be void; as for Inftance, (5) a Leaſe made by a 
Biſhop, Habendum a die Indenture, rendring the ancient Rent, 


and confirm'd by the Dean and Chapter, tho' there were Four 


Years of a former Term in being, yet this is not void, becauſe 
tis no Injury to the Succeſſor  *tis true, it cannot commence in 
Intereft preſently, becauſe the former Leaſe was not expir'd ; 


but it commences by way of Eſtopple, ſo that the Succeſſor will 


Gay to Two Rents, one in Intereſt and the other by 
opple. | n 
Such Leaſe is void upon the Statute 32 H, 8. becauſe there is 


a former Leaſe in being, but not upon this Statute, becauſe 'tis 


capable of a Connrmation; and being confirm'd ſhall bind the 
Succeſſor, | | 6% N 


——— 


(4) kia. eg 1h. ( 2 Cro. 352. (9) Mopr 105. 
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uch Eſtate made; and wberrupon the ac- 
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But no Confirmation will make the double Leaſe good, that is, 
where a Leaſe for Lives is made before a Leaſe for Years ex- 
pires, becauſe this (3) Statute is in the Disjunctive, v. That 
a Leaſe ſhall not be good other than for 21 Years, or Three 
Lives, which ſhews that both cannot be good at one and the 
ſame Time. 98 28 
Beſides, the accuſtom'd yearly Rent muſt be paid during the 
(a) Term for Years, or Liyes, which cannot be in Caſes of ſuch 
double Leaſes ; for if the Leſſees for Life ſhould enter, the 
Succeſſor hath no Remedy againſt them for the Rent, either by 
Diſtreſs or Action of Debt, if the Leaſe for Years is not 22 
red; and he cannot have an Aſſize, for he never had any Seiſin, 
ſo that there is a Poſſibility that the Leſſees for Life may for ever 
be diſcharg'd of the Rent, becauſe they may die before the 


Leaſe expires; but if they ſuryive, then the Succeſſor hath a | 


Remedy for the Arrearages. 

In the next Place *tis to be obſerv'd, that this is a private 
Act of Parliament, for it concerns Biſhops only; and therefore 
cannot be given in Evidence, but muſt be pleaded. 

That all Leaſes made by Virtue of this Act muſt have the 
ſame Reſtrictions as requir'd by the Act 32 H. 8. though there 
are ſome Variations between theſe Statutes ; as for Inftance, 
the Statute 32 H. 8. requires, that Biſhops Leaſes ſhould be 
made of Lands uſualy let for the ſpace os Tears laſt paſt, 
which Clauſe is left out of the Statute 1 El:z, but there are 
Words which amount to it, viz, That the accuſtom d yearly Rent 
youu » reſerv'd, which cannot be if the Lands had not been uſu · 
ally let. 

So that the Statute 32 H. 8. requires, that the old Leaſe ſhould 
expire or be ſurrendred, within One Year from the making the 
new one, which is not requir'd by (6) 1 Eliz. And thoꝰ that Sta- 
tute enacts, that all Eftates made by Biſhops, of any Lands, par- 
cel of their Poſſeſſions, of their Biſhopricks, other than in the 
manner therein preſcrib'd, ſhall be void, and doth not enjoyn 
that the Leaſe ſhall be of Lands uſually let, or that the old 
Leaſe ſhould expire, Cc. yet it muſt be made of ſuch Lands, 
and the old Leaſe muſt be expired or ſurrendred within a Year, 
De. otherwiſe the new Leaſe is void againft the Succeſſor, un- 
leſs confirm'd by the Dean and Chapter, | 

So the Statute 32 H. 8. requires, that the Eftate ſhould be 
made of Lands, out of which a Rent may be reſerv'd ; and 
therefore a Grant of the next Avoidance is not good, after the 
making this Statute, tho“ confirm'd by the (c) Chapter, be- 
cauſe there can be no Rent reſery'd out of it, but it is good 
againft himſelf; for it was not the intent of the Law to bind the 
(4) Biſhops in Poſſeſſion, ſo that they could not do any Thing to 


3 901 Mod. 204. (a) 5 Rep. 2, 3. 1 And. 193. Cro, Eliz. 141. 
(b) Bridg. 30. (e) Cro. Eliz, 2, 690. (4) 10 Rep. 60. b. 1 
| . + + hind 


* 


J 
L 
ö 


where it was uſually granted in Po 


Biſhops. 119 
bind themſelves or their Lands, during their oun lives; for 
then they could not Leaſe any Land which had not been uſuall 
jet before the making theſe Statutes, but muſt manure ſack 
Lands by their own (e) Servants; neither could they have any 
benefit of Welk, but only to take the Herbage with their 
own Cattle. | | ; an 7 

Offices, ] There are ſome Offices which may be comprehended 
under.the Words in this Statute, and accounted as parcel of the 
Poſſeſſions of the Biſboprick, or at leaſt as appertaining to the 
ſame ; and tho' the Biſhop cannot exerciſe ſuch Offices himſelf, 
yet he hath an Inheritance in the Gift and Diſpoſal thereof, and 
theſe are ſuch which are ancient Offices; the Grants whereof, 
with their (F) ancient Fees, confirmd by the Dean and Chapter 
are made good, by the Intention and Equity of this Statute, 
tho* not warranted by the expreſs Words. ON os 

But tho? ſuch ancient Grants are allow'd for Neceſſity, yet 
they ought not to be accompanied with a new Charge, for that 
would be a Diminution of the Reyenue, and impoveriſh the 
Succeſſor; and tis agreed on all Hands that this Statute was 
made for his Benefit. | 4 | 

Therefore where a (g) Biſhop was ſeiſed of a Park, to which 
the Office of a Keeper anciently belong'd, which he granted 
with the uſual Fee, Nec non cum Paſture pro duobus Equis in eo- 
dem Parco, tho* this was confirm'd by the Dean and Chapter, 
yet-thisCaurt were divided whether it was good againſt theSuc- 
ceſſor; they all agreed that it was void as to the Paſture, be- 
cauſe it was of a new Thing never granted before; but whe- 
ther that Addition made the other Part of the Grant void 
was the Queſtion ? Upon which they were divided ; Some were 
255 pinion that theſe were diſtin Grants, and that one ſhould 
good, and the other void, againſt the Succeſſor. : 

So where the ancient (5) Fee hath been encreas'd in a new 
Grant; ſome are of Opinion that the Grant of the Office it ſelf 
is good, and likewiſe fo. much of the ancient Fee which was 
granted, but the reſt ſhall be void. - | | 
But in all theſe Grants of (i) Fees it muſt appear in Pleading, 
that they are ancient Fees ; for tho' the Office is ancient, yet if the 
Fee is not ſo too, the Grant is void, Ts Zo 
And 'tis to be obſery'd, that all theſe (+) Grants are to be 
made as uſual, before the making this Statute ;, therefore a Grant 
of an Official by an Archdeacon, or of a Commiſſary by a Bi- 
ſhop, is void againſt the Succeſſor, if granted in Reverſion 

| feſion before the Statute z 
for theſe Offices are Herediramemts, and belong to Biſhops and 


(e) 1 And; 244. Cro. Eliz, 207, 1 Leon. 205, Cro: Eliz. 609; 


2 Cro. 173. ) 10 Rep. 62, (g) Bridg. 29. Cro. Car. 47, 


v. 7. (b) 2 Brownl. 237. (i) Brownl, 182, (k) Cro, Car. 
258, Jones 263, Winch. Lut. 22. . 
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* Archdeacons, and ſo are comprehended by the very Words of 
this (1) Statute 3 and therefore if they were granted in Reyer- 
fion 58 the Statute, they may be ſo ſtill, but not without 
Confirmation. 1 He | LE 
So a Grant of the Official or Chancellorſhip to Two, and the 
longer Liver of them, is good,ifconfixrm'd by the Dean and Chap. 
ter; for tho tis a Judicial Office, and * they may differ in Opi, 
nion, zt that can be no Inconyeniency, uſe the Biſhop 
himſelf may fit as Judge when he will, | 
Some are of Opinion, that if a Biſhop grants the Office of a 
Commiſfary, tis 2 only during his Life; for tho* an Ec. 
cleſiaſtical Juriſdi ion may be executed by a Subſtitute, yet his 
Acts are in Law the Acts of him who deputes him, for which 
he muſt be anſwerable, and not the Deputy. So that if ſuch a 
(m) Grant ſhould be good againſt the Succeſſor, then he muſt be 
liable to the Acts of a Perſon whom he never deputed, which 
ſeems very unreaſonable. 2 
However, the Grant of the Office of a Regiſter, for Life in 
() Reverſion, hath been held good, and that tis ſufficient Evi- 
dence to produce hut one Grant thereof before the Statute; 
5 that may be an Inducement to belieye that it was anciently 
0 granted, * | > | 
And generally the Grants of ſuch Offices for Life are good, 
if fer Lars and neceſſary Offices; for if a Biſbop had 
not Power by Law to diſpoſe of ſuch Offices for the Life of 
the Grantees, he would be ill ſerv'd by Men whoſe Titles were 
ſo Re Ns | | | 
But if he ſhould grant ſuch an Office for Life, and afterwards 
to another in Reyerſion, ſuch Grant is void, and ſo it is where 
an Office is granted to Two for Life, if not uſually ſo granted 
before 775 makin ths 3 1 IP 1 5 1 
erefore the Bilhop of Salisbury, Anno 11 Fac. grant 
(0) Stewardſhip of kis Manngrs r for Life a NG 
bles Fee, ' iſſuing out of Lands, parcel of his Biſhoprick, to be 
, exercis'd by them or their Deputies, which was confirm'd, &. 
but held void againſt the Succeſſor ; For, tho* a Biſhop ma 
rant an ancient Offiee to one, and there is a Neceſſity that 
ſuch Grant ſhould be good, for the Reaſon: abovemention'd, 
et there is no Neceſſity that he ſhould make ſuch a Grant for 
wo Lives ; but if he ſhould, and one of the Grantees dies in 
the Life-time of the Biſhop, who made the Grant, and then he 
dies, fo that there is but One Life in being againſt the Succeſ- 
ſor, yet the Grant is void againſt him; for it was void when 
firſt made, and ſhall never be made good by any Contingency. 


(1) 2 Rol. Abr. 154. jones 311. 1 Shower 288. (m) Nay 
153. ( Cro. Car. 7g: Jones 310. Manch. 38, Cro. Car. 
557. 2 Rol. Abr. 153, Winch, Entr, 22. (0) 10 Rep. 59. 
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Upon the whole Matter; as a Biſhop may grant an ancient 
(p) Office, with the uſual Fee, fo he may grant a neu Office, 
which is of Neceſſity for him to Grant, and with a reaſonable 
Fee; and ſuch Grants ſhall be good againſt the Succeſſor, if 
confirm'd by the Dean and Chapter: And therefore, in the 
very ſame Year in which this Statute was made, the Biſhop of 
Ely granted the Office of keeping bis Houſe and Garden, with a 
Fee of 31. per Ann. this was held good againft the Succeſſor, 
tho there was never any ſuch Grant before, becauſe the ice 
was neceſſary. ' | | * : 

And yet but Three Years afterwards, Horne, pry Wins 
cheſter, granted a Rent of 3 1. 4s. Cc. to Dr. Dale, a Civilian, 
Pro Conjilio impenſq © impendendo, it was made a Quzre in Dyer, 
whether it was void againſt the Succeſſor; but afterwards held 
that it was, becauſe fuch a (4) Grant is not of Neceſſity; and 
it was not of an Office, but only a voluntary Act of the Biſhop to 
chuſe ſuch a Man to be his Council, which his Succeſſor might 
not approve. | 

Before I'conclude this Title, I think it not improper to give 
a ſhort Account of Biſbops Suffragan, tho? there are no ſuch now 
in England; and this I rather do, becauſe grave and learned 
Men are of Opinion, that if this Order. was reviv'd, it would 
be of great Uſe-to the Government of the Eftabliſh'd Church, 

In the Primitive Times there were Chorepiſcopi plac d in the 
largeſt Villages of every Dioceſs, who were Men in Epiſcopal 
Orders, and were originally appointed to ſupply the Cure of 
aged and infirm Biſhops, in matters of Orders only, and not in 
1 and even in ſuch Caſes they had no Authority, 

ut what they receiv d by Commiſſion from that Biſhop, whoſe 
Suffragans they were, | Zs, 

This continu'd in the Weſtern Church from the firſt Nicene Coun- 
cil to about the middle of the Ninth Century, for the ſpace of 
500 Years and 'upwards, and. then they were aboliſh'd every 
where by Degrees, upon a pretended Reaſon that they en- 
croach'd too much upon the Powers and Privileges of the Bi- 
ſho ps; but the moſt probable Reaſon was thus; 

Ct was about that Time that the Power of the Popes was greatly 
exalted in this part of the World, and io eſtabliſh the ſame in all ſuc- 
ceeding Ages they endeavour'd to influence every general Council, 
which they did, by ſecuring 10 themſelves a Majority to Votes, as 
they ſhould dirt. 

They were often obftruted in this Deſign by the Chorepiſcopi, 
who, having an immediate Dependence on their own bithop, 
and who' ſeldom did any thing of Moment without his Licen 
or Commiſſion, did therefore uſually receive InftreQions from 
him, in what manner to vote in theſe Aſſemblies. | 
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No to bring this order of Men entirely to the ſubjection of 
the Pope (which could not be done, ſo long as they were cho- 
ſen and appointed to their Office by their own Biſhops) it waz 
thought expedient to lay aſide the Name, and to veſt other Men 
with the ſame Office, but under a new Name; and theſe were 
erer afterwards to be choſen by the Pope himſelf, and inftead 
of Chorepiſcopi were call'd Suffragans ; and theſe were to aſſiſt the 
Provincial Biſhops in conſecrating Churches, in ordaining 
Prieſts and Deacons, in viſiting the Churches under their 
Charge, and in ſypplying the Place of the Biſhop in every 
Thing; tor which they ſhould have a Commiſſion from him: 
And thus it continu'd here, from the Reign of William call d the 
Conqueror, to the Reign of H. 8. that is, the Popes in all that 
Time made Titular Biſhops, who Had their Titles In partibus 
Infidelium vel Hæreticorum; and as the Chorepiſcopi, who were 
entirely nominated and appointed to that Office by the Biſhops, 
had for that Reaſon a Dependence on them; ſo theſe Titular 
Biſhops, being now made and appointed by the Pope, had for 
the ſame Reaſon a Dependence on him, tho* they were Coad- 
jutors and Suffragans to Biſhops here, of which I ſhall give but 
done Inftance, tho'ꝰ many more may be found in thoſe * Authors 
who have treated of this Matter, vi. Jobn Hatton, Biſhop of 
Negropont, which is a very large Iſland in Greece, was made by 
Pope Julius II. Suffragan to the Archbiſbop of Tork, Anno 18 H.). 
But when the Papal Power was declining here, which hay- 
pen'd about the 25th Year of H. 8. a + Statute was then made, 
Prohibiting any Perſon to be preſented to the See of Rome for 
the Dignity of an Archbiſhop or Biſhop 3 but that upon a Va. 
cancy the King ſhould ſend his Letters Miſſive tothe Dean and 
Chapter, licenſing them to elect the Perſon therein nam'd, and 
prohibiting them to chuſe any vther ; and in the very next Year 
another | Law was made, declaring what Cities and great 
Tons ſhould be Sees of Biſbops Suffrag ans, and enacting, that 
every Archbiſbop and Biſhop, ar ſhall be diſpos'd to have Suffro- 
gans, ſhould preſent Two Perſons to the King, humbly requiring 
hin! to ullow one, who ſhall thereupon be call'd Biſbop Suffragan if 
That See, who by the Kings Letters Patents ſball. he preſented to th: 
Archbiſhop of the reſpetive Provinces to be conſecrated to that Dis- 
nity, which be is enjoined to do within Three Months after the c- 
cezpt thereof 5 the Form of which Mandate to Archbiſhop Cas. 
mer may be (cen in my Lord of (a) Sarum's Colleftion of Re- 
.cords, in the very next Year after that Statute was made, re- 
quiring him to conſecrate Thomas Manning, Prior of the Mo- 
naſtery of Buzley, to be Biſhop of Ipſwich, and Suffraga to the 
Biſhop of Norwich; and the Names of the other -uftragan 
Sees are as follow: 1 8 
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TY Anglia Sacra, Vol. I. fo. 64. Athen. Oxon. Vol. I. 18 557 
} 25 H. 8. cap. 20. lj 26 H. 8. cd p. 14. (8) B. H. 1 Pars 
Col. Rec. 15. | 
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| Blafphemys 1 
"Biſhops, | Suffragans, 
Bath and Wells, 1 — 
Briſtol. | Briſtol. 
Canterbury. Dover. 
Carliſle. "Ox Pereth. 
Coventry and Litchfield, Shrewsbury, 
Durham. -'. Berwick, 8 
Ely. K 1 0 Cambridge. a0 
Exceſter. St. Germains, 4 
Glouceſter. | Glouceſter, 
2 l | 
: rantham., , ee 
Lincoln, Huntingdon. 
ä L eiceſter. 
London. e Colcheſter. 
N 2 h. | ; 185 ſwich. 
ee Thetford. 4 
| =o Marlborough, 
Salisbury. Molton, # 
2 af] 0 , uiiforde 
Wincheter, 2, Southampton, 
C Nottingham. 


This Statute is ſtill in Force, by which the Biſhops have full 
Power to appoint Suffragans, not only to aſſiſt them in matters 
of Orders, but in Juriſdition likewiſe ; for they may make 
them their Chancellors if they think fit, and certainly _ 
are more capable than Laymen to judge of thoſe Things whi 
relate to their own Order, n ; 


Blaſphemy. — © 


1. By attributing to the Almighty any 

G Thin unbecoming his Godhead. ——_ 

Is an Offence, 2. By derogating from his Attributes. 

l 815 Q 3. By attributing that to the Creature 
which is due to God alone. 


[7 was ſo great an Offence, that Moſes, tho' a wiſe Lawgiver, 
could not determine what Puniſhment to inflit on a Blaſ- 
pheming Few, until he had enquir'd of God what was fit to be 
done, who commanded that he ſhould put the Blaſphemer out 
of the Camp, and that all the People ſhould ſtone him to Death; 
which was executed with great Severity, and was afterwards a 
ſtanding Law amongſt the Fews, which ſudden Puniſhment may 
even at this Time make thoſe tremble, who blaſpheme the Na 15 
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of God, for he ſeldom mitigates the Severity of thoſe Layy 
which were expreſly made by himſelf. | | 
Afterwards there were various Puniſhments for this Crime; 
Juſtinian the Emperor puniſſi d it with Death; ſometimes it waz 
uniſh'd by cutting out the Tongue: But by the Civil Law the 
uniſhment did not extend to Life-or Limb ; for a Layman was 
to be anathematiz'd, and a Churchman depos'd ; and by the 
Capon Law, if the Blaſphemy was committed publickly, the 
Offender was to undergo publick Penance, but even in that 
Caſe a Biſhop could ablolve him, but for a private Blaſphemy 
any Prieſt might do it. 
Our Saxon Anceſtors were not guilty of this Crime, for 
amongft their Laws there is no Mention of any ſuch Crime or 
Puniſhment for it. 83 

H. 3. appointed that Blaſphemers ſhould be arreſted, but doth 
not tell us how they ſhould be puniſh'd. | 

King Ed. 6. being impower'd by Act of Parliament, appoin- 
ted Commiſſioners to reform Eccleſiaſtical Laws, and Archbiſho 
Cranmer was the firſt in Commiſſion, who did the whole Wort 
almoft hiraſelf ; but tho? it was finiſh'd, it never had the Royal 
Confirmation, for that was prevented by the Neath of the King, 

However, I mention'd it to ſhew what Puniſhment the Refor- 
mers of theſe Laws thought proper to inflict on Blaſphemers, 
viz. That they were to be incapable of any publick Tryft and Im- 
ployment; they were not to be ſuffer'd to be Witneſſes in any 
— or to any Will, and were not to have the Benefit of the 

W. ; 

By the (7) Canon this Offence is to be preſented to the Eccle- 
fiaſtical Court, in order to Puniſhment; tis comprehended there 
under the Words of Wickedneſs of Life, for tis not expreſly 
nam'd, as Adultery, Whoredom, ©c. and other Crimes are. 
- *Tis likewiſe puniſhable by the Common Law, and that by 
way of Indictment or Information; for all Reproaches of God, 
or of the Eftabliſh'd Religion; as to ſay, that 'tis a Cheat, or 
the like, tend to the Diſſolution of the Government it ſelf ; for 
the Chriſtian Religion is part of the Law of the Land, and to 
call it a Cheat takes away all manner of Obligation to the Go- 
vernment z and for this Offence one Taylor, Anno 27, Car. 2. 
was fin*d 1000 Marks, and was committed until he found Sure- 
ries for his good Behaviour during Life, and was ſet in the Pil- 
tory three Times, with a Paper fix'd upon it ſhewing his 

ence. ; | 


Betdes, Blaſphemy generally tends to incite the People to 
Rebellion, and to depole the Queen ; of this we have a famous 
Inftance in Queen EI. Reign, of Hackett, Arthington and Co- 
imer; the Two laſt made Hackert equal with Feſus Chriſt, and 
he athrm'd himſelf to be anointed King of the Earth by the Holy 


. Can. 10g, | 


Ghoſt, 


> 


we. 1 % A WW _ £4 


Bonds of Reſignation: 125 
Ghoſt; and commanded his Two Diſciples to 2 thro 
the Streets of London, that Chriſt was come to judge the World, 
and that they might ſee him at the Houſe where Hackett lodg'd, 
and that all who refus'd to obey him ſhould deftroy each other, 
and that the Queen ſhould be dethron'd. py 
He was convicted of High-Treaſon, and at the Place of Exe- 
cution this was his Prayer, vize Tierne Dem, tu me nofts verum 
hovah quem miſiſti, Miraculum aliquod ex nubibus aſtende bis In- 
delibus, & libera me ab his Inimicis meis; ſin minus, Cælos ſuccen- 
dam, & te 4 Throno detratum Manibus meis lacerabo. This is 
what Fitz Simon tells us, but Camden himſelf relates the ſame 
Blaſphemy almoft in the ſame Words, and adds ſomething more 
execrable, viz. Turning himſelf to the Hangman, who came to 
ut the Rope about his Neck, he ſaid, Tune Spurie Hacquettum 
* tuum ſuſpendes ? And lifting up his Eyes towards Hea- 
ven he ſpoke with more Fury, Pro Regno collato rependis, venio - 
ulturts, 
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T: HE Queftion which I ſhall examine under this Title, is, 
Whether a Bond with a general Condition to reſign upon 
Six Months Notice is good or not. | | 
T hoſe who hold ſuch a Bond good, affirm there is no Poſitive 
Law againſt it; but on the contrary, there is a ſolemn * Judg- 

ment given in the Court of Queen's-Bench, that the Bond is 
good, becauſe there is nothing bad in the Condition, that be- 
ing only to reſign upon Notice; and that which gives a greater 
Authority to that judgment, is, that it was affirm'd upon a 
Writ of Error in the Exchequer Chamber, where all the Judges 
were of Opinion, that it was lawful for a Man to bind himſelf 
in a Penalty to reſign, becauſe that may be for good and valu- 
able Purpoles ; as to reſign if he take another Benefice, or to 
reſign when the Son of his Patron comes of Age. 

he (/) Biſhop of Worceſter himſelf, who argues againſt the 
validity of ſuch Bonds, allows that there may be a lawful Truft 
in ſuch Caſe for a Minor; but if the Perſon enters into a Bond 
to reſign, then he calls it a confidential Simony. 

I wiſh he had told us, that ſince there can be ſuch a Truſt, 
what legal Obligation there could be to compel the Perfor- 
mance of it when the Minor comes of Age, and how that Truft 
ſhall be executed if the Parſon ſhall refuſe to reſign. 

But he will not allow that the Judges gave a tolerable Rea- 
ſon to ſupport their Judgment, for it amounted to no more than 
that a Bond is good, becauſe a good Reaſon may be given for ir, 
which deſerves no other Anſwer than that it may be bad, be- 
cauſe a bad Reaſon may be given for it; and he inſtances ſeveral 


by Jones verſ. Lawrence, 2 Cro. 248, 274. (ſ) Still, 2 
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fuch bad Reaſons, viz. Such a Bond makes a Parſon a Slave to 
his Patron, and ſubverts the juſt Rights of the Clergy. | 
I ſhall only ſay, that this is to arraign a ſolemn Judgment gi. 
ven by all the Judges of England, in the Caſe above-mention'y, 
and there were ſome of them Men eminent in their Profeſſion; 
for my Lord,Coke was then chief Juſtice of the Common-Pleg, 
and Tanfeild chief Baron of the Exchequer 3 and the Court 
Bott only of the Law, as it appear'd before them, upon the 
Bond with ſuch a general Condition to reſign upon Notice; 
there was nothing of Simony appear'd to them ; and if ſuch a 
Bond might be given upon a good Reaſon, as the Biſhop ad. 
mits it might, why muft it be ſuppos'd to be void, becauſe an 
ill Uſe may be made of it, for that is contrary to a Rule in 
Law, viz. Iniquum non eſt preſumendum. | 
About 19 Years afterwards the like Caſe came in queſtion 
again in the ſame Court, between (1) Babington and Wood, and 
the like Judgment was given, I ſuppoſe upon the Authority of 
the former Reſolution; for Juſtice Jones, who reports the Caſe, 
tells us, that the Judges had ſeen'that Prefident, and thereupon 
they gave Judgment for the Bond, upon a Demurrer to the 
A oo 
But the Biſhop of Worceſter will not allow One or Two ſolemn 
Deciſions to paſs for Law, but only ſuch which are conſonant to 
one another in a long Series and ſucceſſion of Time, which did 
not happen between theſe Two Judgments ; for the one was 
8 Fac. and the other 5 Car. 1. and that between theſe Two Ca. 
ſes there was another of the ſame Nature, Anno 15 Fac. where 
; — a contrary Judgment, viz. That ſuch a Bond was Simo- 
niacal. i | 
I confeſs there is ſuch a Caſe reported by () Mr. Attor- 
ney Noy, not as a ſolemn Judgment, but only as an Opinion of 
the Court Obiter that it was Simony ; for it appears by the very 
Book that it was not the Point in Queſtion, and the Report it 
ſelf is of no great Credit in the Law; for if the contrary Opt- 
nion, Anno & Jac, was Law, and ſo held by the unanimous Opi- 
nion of all the Judges of England, tis ſtrange it ſhould be al- 
ter'd by one Court, and but Seven Years afterwards ; and that 
neither my Lord Hobert, who was then chief Juſtice, nor Hutton, 
one of the Judges of that Court, nor any other ag” a of 
that Time, ſhould take any Notice of it beſides Mr. Noy. 
About g Years after that Caſe of Babington and Wood, the like 
Queſtion was debated between * Carey and Neo, and that was 
upon a Demurrer to the Declaration, where the Action was 
brought npon ſuch a Bond ; and the Court held the Condition 
to be good, except it had been made for a Simoniazal Purpoſe, 
and if fo, it ought to have been pleaded and + averred. | 


(2) Cro. Car. 184. Jones 220, (4) Noy 22. * 1 Rol. Abr. 
117. + Moor 641. | 4 | | 
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So that the Law ſeeming to be ſo well ſettled in this Point» 
about 30 Years afterwards, when an Action of Debt was brought 
upon a Bond with ſuch a Condition, between * Watſon and Ba- 
ker; the Defendant was advis'd not to demur to the Declara- 
tion, and inſiſt that the Bond was Simoniacal, but he pleaded In 
forma juris reſignav#, and that the Biſhop accepted his Reſig- 
nation: Now, I think, that notwithſtanding the Opinion of 
that learned Biſhop before-mention'd, all theſe Caſes may paſs 
for Law, becauſe they are conſonant to one another in a long 
Succeſſion of Time. | | 

We are told by the ſame (x) Biſhop, that ſuch a Bond hath 
been condemn'd in Equity, when an ill Uſe hath been made of 
it, and *tis Reaſon it ſhould z and I believe a Perpetual Juril- 
diftion was decreed againſt it, not becauſe it was Simoniacal, 
but becauſe the Patron made a bad Uſe of it to defraud the 
Parſon of his Tythes; for it was agreed on all Sides, that the 
Bond it ſelf was good, and ſo is this Condition following. 

Whereas P. S. is within a ſhort Time to be preſented, inſtituted 
and indufted to the Church of H. in the County of S. 1 there fore the 
ſaid P. S. ſhall after his Admiſſion, Inſtitution, and Induction there- 
unto, at any Time, upon the Requeſt of E. T. bis Heirs, Executors, 
or Adminiſtrators, reſign the ſaid Church or Refory of H. 10 the Or- 
dinary of the Dioceſs of C. for the Time being, ſo that the ſaid E. T. 
Patron of the ſaid Church, or his Heirs, may preſent again to the 


* 


Same, diſcharg'd of all Incumbrances done or ſuffer'd by the ſaid 


P. S. that then, Cc. i is E 

Upon the whole Matter, theſe Bonds to reſign generally upon 
Notice, have been held good both in Law and Equity ; tho' we 
are told they are Simoniacal, becauſe they are Bargains to ob- 
tain Preſentations, and contrary to the Oath which Clergymen 
take, viz. That they have not made any Simoniacal Contract or Pro- 
miſe whatſoever concerning the ſame. 

I ſhall not controvert this Matter, whether tis ſo or not, I 
have declar'd what the Law is in reference to ſuch a Bond, and 
ſhall only add, that if *tis put in Sute, and the Defendant pleads 
Reſignavit on ſuch a Day to the (0 Biſhop, and that he acce 
ted it: This ſhall be tried by the Country, and not by Certifi- 
cate from the Biſhop. | 

And here, by the way, *tis to be obſerv'd, that a Benefice 
with Cure cannot be void by the ſole Act of the Party, viz. By 
Reſignation, without the Acceptance of the Biſhop, becauſe 
he is to give Notice to the Patron that he may preſent again; 
but if he refuſes to accept it, then notwithſtanding the Reſig- 
nation the Incumbent oontinues ſo ſtill. be 


2 Sid. 317. Raim. 175. (x) 2 Chanc. Rep. 186. (5) Sid. 
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WE read in the Scriptures that || Foſepb died, being t 10 
Years old, and that they embalm'd him and put him in 
a Coffin in Egypt, and that our * Saviour himſelf commended the 
Love of that Woman, who, out of a ſecret impulſe on her Spirit 
that he was about to be crucified, power'd out of the Alablaſter 
Box that precious Ointment on his Head, which from the cir: 
cumſtance of the Time, and nature of the Action, might be ta- 
ken to be an embalming his Body. j 
Tis probable, that from theſe Inſtances the Primitive Chri- 
ſtians were ſo careful to embalme the Dead, which was us'd 
amongſt them as a Memorial of the Reſurrettion to Glory; and 
tho' they always gave them a ſolemn Interment, yet it was ne- 
ver ſuffer'd to be in the Body of the Church, till ſome hun- 
dreds of Years after Conſtantine the Great, who earneſtly de- 
_ fir'd to be buried in the Porch of that Church at Conſtantinople, 
which he had built in Memory of the Apoſtles, and his Son 
eſteem'd it as a peculiar Honour done to his Father, when he 
got Leave for him to be buried there. | 
The Romans buried their Dead in the Highways, and there- 
fore it was proper for them to engrave on their Tombs Siſte 
Viator; but *tis not ſo when the People were buried in Churches, 
It is difficult to determine when this Uſage was introduc'd 
here, therefore I ſhall not attempt it; but ſhew that the Free- 
hold of the Church is in the Incumbent, and ſo is the Freehold 
of the Churchyard; and therefore none can be buried in the 
Church without Leave, but they may- in the Churchyard, be- 
cauſe *tis the Burying-Place of the oy : And tho? he gives 
Leave to bury.in the Church, yet ſomething may be due to the 
( Churchwardens, by Cuſtom, for burying there, which Cu- 
ſtom may be good, becauſe the Pariſh is to be at the Charge to 
make up the Church-Floor; but then if the + Cuſtom is denied, 
it muſt be tried at Law, and not in the Spiritual Court: And 
this was the Caſe of the Churchwardens of the Pariſh of St. Ste- 
phen Walbrooke in London, who libelled in the Spiritual Court 
for 11. 6s. $4. for burying a Perſon in the body of that 
Church, ſuggeſting their Title to have ſo much by Reaſon they 
_ the ſame. | | 
ut a Miniſter cannot refuſe to bury the Dead, if he doth, 
having Notice, and the Corps being brought to the (a) Church, 
he ſhall be ſuſpended from his Miniftry for Three Months, 
And after a Man is buried, if any one ſhould dig up che Grave, 
and take away the Winding-Sheet *tis || Felony, becauſe the 
property of ſuch Goods is ftill in the Owner; but fomething is 


| || 59 Gen. ult. * 26 Mat. 12. (7) 2 Cro, 367. + 1 Vent. 
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due to the Miniſter for Bufying: For in a National Syti6d held 
in the Reign of H. 1. in which Archbiſhop Anſelme preſided 
it was decreed, that the Dead ſfiould not be carried out of 
their Pariſhes to be buried, leaft the Pariſh-Ptieſt ſhould loſe 
his Dues; which is the Reaſon, why the Clergy do now demand 
Fees fot the Burial of thoſe who die in their Pariſhes; tho' bu- 
ried in other Places. | | oo 

By the Statute 30 Car. 2. cap 3. the Miniſter of every Pariſh 
is to keep a Regiſter of the Butials, and of Affidavits of Per- 
ſons buried in Woollen, | | 

Theſe Affidavits muſt be brought within Eight Days after 
the Burial; if not, the Miniſter muſt enter a Memorandum of 
the Default; and of the Time when he gave Notice thereof to 
the Pariſh Officers, which Notice muſt be given in Writing, un- 
der the Hand of the Miniſter ; and this may be done at any 
Time, but the beſt way is ſoon aftet the Eight Days are ex- 
ws ; the Mintſter making Default in any of theſe Particulars 
orteits 51; | | | | 

The Affida dit muſt be taken by a Juſtice of the Peace, May: 
or, or ſuch like Officer, in the Pariſh where the Party was buris 
ed; and if there is none in that Pariſh, then by a Miniſter in the 
County, excepting in that Pariſh where the Corps was buried. 
He who takes the Affidavit muſt ſet his Hand to it, and it 
muſt be atteſted by Two Witneſſes, who were preſent at the 


taking it. 
| Canons. 5 
Ince the Church is a Society of Chriſtians, and ſince every 
Society muſt have Authority to preſcribe Rules and Laws 
tor the government of their own Members, it muſt neceſſarily 
follow that the Church hath this Power; for otherwiſe there 
would be great Diſorder amongft Chriſtians. | 
This Power was exercis'd in the Church before the Empire 
became Chriftianz as appears by thoſe ancient Canons made be- 
fore that Time, and which are mention'd in the Writings of 
the Fathers, who liv'd in the Primitive Times:: 
This appears likewiſe by the Apoſtolical Canons, Which are 
of great Antiquity, tho* not made by the Apoſttes themſelves, 
as the Name imports ; it appears likewiſe by other Councils, 
whick were held in the Second Century, and by the Canons 
which were made in thofe Councils, which were not Directory 
alone, but were binding, and to be obferv'd by the Clergy, uns 
der the penalty of Deprivation z and by the Laity, under the 
in of Excommunication 2: And laftly, this appears by the con · 
ant practice and uſageof the Church to this very Time; ſo that 
under this Title I ſhall mention, 
1. Foreign Canons- ; 
2. Such which have been receiv'd heres | | 
J. The power of making => Canons: = 
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As to the Firſt, Conſtantine the Great, and the firſt Empe. 
ror, who gave Chriſtians ſome reſpite from Perſecution, cau- 
ſed general Councils, and national and provincial Synods to be 
aſſembled in his Dominions 3 where, amongſt other Things, 
Rules were made for the Government of the Church, which 
were call'd Canons; the Subſtance whereof was at firſt collected 
out of the Scriptures, or the ancient Writings of the Fathers, 

I ſhall not trouble the Reader with a long Hiſtory of Provin- 
cial, Conftitutions, Synodals, Gloſſaries, Sentences of Popes, 
Summaries, Reſcripts, and other Rhapſodies, with which the 
Canon Law hath by degrees been compil'd ſince the Days of that 
Emperor; tis ſufficient to ſhew, that theſe Things were col- 
lected in three Volumes, by uo Biſhop of Chartres, about the 
14th Year of our (b) King H. 1. which are commonly call'd 
the Decrees; and theſe. were corretted about 35 Years after- 
wards, by (c) Gratian a Benedictine Monk, and are now the 
moſt ancient Volumes of the Eccleſiaſtical Law. 

Theſe Decrees were not at firſt ſtanding Rules to bind the 
— * in general, but were only made for the government of 
the Clergy. 

In a ſhort Time afterwards Attempts were made by the Pa- 
pal Authority to draw the Laity to obey theſe Decrees; and 
this was done, as ſome Authors tells us, Timmide & precario, by 
propoſing certain Rules to them for Faſting-Days, which were 
calFd by the mild and gentle Name of Ragations, and not Canons; 
and the Lai, by this Means, complied to obey them, not as 
impos'd on them ſtrictly to be obſery'd as Laws, but Rogando, 
their Compliance to them. a 

But all the Eccleſiaſtical Laws of England were not deriv'd 
from Rome; for tho' ſome foreign Canons were receiv'd here 
before the Conqueſt, yet the Saxon Kings, after they were con- 
verted from Paganiſm, did, by the Advice of their Clergy 
within this Realm, make ſeveral Ordinances for the govern- 
ment of the Church; and after the Conqueſt ſeveral Provin- 
cial Synods were held here, in which Conſtitutions were made, 
which are part of our Eccleſiaſtical Laws at this Day. 

Theſe Decrees, corrected by Gratian, were publifh'd in En- 
gland in the Reign of King Stephen; and the Reaſon of the Pub- 
lication at that Time might be to decide the — ween 
Theobald, Archbiſhop of Canterbury, and Henry Baſhop of Muton, 
the King's Brother, who being made a Legate, the Archbiſhop 
look d upon it as a Diminution of his Power, and an Epcroach- 
ment upon that Privilege which he had as Legatus natis. 

However, theſe Decrees were receiv'd by the Clergy of the 
Feftern Church, but never by thoſe of «the Eaſt, which is the 
Reaſon why their Prieſts might marry ; which thoſe of the Weſt 
did not, becauſe they were prohibited by theſe Decrees. 


(6) Anno 1114. (e) Ridly 98. 
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. Thenext, in order bf Time; were the Decretali, which are Ca- 
e honical Epiſtles written by Popes alone, or aſſiſted by ſome Car- 
„ (dinals, to determine any Controverſy, and of thoſe there are 
u likewiſe Three Volumes. OILS | 
{ Theſe Decretdls were Obligatory to all the Laity, as well as 
„to the Clergy, not only in Spiritual Affairs, but in Civil; and 
in their Temporal Eſtates: As for Inſtance; That no Lon | 
| ſhould preſent to a Benefice, nor marry within the prohibited 
Degrees; that Children born before Marriage ſhould, by a 
Subſequent Marriage of their Parents, become Legitimate, and 
capable to inherit their Eftates ; and that all Clerks ſhould be 
exempt from Secular Power, Gc. EE 2 
The Firſt Volume of theſe Decretals was compil'd by Rai- 
-mundus Barcinius, who was Chaplain to Pope Gregory IX. and pub- 
liſh'd by him about the 14th Year of our King * H. 3. this was 
appointed to be read in all Schools, and was to be taken for Law 3 
in all Ecclefiaftical Courts. | 3 8 
About 60 Years afterwards, Simon, a Monk of Walden, began 
to read theſe Laws in the Univerſity of Cambridge, and the 
next Year in Oxford. : 
The Second Volume was collected and put into Method by 
Pope Boniface VIII. and publiſh'd about the 27th (4d) Year of 
our King £4. 1; | 
The Third Volume was collected by Pope Clement V. and 
publiſh'd in the Council of Vienna, and likewiſe here, (e) Anna 
2 Ed, 2, and from him were call'd Cle mentines. 1 
Each of theſe Volumes is divided into Five Books, contain 
ing almoſt the ſame Titles. | Pet, | 
he Firſt Book contains the Authority of Cuſtoms, Conſti- 
tutions and Reſcripts, the manner of confirming and conſecra- 
ting Archbiſhops and Biſhops; it treats of Reſig nation of Bene- 
fices z the Duties of Biſhops to inſpett the inferior Clergy, that 
Divine Service may be perform'd; the Times of ordering Per- 
fons to the Miniſtry, and how they are to be qualify'd ;' that 
Miniſters Sons ſhould not immediately ſucceed their Fathers 
in the ſame Benefice ; that no Villains, Bigamiſts, or deform'd 
Perſons be admitted to Holy Orders: 3 
Then it ſets forth the Antiquity and Office of Archdeacons, 
Vicars; Judges; Delegates, and many other Matters relating 
1 to the Perfons of ſuch who are concern'd in Eeclefiaſticat 
irs. | 
The Second Book of the Decretals treats of Things and | 
not of Perſons. As for Inftance : It treats of the manner of Ci- h 
tations, Lidels, and Proceedings therein to Sentence, and ſome- | 
r Appeals. | | 
The Third Book treats of the Lives and Behaviour of Clerks, WO 
Who may be married, and in what Caſes they may be Non-reſi- | 
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dent; then it treats of Prebends and Dignities, which may 
be had by Inſtitution from the Biſhop ; of the Avoidance of Be- 
nefices, and Time of Lapſe ; that Biſhops ſhall not ſell, Sc. with. 
out the conſent of the Chapter; in what Caſes the Goods of 
the Church may be ſold, and in what not. „5 

Then follows a Treatiſe of Laſt- Wills; the Succeſhon of In- 
te ſtates; a Diſcourſe of Tythes, Burials, Firſt-Fruits and Of. 
ferings; of the right of Patronage; of Synodals and Procu- 
rations ; of Conſecration of Churches, Celebacy, Divine Ser- 

vice, Euchariſt, Monks, Baptiſm, of Pa piſts not baptiz'd, Fat 
. ing, Purification of Women, building and repairing Churches 
and Churchyards, Clerks not to meddle in Civil Aﬀairs. 

The Fourth Book treats of the difference between Eſpouſals 
and Marriage; of clandeſtine Marriages, and how to be made 
good; of a Woman promiſing Two Men, whoſe Wife ſhe ſhall 
be; of a Man marrying a Woman with whom he had former- 
ly committed Adultery z if ſhe did not know that he had a 
Wife then living, he cannot leave her after the Death of his 
firſt Wife; whether leprous Men may marry or not; of him 
who hath known his Wife's Siſter, or his own Couſin German; 
within what Degrees of Conſanguinity or Aﬀinity a Man may 
marry; what Children are legitimate; of Divorces, and of 
ſecond Marriages. | | 

The Fifth Book treats of criminal Matters, in which the 
Spiritual Court hath juriſdiction; as Simony, of Hereticks, 
Schiſmaticks, the Puniſhment of Fews, that they ſhall not take 
a Chriſtian to be their Servant; that if a Servant is a Fen, 

they ſhall ſell him to a Chriſtian for a Shilling. 

That they may repair their old Synagogues, but not build 
new ones; that they ſhall not open their Doors or Windows on 
Good Friday; that their Wives ſhall not have Chriftian. Nur- 

"/ fes, or be Nurſes to Chriſtian Women; that they wear diſtin 
Apparel from Chriſtians. | 5 | 
Then it treats of Apoſtates, Anabaptiſts, the Puniſhment of 
killing our own Children ; of Children expos'd to the Com- 
paſhon of others; of Murders and Manſlaughter ; of Whore- 
dom, Adultery, Rape, Thieves, Robbers, Uſury, Deceit, 
Falſhood, Sorcery, Colluſion, Coſenage, Children: not to be 
puniſh'd as Men; of Clerks who are Hunters and Hawkers, Cc. 
Theſe Decretals were never receiv'd here, or any where 
elſe, but only in the Pope's Dominions, which are therefore 
call'd by the Canoniſts, Fatriæ Obedientiæ, as particularly the 
Canon concerning the Inveſtiture of Biſhops, by a Lay Hand. 

John Andrew, a famous Canoniſt in the Fourteenth Century, 
wrote a Commentary on theſe Decretals, which he entitl'd Ne- 
vella, trom a very beautiful Daughter he had of that Name, 
whom he bred a Scholar; and the Father being a-Profeſſor of 
the Law at Bologna, had inſtructed his Daughter ſo well in ity 
chat ſhe aſſiſted him in reading Lectures to his Scholars, — 

. | 2 therefore 
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therefore to perpetuate her Memory, he gave that Book the 
Title of Novella from her Name. N 5 

About the ioth Year of the ſaid King Ed. 2. Pope Fobn XXII. 
publiſh'd his Extravagants. | : 2 

Now as to us here in England, even at that Time when the 
Papal Authority was at the higheſt, none of theſe foreign Ca- 


nons, or any new Canons, made at any national or provincial 


Synod here, had any manner of Force, if they were againſt 
the Prerogative of the King, or the Laws of the Land. 
'Tis true, every Chriſtian Nation where the Pope's Supre- 


macy was acknowledg'd, ſent ſome Biſhops, Abbots, or Priors, 


to thoſe foreign Councils, and generally Four were ſent out of 
England; and it was by that Means, together with the Allow- 
ance of the Civil Power, that ſome Canons made there were re- 
ceiv'd here, but ſuch which were againſt the Laws were totally 
rejected: I ſhall inftance in a few, and ſo proceed. 

in the (f) Extravagants of Pope Fobn, there is a Canon that 
a Biſhop ſhall have the Tythes of all fuch Land within his 
Dioceſs, which is not appropriated to any Pariſh. 

Anno 7. Ed. 3. a 97 ariſing, who ſhould have the 
Tythes of ſuch parts of Foreſt Lands, which were not within 
the Bounds of any Particular; Sir William Herſe, who was then 
Chief Juſtice of the Common-Pleas held, that the Biſhop of the 
Dioceſs ſhould have them, and probably he grounded his Opi- 
nion upon this Canon; but my (g) Lord Coke tells us, that 
Canon was never receiv'd here; for it was the Prerogative of 
the King to grant ſuch Tythes to whom he would; and ac:or- 
dingly,. Arno 22. Ed. 3. the Grantee of the King brought an 
Action againſt ſome Eccleſiaſticks, concerning Tythes ariſing 
in Rockingham Foreſt ; and then Thorp, Chief Juſtice of the ſamo 
Court, held the Right to be in the King, and by conſequence * 
in his Grantee. N | | 

But Simon ip, who was then Archbiſhop of Canterbury, be» 
ing a Man of an ambitious Temper, and not contented with 
that Grant which he had got from the Pope, to receive a Sub- 
ſidy of all the Clergy of the, Dioceſs ; for the better 3 * 
of his Archie piſcopal Dignity, petition'd the King in Coun» 
cil, that he might have thoſe Tythes; and becauſe the Matter 


was not then determin'd by the (b) Council, the Chief Juſtice 


gave no judgment in the Caſe depending before him. 

Another Inſtance is, that by the Canon Law Parſons were to 
repair the Pariſh Churches; but this being contrary to the 
(i) Cyſtom of the Realm, that Canon was never receiv'd here, 
for the Pariſhioners alway repair it. 

The Canon in the Decreials, that Children Born before 
Marriage ſhould he Legitimate, if the Parents afterwards mar- 


5 Tit. de decimis. cap. 13+ ( £ ) 2 Inſt. 647, ( 22 Aſ- 
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ried was not receiv'd here: Tis true, ſome Attempts wer 
made in Parliament to eftabliſh this into a Law, and particu. 


d with the Temporal Lords for that Tae but anſwe · 
red Una Voce, that they would not change the Laws of the 
Land; and (7) Glarnvil tells us, what was then attempted was 
Contra jus & conſuetudinem Regni. PEE 
By a Canon made at a Council held at Zyons, a Man twice 
married, or who had married a Widow, was not to have the 
benefit of his Clergy upon a Conviction for Felony. The Bi- 
ſhops in thoſe Days interpreted this Canon to extend only to 
ſuch who were twice married after that Council, and therefore 
demanded thoſe Clerks who were twice married before ; but 
becauſe the judges of the Common Law had a Right to deter- 
mine the allowance of this Privilege, and becauſe by the dif- 
allowance the Life of a Man was to be taken away, therefore 
they would not allow this Canon till it was declared in Parli- 
ament, that as well thoſe who were married twice before, as 
thoſe who were twice married after ; the Council ſhould not 
be deliver'd to the Prelates, but ſhould be depriv'd of the be- 
nefit of their Clergy; 
But this is now taken away by the Statute 1 Ed. 6. cap. 12. 
So the Canons for exempting the () Clergy from the Tem- 
poral Juriſdiction were never abſolutely recziv'd here; tis 
true, the Clergy had many Privileges, but were never totally 
exempted from Trials in the King's Court. - 
Sa the Canons concerning Appeals, Proviſors, Diſpenſa- 
tions, Cc. were never receiv'd here by the general Conſent of 
th2 People; for ſometimes they were oppos'd, and at other 


Times obey'd, as the Authority of the Pope prevail'd here. 


T hat Canon in the Decretals, prohibiting the Son of a Cler- 
gyman immediately.to ſucceed his Father in the ſame Benefice, 
without a Diſpenſation from the Pope, never prevail'd here: 
T his was the Opinion of Juſtice Doderidge, in the Caſe of (n) 
Stokes and Sykes, where the Son was preſented by a Lay Patron to 


the Benefice, after his Father; the Biſhop refus'd to admit him, 


y Reaſon of this Canon; therefore the Patron preſented Sykes, 
ho was admitted, inftituted and inducted; and the Biſhop and 
cumbent were ſu'd in the Delegates, but they obtain'd a Pro- 
hibition, and the Book makes a Quare whit Remedy for the 
rſt Preſentee. 9 | 5 
In many other Caſes, Foreign Canoat were never receiv'd 
here, As that concerning the Marrying the Woman with 
whom he had committed Adultery ; the prohibiting any Sale 
of Advowſons; the revocation of a Preſentation by a Spiritual 
Patron, and ſeveral others. And the Canon Law it ſelf was 
of ſo little efteem amongſt the Civilians of that Age, that it was 
call'd by them Craſſa qui tas. 1 . EO 


(Caps. ()Lib.7. cap15. (wn) Poph-157, (e) ach gn. But 


? 
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Bot ſome of theſe Foreign Canons were receiv'd here, and 
obtain'd the force of Laws, by the general Approbation of the 
King and People (tho' it may be difficult to know what theſe 
Canons are) and it was upon this Pretence that the Pope claim- 
ed an Eccleſiaſtical Juriſdiction here, independent of the King, 
and ſent his Legates hither, with Commiſſions, to determine 
Cauſes according to thoſe Canons, which were now compild 
into ſeveral Volumes, and call'd Jus Canonicum; and theſe were 
not only enjoin'd to be obey'd as Laws, but publickly to be 
read and expounded in all Schools and Univerſities, as the Ci- 
vil Law was read and expounded there ; and this was to 
be under pain of Excommunication to thoſe who neglected. 

This created Quarrels between Kings, and ſeveral Archbi- 
ſhops and other Prelates, who adhered to thoſe Papal Uſurpa- 
tions. For ſuch Foreign Canons which were receiv'd here, ne- 
ver had any force from any Papal Legatine, or Provincial Con- 
ſtitutions, but from the acceptance and uſage of the Church 
here: For the Biſhops who were ſent from hence to aſſiſt in Fo- 
reign Councils, conſented to the Canons made there; yet that 
did not (0) bind till allow'd by the King and People, as I have 
already obſerv'd«- 

However, when a Canon is thus receiv'd upon an ancient 
Practice and general conſent of the People, in ſuch Caſe tis 
part of the Law of the Land. 5 I 

Beſides theſe Foreign Canons, there were ſeveral Laws and 
Conſtitutions made here, for the Government of the Church, 
all which are now in force ; but had not been ſo without the 

Aﬀent and Confirmation of the Kings of England, For even 
from William the Firſt, to the time of the Reformation, no Ca- 
nons or Conſtitutions made in any Synods here were ſuffer'd to 
be executed if they had not the Royal Aﬀent. And this was 
the common Uſage and Practice here, when the Papal Uſurpa- 
tion was moft exalted; for if at any Time the Eccleſiaſtical 
Courts did by their Sentences endeavour to enforce Obedience 
to ſuch Canons, the Courts, at Common Law, upon Complaint 
made, would grant Prohibitions. | 

So that the Statute of Submiſſion, which was afterwards made 
Anno 25 H. 8. ſeems to be declarative of the Common Law, 
that the Clergy could not De jure, and by their own Authority, 
without the King's Aﬀent, enact or execute any Canons. 

Theſe Canons were all collected and explain'd by Lyndwood 
Dean of the Arches, in the Reign of H, 6, and by him reduc'd 
under this Method, D 

1, The Canons of Stephen Langton, Cardinal and Archbiſhop 
of Canterbury, made at a Council held at Oxford Anno 6. H. 3. 

2, The Canons of Cardinal Oito, the ac oy Legate, who 
held a general Council in St. Paul's Church, Anno 21 H. 3, 


(o) Latgh, 234. Palm, 458. Jones 160 
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which from him were call'd the Conſtitutions of orto; upon 


which Jobn de Athon, one of the Canons of Lincoln, did write 
a Comment. | 

3. The Canons of Wege of Savoy, Archbiſhop of Canter, 
bury, Anno 45 H. 3. hic Vere all Uſurpations upon the Com. 
mon Law, as concerning the Boundaries of Pariſhes ; the Right 
of Patronage, and againſt Trials of the Right of Tythes in 
the King's Courts, againſt Writs of Prohibition, Cc. 
And tho! he threatned the (p) Judges with Excommunication 
(of which ſome were then Clergymen) if they diſobey'd the 
Canons, yer they proceeded in theſe Matters, according to the 
Laws of the Realm; and kept the Eccleſiaſtical Courts withig 
their proper Juriſdiftion. | 

But this occaſion'd a Variance between the Spiritual and 
Temporal Lords, and thereupon the Clergy, 31 H. 3. Cxhibi- 
ted — Articles of their Grievances to the Parliament, 
which they call'd Articuli Cleri; the Articles themſelves are 
loſt, but ſome of the Anſwers to them are extant; by which 
it appea A that none of thoſe Canons made by Bomface were 
confirm'd. 1 | 
4. The Canons of Cardinal Ortobon, the Pope's Legate, why 
held a Sud at St. Paul's, Anno 53 H. 3. in which he confirm- 
ed thoſe Canons made by his Pre or Otto, and publiſh'd 
Tome new ones; and by his Legatine Authority commanded 
that they ſhou}d be obey!d ; Upon theſe Canons, likewiſe, the 
ſaid Fobn de Athon wrote another Comment, 

5. The Canons of Archbiſhop Pecham, made at a Synod held 
at Reading, Anno 1279. 7 Edw. 1. yy 
6, The Canons of the ſame Archbiſhop, made at a Synod 
held at Lambeth, Two Years afterwards. | | 
F 7 The Canons of Archbiſh 

2 1. g ' F 

8. The Canons of Archbiſhop Reynolds, at a Synod held at 
Oxford, Anno 1322. 16 Edw. 2. ; 
9. The Canons of Symon Mepham, Archbiſhop of Canterbury, 
made Ano 1328. 3 Ed. 3. 3 fo 

10. Of Archbiſhop Stratford. | | 

11. Of Archbiſhop Symon ſlip, made 1362, 37 Ed. 3. 


$2. Of Symon Sudbury Archbiſhop of Canterbury, made Anny 


1375, 2 Rich, 2. | 
13. Ot Archbiſhop Arundel, made at a Synod at Oxford Anno 
1403. 10 U. 4. ; Bf | 75 
14. Of Archbiſhop Chicheley, Anno 1415. 3 H. 5. 
15, Of Edmond and Richard, Archbiſhops of Canterbury, who 
immediately ſucceeded the aforeſaid Stephen Langton, | 


But theſe Canons þeing made in times of 5 Authority 


here, were ſoon after the Reformation intended li 


kewiſe to be 
8 * — —ͤ — 
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r:form'd by Archbiſhop Cranmer, and ſome other Commiſſio- 
ners appointed for that LAG by H. 8. and Ed. 6. The Work 
was finiſh'd, but the King dying before it was confirm'd, it ſo 
remains to this Day. | | . | 
The Book is call'd Reformatio Legum Zecleſi aſticarum ex Autho- 
ritate Regis, H. 8. inchoata © per Ed. 6. provedta; it was put in- 
to elegant Latin by Dr. Haddon, who was then Univerſity Ora · 
on of Cambridge, aſſiſted by Sir Fobn Cheek; who was Tutor to 
E * 6, ; * 

The next Thing to be conſider'd, is, the Authority of making 
Canons at this Day; and this is grounded upon the Statute 
25 H. 8. commonly call'd the 14 Act of Submiſſion of the 
Clergy, by which they acknow gd that the Convocation had 
been always afſembled by the King's Writ z and they promis'd 
in Verho Sacerdotis, not 10 attempt, claim, or put in uſe, or enaft, 
promulge, or execute amy new Canons in Convocation, without the 
King's 1 or Licenſe, . PE Lis | 
Then follows this enacting Clauſe, viz, That they ſhall not at- 
ay th * or claim, or put in uſe any Conſtitutions or Canons 
without the King's Aſſent : And ſo far this Act is declarative of 
what the Law was before; for Archbiſhop Hubert holding a Pro- 
vincial Council in the Reign of R--s, was prohibited to proceed 


in it by Jeffery Firzperer, who was then Chief Juſtice of England, 


becauſe he had not the King's Leave. 

But the Clauſe beforemention'd extends to ſuch Canons 
which were then made both Beyond-Sea and here, yiz. to Foreign 
Canons, that they ſhould not be executed here till receiv'd by 
the King and People as the Laws of the Land ; and to Canons 
made here which were contrary to the Prerogative, or to the 


Laws and Cuſtoms of the Realm. 


This appears by the Proviſo, That no Canons ſhall be made, 
or put in Execution within this Realm, which ſhall be contrary 
to the Prerogative or Laws. W nie: K | 

But the next are negative Words, which relate wholly to 
making new Canons, Viz. nor make, promulge, or execute any ſuch 
Canons without the King's Aſſemt, | 

Theſe Words limit the Clergy in point of Juriſdiftion, viz. 
That they ſhall not make any new Canons, but in Convocation ; 
and they cannot meet there without the King's Writ z and when 


they are met and make new Canons, they cannot put them in 


Execution without a Confirmation under the Great Seal. 

Some Years after this Statute the Clergy proceeded to Act 
in Convocation, without any Commiſſion from H. 8. But the 
Canons which they made were confirm'd by that King, and ſome 
of his Succeſſors, as particularly the Injunctions publiſh'd An- 
no28'H, 8. for the aboliſhing ſuperſtitious Holy-days; thoſe 
for Preaching againſt the uſe of Images, Relicks and Pilgrima- | 
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; thoſe for repeating the Creed, the Lord's Prayer and T 
C mmandments phe 57200 Tongue. l | N 
Sometimes that King proceeded by the advice of his Biſhop 
out of Convocation, as about the Injunctions publiſh'd Ann 
30 H. 8. for admitting none to Preach but ſuch who were li. 
cens'd : Thoſe for keeping a Regiſter of Births, Weddings and 
Burials ; for the aboliſhing the Anniverſary of Thomas Becker, 
The like may be ſaid of thoſe Injunctions publiſh'd Amy 
2 Ed, 6.  provibicing carrying Candles on Candlemas-day, and 
Aſhes in Lent, and Palmes on e 85 
Queen Elizabeib, in the Second Year of her Reign, publiſh'q 
ſeveral Injunctions by the Advice of her Biſhops. And Two 
Years afterwards ſhe publiſt'd a Book of Orders without the 
Confirmation of her Parliament. | | 
is true, when ſhe was ſettled in her Government, all Church 
Affairs were debated in Convocations authoriz'd by her Poy- 
er. And ſeveral Canons were made in her Reign, and confirm'd 
by her Letters Patents; but becauſe ſhe did not bind her Heirs 
and Succeſſors to the Obſeryance of them, thoſe Canons expir'd 
with that Queen. r ee 66 
The old Canons were ſtin in force in all thoſe Reigns above, 
mention d. But || Ano 1 Fac, the Clergy being lawfully aſſem- 
bled in Convocation, the King gave them Leave by his Letters 
Patents to Treat, Conſult and oer on Canons, which they did, 
and preſented them to him, who gave his Royal Aſſent; and 
by other Letters Patents did for himſelf, his Heirs and Succeſ. 
fors, ratify and confirm the ſame, Theſe Canons thus eſtas 
bliſh'd were not then invented, but were collected out of ſuch 
Ordinances which lay diſpers'd in ſeveral Injunctions pub- 
liſh'd in thoſe former Reigns, and out of fach Canons and 
other Religious Cuſtoms which were made and us'd in thoſe 
Days; and being thus confirm'd are the Laws of the Land, and 
by the ſame Authority as any other Part of the (r) Law; for 
being authoriz'd by the King's Commiſſion according to the 
form of the Statute 25 H. 8. t x. are warranted by Act of Par. 
liament; and ſuch Canons ſo made and confirm'd, ſhall bind in 
(Y Eccleſiaſtical Matters as much as any Statute, 

'Tis true, an Act of Parliament may abrogate any Canon, 
unleſs it conſiſts in enjoining ſome Moral Duty; but a Canon 
not confirm'd by an (t) Att of Parliament cannot alter any other 
Law. 'Tis agreed that Canons made in Convocation, and con- 
firm's by Letters Patents; bind in all Eccleſiaſtical Affairs ; tliat 
no Canons in England are abſolutely confirm'd by Parliament, 
yet they are part of the Laus of the Land, for the Government 
of the Church, and in ſuch Caſe bind the Laity as well as the 
Clergy; that tho' ſuch Canons cannot alter the Common Law, 
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tutes, or Queen's Pretogatiye, yet they may alter other Ca- 
— 2 e the —— could not make new Canons. 
All chat is requir'd in making ſuch Canons, is, that the Cler- 
xy confine themſelves to Church Affairs; and not to meddle 
with ſuch T Mags which are ſettled by the Common Law. 
But tho? no Canons are abſolutely confirm'd by Act of Par- 
liament, yet thoſe which are neither contrary to the Laws of 
the Land, or to the King's Prerogative, and which are con- 
firm'd by him, are made good and allow'd to be ſo by the Sta- 
tute 25 H. 8. Therefore where a Schoolmaſter was ſu'd in the 
Eccleſiaſtical Court for keeping School without leave of the Or- 
dinary, contrary to the Canon, and upon a Motion for a Pro- 
hibition it was deny'd ; for tho* the Att of Uniformity gives a 
Penalty of 5 J. in ſuch Caſe, to be recover'd by Bill, ©c. yet 
that doth not take away the Eccleſiaſtical 11 where 
they proceed on the Canons, which are neither contrary to the 
Law, nor encroach on the King's Prerogative, 2 Lev, 222. 
Some of thoſe Canons made in 1603, are now obſolete, and 
do not concern either the Government of the Church, or the 
right of any particular Perſon ; as for Inſtance, the 74th Ca- 
non, which requires that the beneficed Clergy ſhall wear Gowns 
with landing Collars, and Square Caps; and when they travel they 
ſhall wear Cloaks with Sleeves, but without long Buttons, 
That a Pariſh Clerk ſhall be a Man who can Write and Read, 


and be competently skill'd in Singing. 0 
Theſe Things are ſeldom or never made any Articles of a 
Viſitation, for the Habit is totally diſus'd, tho? the Reaſon ſtill 
continues, viz. That there ſhould be a Decency amongft Cler- 
en, to procure their outward Reyerence,; but for Pariſh 
terks, *tis'generally known, thoſe in the Country cannot write, 
and ſome can ſcaree read or fing went of | 
So that we fee Cuſtom prevails againſt the ſtanding Canons 
of the Church, and tis reaſonable it ſhould be ſo, for otherwiſe 
we muft not Kneel at Prayers between Eaſter and Miiſuntide, 
which was anciently prohibited: And the general diſuſe of a 
Canon, not in contempt to Authority, but by a tacite Conni- 
vance of our Governors, and without any Py Ales: to obey 
it, may in ſome Meaſure abate its Force. mY 
Now, as to the Matter of thofe Canons, that which tends to 
promote the Honour of GO D and Service of Religion, muſt 
neceſſarily bind our («) Conſciences. And ſuch are thoſe which 
enjoin the ſober Converſation of Minifters, prohibiting their 
frequenting Taverns, playing at Dice, Cards or Tables ; This 
was anciently prohibited by the Apoſtolical Canons, and in the 
_— — Viſitation here, and in ſeyeral Dioceſan Sy-. 
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So are thoſe Canons which relate to the Duties of Miniſten 
in Praying, Preaching, Adminiftring the Sacraments, and vi- 
ick; all theſe are Obligatory in point of Conſcience, 


I ſhalt conclude this Article with the Canons made in 1640, 


tho? they are not in force, and the Reaſon is as followeth : 

In the Year 1639. a Parliamentary Writ was directed to the 
Biſhops, to ſummon their Clergy to Parliament Ad conſerien. 
dum, c. and the Convocation Writ to the Archbiſhops A4 
tractaad. & conſentiend. | 

The Parliament met on the 13th of April 1640, and was 
gdifſolv'd on the 15th of May following; | 

Now, tho* the Convocation fitting by Vertue of the fir 
Writ directed to the 1 muſt fall upon the diſſolution of 
that Parliament, yet the Lawyers held that they might ii! 
continue fitting by Virtue of the King's Writ to the Archbi- 
ſhops ; for being call'd by that Writ, under the Great Seal, they 
might fir till diſſol vd hy the like Authority. | 

But this being a nice Point, a Commiſſion was granted about 
a Week after the diſſolution of the Parliament, for the Convo- 
cation to fit; which Commiſſion the King ſent to them by 
Sir Harry Vane, his Principal Secretary of State, and by Vir- 
tue thereof they were turn'd into a Provincial Synod; but the 
chief of the Clergy then aſſembl'd, defir'd the King to conſult 
all N of England in this Matter, which was done; and 
upon debating it in the Preſence of his Council, they aſſerted 
under their Hands, the Power of the Convocation in making 
Canons: Thereupon they ſate a whole Month, and compos'd 2 
Book of Canons, which were approv'd by the King, by the Ad- 
vice of his Privy Council; and confirm'd under the Broad Seal. 

They likewiſe gave Subſidies to carry on the War againſt the 


Scots, which was call'd Bellum le Ad and they enjoin'd the 
L 


taking an Oath, which the noble + rian tells us they could 
not do; and that they. did many other Things which might 
have been queſtion'd in the beſt of Times, and therefore were 
| ſure to be condemn d in the worſt. | I 
The Objection againſt the Canons was, That they were not 
made purſuant to the Statute 25 H. 8. beforemention'd, becauſe 
they were made in a Convocation, fitting by the King's Writ to 
the Archbiſhops, after the Parliament was diſſolv'd, tho' there is 
nothing in the Statute which relates to their ſitting in time of 
Parliament uy; et that being the Proper Time for the Con- 
vocation to fit, the making theſe Canons at any other "Time 
was imputed to the Biſhops as a Fault, and to move the People 
againſt their whole Order; which was afterwards abrogated in 
thoſe Tumultuous Times which follow'd. | 
Therefore, after the Reftoration, Cc. an Act was made to re- 
ſtore them likewiſe to their Ordinary Juriſdiction, in which Ac 


Canon 75. f Clar, 1 Vol. 116, 


chere 
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there was 1 Proviſo that it ſhould not confirm thoſe Canons 
made in the (x) Year 1640, which Clauſe or Proviſo makes the 
King's Confirmation void. And thus the Eccleſiaſtical Laws 
were left as they were before the Year 1639. A 

From hence we may conclude, that Canons ſhonld be made 
in a Convocation, the Parliament ſetting ; that being ſo made 
they are to be confirm'd. by the Queen; and that without ſuck 
Confirmation they do not bind the Laity, much lefs any Order 
or Rule made by a Biſhop alone, where there is neither Cuſtom 
or Canon for it. As for Inftance ; The ( y ) Ordinary comman- 
ded that a Woman coming to be churched ſhould be in a Veil, 
and kneel at her Entrance into the Church, and pray towards 
the Eaſt : This was held to be void, becauſe the Biſhop had not 
Power to impoſe ſuch new Ceremonies, where there was neither 
Cuſtom or Canon to warrant them. | | 


Cathedrals ; See Churches. 
| Cat hedr at icum. 


; 4 i 
TYHIS is a Tribute due to the Biſhop from his Inferior 
Clergy, viz. A qualibet Eccleſia, at time of his Vili- 
tation, or as (3) Sir Henry Spelman tells us, Per Dioceſim Ambu- 


ant, that is in his Viſitation by Pariſhes, 


The Sum at firſt was uncertain, but at the ſecond Council 
held at Braga in Portugal, it was limited to Two Shillings ; and 
by the Seventh Council of Toledo in Spain, it was decreed, that 
he ſhould not preſume to take any more. | 

This Payment began when the Revenues of the Church 
were no longer receiv*d by the Biſhop; for in the firſt Ages of 
N he receiv'd all, and diftributed Part to his Clerg 
for their Maintenance; but when once the Clergy had a fix 
and ſettl'd Maintenance, then they began to claim this Duty in 
nature of a Rent paid by the Tenant to his Lord, of wham he 
holds, In Argumentum Sub jectioni, and it was call'd Catbedrati- 
cum in honorem Cathedre, and 'tis now become n Ecclefiaſt:- 
cum; but tis not by Innovation, for tis ſettPd by Preſcrip- 
tion. | ' > g & 


Caveat. 


"TIS uſual where the Right of Patronage is likely to be 
_ conteſted, for a Caveat $p be entered with the Biſhop's 


| Regiſter by one of the Contending Parties, thus: 


— * — 


(.) 13 Car. 2. cap. 12. (5) 2 Rol. Abr. 225. (d Spelm. 


Gloſ. in verbo. 
| ö Caveat | 


1444. Caveat. 3 

Caveat Epiſc pu ne quis- admittatur ad Eccleam de H. ni 
convocatus, R. . Oe. a . ; 

The Canoniſts allow this to be done in the Life-time of the In. 
cumbent, Quia veretur damnum futurum; and that if another 
is inſtituted after ſuch a Caveat enter d, without Notice gj- 
ven to him who enter'd it, the Inſtitution is voids 

But 'tis otherwiſe at (a) Common Law, for a Caveat is on!] 
for the Benefit of the may and. to prevent his being found a 
Difturber ; it doth not preſerve Fus Ilaſum, ſo as to make all 
Subſequent Proceedings void, becauſe it doth, not come from 
any Superior; tis the ſame in the Spiritual Court as tis in the 
Temporal ; that is, 'tis only a Cautionary AR; for the better 
Information of the Judges. | | 

As for Inftance ; A (Y) Caveat enter'd in the Court of Chant. 
, that a Patent ſhould not paſs, or in the Queen's Silver-Oſſice, 
that a Fine ſhould not paſs ; yet if a Patent, or Fine, paſſeth 
after ſuch Caveat, tis not void; tis true, Fieri non deber, ſed 
factum valet, 5 
The Law is the ſame in the Spiritual Court; for if a Caveat 
is put in againſt an Adminiſtration, yet if *tis granted after- 
wards, tis not void. . g | 

So where a Diſpute was between Two Perſons, who ſhould 
be rightful Patron to 4 Church, one enter'd a Caveat with the 
(c) Biſhop in the 3 of the Incumbent, hut he was very Ill, 
and died the next Day; notwithſtanding this Caveat the Biſhop 
admitted and inftituted the Preſentee of the other, but he was 
not inducted; it was adjudg'd that the firſt Inſtitution was not 
void, for if it ſhould, it would be in the Power of the Biſbop 
to defeat any Patron of his Preſentation. As for Inftance ; 
When a Church is void he may cauſe any one to enter a Caveat, 
and then grant Ioftitution to the Perſon preſented, and avoid 
it again after Six Months, by Virtue of the Caveat, and ſo Pre» 
ſent by Lapſe. | x 
Lis reaſonable therefore, that the (d) Church ſhould be full 
upon an Admiſſion and Inſtitution after a Caveat; and when 
Suits have been brought in the Spiritual Court to avoid ſuch In- 
ſtitutions, the Courts of Common Law have granted Prohibi- 
tions; for 'tis no more than a Breach. of a Canon, and doth not 
make the Inſtitution void; but it ſeems reaſonable, that in ſuch 
Caſe the Biſhop ſhould be puniſh'd_ as a Diſturber, eſpecially if 
he who enter'd the Caveat ſhould happen to have a better Title 
than the other; or if not, that the Biſhop ſhould be ſtill pu- 
niſh d in the Spiritual Court, for a Breach of the Canon. 


* © Cautione Admittenda; See Excommunications 


— — 


(a) Pop. 133. (5) Sid. 372. (e) 1 Rol. Rep. 1 227. 2 Rol⸗ 
Rep. 7. 2 Cro. 460. 2 Rol. Abr. 220. (0 2Ro Abr. 261. 


Celſo: 
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Ceſiun. : TY 


| H Is is when the Incumbent of any Living is promoted 


to a Biſhoprick, the Church in ſuch caſe is void by Ceſſions 
It hath been Vexata Quæſtio, whether the Queen or Patron 


ought to Preſent upon ſuch Promotian, A. 

Tis true, this Point is not. determined either in the Year- 
Books, or any other ancient Books of the Law; and the Reaſon 
may be, becauſe the Kings of England in thoſe Days, ſeldom 
made uſe of this Prerogative; and if ever they claimed it, *twas 
very tenderly ; for the Pope challenged the Diſpoſal of all Pre- 
ferments in the Church. © * | 


This occaſioned the making the (o)Statute nia Providers, | 
ene in Eng ind to give 


to prevent his Collations to 
them to the King as Patron-Paramount. | 

But notwithſtanding this Law, even that King and his Suc- 
ceſſors did ſuffer the Pope ſtill to collate upon Promotions, 
and ſeldom or never diſputed it with him, but a Method was 
found out to ſave the Prerogative; for when a Parſon was made 
a Biſhop, it was uſual to grant the Temporalties to him before 
Conſecration z and this prevented the King's Right of (5) Pa- 
tronage, which Right he had whilſt the Temporalties were in 
his Hand z but that was not by Virtue of his Prerogative, for 
during that Time he had a Temporary Right to preſent as law- 
ful Patron: And it was clear, that the Benefice which the Bi- 
ſhop had, as Parſon, was not void till he was conſecrated. 


In 11 H. 4. 7, 37. which was about 60 Years after the afore- 


ſaid Statute, it was agreed that the Patron ſhould preſent upon 
a Promotion, Hill, one of the Judges of the Common-Pleas di- 
ſtinguiſhed, that where the King was Patron, he ſhould Pre- 
ſent; but not to a Benefice in the Patronage of another. 

And there is no other ſolemn Judgment after the making that 
Statute of any Preſentation by the Patron, for the Pope was 
ſtill allowed to collate upon Promotions till the 25 H. 8. 

It muſt be admitted, that this is a Prerogative not mention- 
& in the Statute de Prarogativa Regis, nor by Stamford himſelf, 
who wrote a Book of the Prerogatives; but that is no Argu- 
ment 1 it, for he neither mentions any Prerogative to Pre : 
ſent by Lapſe, and that was never yet denied, becauſe the King 
is Supream Head of the Church. | | EY 

My Lord Chief Juftice (c) Dyer, Anno 6 Elig. was of Opini- 
on, that the Queen had not ſuch a Prerogative; and he tells 
us, Src alii ſocli mei ſemiebant, but that was but the Opinion 
of \ ſingle udge Obiter, it did not relate to the Caſe then in 
queſtion, for that was a Quare impedit brought by Sir Henry 
H4dney againſt the Biſhop of Glouceſter, and one Reeve, who ſuc- 
ceeded Parkburſt, the lan Incumbent, who was made Biſhop of 


(% Anno 35 Ed. 3. (5) 41 Ed. 3. 3. () Dyer 228. 


Norwich; 


PP 
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144 Cefffoit: Ei 
Norwich; and the Iſſue being joined upon his Refignation, the 
Queſtion was, Whether that ſhould be tried by the Country? 
And it was 2 that it ſhould, becauſe the Avoidance i 
a notorious Att, and the Reſignation is only Evidence of it, 
But even at that time the Practice was contrary to my Lord 
Dyer's Opinion, for in that Queen's Reign Mr: Ney mentior; 
no leſs than 18 Preſidents in the Space of 40 Years; being from 
the 21ſt Year of her Reign, to the 14th of King James, where 
the Queen and that King Im wap upon Promotions: And 
this the Biſhop of Worceſter ſuppoſes he might collect out of ſe. 
veral Regiſters of Biſhops, where Inſtitutions are recorded, 
and where it may be ſeen who were prefented. 

About the latter end of that (d) Queen's Reign, the Point 
came to be ſolemnly debated in the Court of CommonsPleas 
upon the Promotion of one Davis, who was Vicar of Burnhay, 
to the Biſhoprick of St. Aſaph. FE 

Serjeant Moor, who reports the Caſe, tells us, that the Judge; 
would be very well adviſed before they gave arfy Reſolution 
contrary to an ancient Prerogative; and at laſt, upon view of 
many Preſidents, gave Judgment for the Queen againſt the Pa- 
tron. | | 

Juftice Crook, who reports the ſame Caſe, gives the Reaſon 
for that Judgment, viz. becauſe the Queen having advanced 
the Incumbent to the Dignity of a Biſhop, tis by her means that 
the Living is void, and therefore ſhe ought to Prefent. 

The ſame Reaſon is given by the Canonifts ; they ſay that the 
Right of Patronage extends only to an Avoidance upon Death, 
or Reſignation, but not-upon a Promotion, becauſe the Vacan- 
cy in ſuch Caſe is made by the Act of a Superior; and the Pa- 
tron hath no reaſon to — * when the Queen ſo far approves 
his Choice, as to advance his Preſentee to a Biſhoprick. 

It may be reſembled to a known Caſe, at Common Law, viz. 
If an Eſtate is given for another Man's Life, the Donor can have 
no Title while that Man is living, tho' the Right is transferred 
by the Donee, from himſelf to another. : 

In the ſame Year, and in the ſame Court, (e) Juſtice Gawd/ 
doubting whether the Queen had fach a Prerogative, my Lord 
Coke told him, that he coutd produce the Reſolution of all the 

udges for it; and the Lord Chief Juſtice Pophamy held it to be 
common Experience at that Time. 

About three Years afterwards the Incumbent being made a 
Biſhop in Ireland, the Judges of the ſame Court declared that 
the Queen was to Preſent by her Prerogative. 

Anno 22 Fac, the (f) Queſtion was debated again; and then 
Juſtice Hutton was againft the Prerogative, viz. that the King 


(4) Wentworth verſ. Wright, Cro. Eliz. 528. Moor 399 


Owen 144. (e) Cro, Eliz. 790, ( E 
8 4 790. (F) Woodley ver, 55 * 
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could not Preſent except he was Patran: Probably he might 
ground his Opinion upon that of Juſtice Hil, before mention d, 
and upon the Silence of the Year-Books, where no fuch Prero- 
gative is to be found; but that cannot be an Argument againſt 
it, for tho the King might have ſuch a Prerogative yet he 
might ſuffer the Patron to Preſent upon particular Reaſdns: 
And *tis generally known, that in thoſe Days the Pope colla- 
ted upon Promotions; and there cannot be one Inftance produ- 
ed, where this Right was conteſted between the King and the 
Patron, and Judgment giveti againſt the King; even in the 
Times of Popery, but rather the contrary 4 for my Lord (g 
Broke, in his Abridgment, ſaith, That Anno 5 Marie, the Bis 
ſhop of Ely told him, that he had ſeen a Preſentation made by 
Ed. 3. to à Benefice void by Promotion, and that Ratione Pra 
rogative ſue, tho* the Patronage was in another.  _ 
The like Caſe was debated again upon a new Act of Parlia- 
ment, by which the Pariſh of St. James, within the Liberty of 
Weſtminſter, was erected out of the Pariſh of St, Martin; and 
Dr. Texniſon; the firſt Rector thereof, and he being made Bi- 
ſhop of Lincoln, it was adjudged that the King and Queen ſhould 
Preſent; and that they were not barred of this Prerogative, 
by a Diſpenſation to hold the ſaid Rectory in Comme , for 
that transferred no manner of Right to the Incumbent, but 
only continued him Rector, and ſo ſuſpended the Avoidance for 
a Time; which otherwiſe would have beet the Conſequence of 
his Promotion; and if he had died during this Diſpenſationg 
the Church had been void by his Death, and then. the Kin 
could not Ptefent by his Prerogative, for that works only up- 
on the next Avoidance, „ Promotion, tho' ſuſpended for 
a Time, and not by Death. „ 5 868-34 
Upon the whole Matter, the Popes enjoyed this Privilege 
before H. 8. as Heads of the Church; and ſince the 2 
is veſted in the Crown; tis reaſonable the Queen ſhou {Enjoy 
the like Privilege: Her Predeceſſors have been in Pofleſhon 
of it ever ſince the 21ſt Eliz, for by Law She is the Supreme 
Patron over all the Livings in her Dominions ; for otherwiſe, 
how could She have any Title to preſent by Lapſe? 7 
Tis true, the Patron hath a Right, which is both juft and 
legal, but tis not abſolute; for the original Right of Patronage 
was by Vertue of the Land which he had of the King; and on 
which the Church was built, which might eſcheat to the King as 
Lord of the Fee: So that what Right the Patron hath, is only 
fiduciary ; 'tis a Truſt repoſed in him to nominate a fit Perſon 
upon a Vacancy, and 'tis limited to fix Months ; if he doth no 
execute his Truſt in that Time, then it devolves to the Ordi- 
nary, and ſo to the Queen, but not in Right of the Patron, for 
that is extinguiſhed pro bac vice: But there is nothing in Law 


(4) Tit. Preſentment, Fol. 61. 5 
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3 Chancel. 


Chancel. 
to prevent the King from preſenting in an extraordinary Caſe; 

- *tis a Prerogative which may conſiſt with the Liberty of the dub- 
jet, who, upon the King's Preſentation upon a Promotion, 
may be as near to his Right to Preſent upon a Vacancy as be. 
fore, becauſe tis but an Exchange of one Life to another, 


- 
: 


by Lattices or Windows of Wood, which in Latin are cal. 


Ti IS is a Plaee ſeparated from the Body of the Churc 
Cancelli; and from thence tis called a Chancel, 


*Tis the Freehold of the (h) Rector, and part of his Glebe, ' 


and therefore he ought to repair it; but if the Rectory is im- 
propriate, then the Impropriator muſt do it: And this he is 
enjoyned to do, not only by the Common Law, but by the Ca- 
nons of the Church; for in the Gloſs upon the Conſtitution 
of Cardinal 0tibobon, tis ſaid, That Chancels muſt be repair'd 
by thoſe who are thereunto oblig'd; which Words muſt refer 
to the common Cuſtom of (i) Exgland, by which Rectors are 
obliged to repair the Chancels : And if Prohibitions ſhould be 
granted in ſuch Caſes, Conſultations are uſually awarded, of 
which there are Forms in the * Regiſter. ia. 

It hath been a Queſtion, If an Impropriator ſhould neglect 
to repair the Charcel, how he may be compelFd to do it? And 
tis held, that the Impropriate-Rectory cannot be ſequeſtred 
— the Spiritual Court; becauſe, by the Statute 31 H. 8. the 

rofits of ſuch a Rectory are made a Lay-Fee, and ſo not ſub- 
1 to the juriſdiction of that Court, ſo that the Remedy muſt 

againſt the Perſon himſelf, as againſt a Lay-man, for not 
repairing the Church. ES, 
| Hebo, one of the good Kings of Judah, took a more effe- 
ctual Remedy for the Repairs of the Temple in his Reign; for 
having appointed the Priefts to take the Money ariſing out of 
Things brought in to the Church, and dedicated to the Re- 
pairs erect, and they having apply'd it to another uſe for 
23 Years together, he commanded that they ſhould receive no 
more Money of the People, but appointed his Secretary to do 
it, who actually paid the Workmen who wrought in the Houſe 
of the (k&) Lord. | ; 

But notwithſtanding 'tis the common Cuſtom for the Retr: 
to repair, I do not deny, but in ſome particular Places there 
may be an ancient Cuſtom to the contrary; as for inſtance, 
there is ſuch a Cuſtom in London for the Pariſhioners, and not 

the Rector, to repair the Chancels. 

So likewiſe by (1) Preſcriptionz a particular Man's Eftate 
may be liable to repair it, which is a better Exemption to the 


— — — — 


(hb) 2 Rol. Rep. 211. (i) 2 Inſt, 480. * 48. (40 2 Kings xii. 
(7) 2 Vent. 35. 2 Vent. 239. 1 Mod: 257. b 


Rettor 


th 


% * \ , 
Reftor than chat piace of Scripture which he alleg d to prove 
that his Pariſhioners ought to pave the chancel, vizi Paveant 

In (m] Hewkyns's Caſe 4 Cuſtom was form'd for the Pari- 
ſhioners of St. Edmond, on the N in Exeter, to repair the 
chance; but the Cuſtom being laid for the Owners and Occu- 

iers of ancient Houſes there to repair, Cc. and the Defen- 

nt being rated for Mills and Racks in the Pariſh, that varied 
from the Cuſtoni, and fo it was voc. Fr 
As to Seats in the Chaucel, it hath been a Queſtion; Whether 
the Ordinary may place any Perfon there? The Objections 
againſt it are, 3 . b 

1. Becauſe tis the Freehold of the Rector. 

2. Becauſe he is to repair it. e e e e 

But theſe are not ſufficient Reaſons to diveſt the Ordinary 
of that Juriſdiction; for the Freehold of the Church is in the 
— and yet the Biſhop hath a Power of placing Perſons 

res 1 P 

Then as to repairing, tis no more than what of common 
Right he ought to do, for he receives the Profits of the Church, 
and by the Canon opus ibit cum emotumentis ; but *tis otherwiſe 
at Common Law, for if the Seat is flot zz nave Ectlefie, the 
Ordinary bath nothing to do with it. | 


Chancellor: 


N diicient Times; Emperors and Kings hdd ſo great Efteem 

of the Piet of Biſhops, that they gave them juriſdiction in 
particular Cauſes, as in Marriages, Adultery; Laſt- Wills, Sc. 
which were determined by them in their Comſiſtory Courts. 

But when many Controverſies did arife in thoſe and other 
Caſes,” it did not conſiſt with the Character of a Biſwop to in- 
terpoſe in every litigious Matter; neither could he diſpatch 
it himſelf, and therefore it was neceſſary for the Biſhop to de- 
pute ſome ſubordinate Officer, experienced both in the Civil 
and Canon Laws, to determine thoſe () Ecclefiaftical Cauſes; 
and this was the Original of Dioceſan Chancellors, 15 


Under this Title I ſhall treat 

1. Of the Antiquity of a Chauce lor, and how he muſt be qua- 
lify'd for the Offce. | 

2. To whom it may be granted. 

3. What Eſtate a Chancellor hath in this Office, 1 

Firſt, The Antiqutty ot the Otüce.] Some have been of 
Opinion, that chanoellors were very late Officers, and intro- 
duced by the Sloth and Negligence of 28 unwilling to hear 
and determine thoſe Cauſes in which they had a Juriſdiction. 
— — — doh — 
, 5 Mod, 389; (n) Sid. 88. 2017 | 
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But the learned (o) Sir Tho, Rydley tells us this is a Mifſtdke's 
for in the firſt Ages of the Church, the Biſhops had thoſe of 
ficers which were called Eccleſiecdici, that is, Church-Lawyers, 
who were bred up in the Knowledge of the Civil and Canon 
Laws, and their Buſineſs was to aſſiſt the Biſhop in his Juriſdi- 
ction throughout the whole Dioceſs; and becauſe the Chance}. 
lor doth the ſame thing now, therefore he conclndes that the 
Office was the ſame with thoſe ancient Church-Lawyers, 

But probably they were not Judges of Ecolefiaſticel Courts, 23 
Chancellrs are at this Day, but only adviſed and aſſiſted the Bi. 
ſhops themſelves in giving Judgment; for we read of no Chan 
cellors here in all the Saxon Reigns, nor after the Conqueſt, be- 
fore the Time of H. 2. for that King requiring the Attendance 
of Biſhops in his State-Councils, and other Publick Affairs, it 
was thought neceſſary to ſubſtitute Chancellors in their Room, to 
diſpatch-thoſe Cauſes which were proper for his Juriſdiftion, - 

And here it may not be improper to give the Reader a ſhort 
Account by whom the ancient Eccleſiaſtical Juriſdiftion was ex- 
erciſed in tkis Kingdom; and that was by the Biſhop, in con- 
junction with his Clergy, in a Dioceſan Synod, whoſe Decrees 
were obligatory only in that Dioceſs, and extended no further, 

But about that Time, Gratian, who was fent Legate to our 
H. 2. by Pope Eugenius III. had collected and publiſhed a Book 
of Canons, which that Pope, for the real value he had for the 
Book it ſelf, or rather to honour the Publiſher, who was his 
Nephew, commanded to be taught, and allowed it to be re- 
ceived, as containing the ſtanding Rules to decide all Eccleſiz- 
ſtical Caſes throughout the Weſtern Church. 

It was upon this Occaſion, and at this Time, that the ancient 
Eccleſiaſtical Juriſdiction was alter'd in this Nation; for now 
the Biſbops and their Clergy were to ſtudy this new Book of Ca- 
nons, in order to give a right Judgment in ſuch Caſes ; but it 
happened to be at a Time when the Clergy were fo miſerably 
oppreſſed by the Monks, and many of them were reduced to 
ſuch narrow Circumftances, that they gave up this Right of 
litting in Judicature with their Biſhop, whom che were forced 
very often to Petition even for a moderate Subſifte : And 
the Prelates themſelves were arrived to ſuch a __ of Gran- 
deur, that they did not only Preſide in State-Councils, but 
built and fortified Caftles as well as Monafteries, and mainfain- 
ed both Horſe and Foot-Soldiers at their own Charge, and af- 
ſumed ſuch exorbitant Privileges and Immunities, that made 
them little inferior to crown'd Heads, with whom they often 
contended upon the lea ſt ſuppoſed Aggreviance; and therefore it 
being beneath their Dignity to ſtudy the Canon Laws, they, in 
- imitation of Kings, did appoint and conſtitute Chancellort, who 

had been bred up in the Knowledge of theſe Laws at our 


(e) View of Civil Law, Fol, 156, 


Univerſities, 
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Univerſities; where they were publickly taught, or in ſome 
other Nation, where they were generally received. | 
In a few Years afterwards a Hor became ſuch a neceſ- 
ſary Officer to the Biſhop, that he was not to be without him; 
for if he would have none, the Archbiſhop of the Proyinc2 
might enjoin him to depute one, and if he refus'd, the Arch- 
bi op might appoint one himſelf; becauſe tis 4 that 
a Biſhop alone cannot decide ſo many Spiritual Cauſes which? , 
ariſe within his Dioceſs. | N * 25 
The Perſon thus deputed by the Biſhop hath his Author. | 
from the Law; and his Juriſdiction is not, like that of a Co- 
miſſary, limited to a certain Place, and in certain Cauſes, but 
extends throughout the whole Dioceſs, and to all Eccleſiaſtical 
Matters; not only for Reformation of Manners, in Puniſh- 
ment of Criminals, but in all Cauſes concerning Marriages, 
Laft-Wills, Adminiftrations, Cc, egy 
The learned Lord Verulam was never ſatisfied in theſe Depy- 
tations; for by all Laws in the World, Offices of Skill and 
Confidence are prohibited to he executed by Deputy, except 
ſuch a Power to depute is contained in the original Grant: 
3 e oe yet made a Deputy, and a Biſhop is a Judge of the 
es, all Judicial Offices art Perſonal, and ſo are all Truſts: 
Theſe are Things inherent, and cannot be transferred to ano- 
ther; ſo that by what I have mentioned, cis probable that 
when Biſhops became Grandees of Kingdoms and Privy-Coun- 
ſellors to Princes, then they delegated this 1 to Chan- 
celors, in imitation of Kings, who are uſually attended with 
ſuch Officers. p by | 
"His Nualifications.) As to his Qualifications, neither a 
Layman, or married Perſon, could exerciſe this Office by the 
Canon Law, or any other Eccleſiaſtical Juriſdition whatever; 
but after () H. 8. had re-afſumed the Supremacy, a Law was 
made, by which Doctors of the Civil Law, whether married or 
_ might be made Chancelors, and fit as Judges in Biſhops 
urts. IJ 
'Tis true, this Law was repealed by a (4) Statute made 
192 Ph, FM. but it was —— by Blix, . e 
By the Canons of King James, no Man is to be admitted te 
be a (r) Chancellor, except he is learned in the Civil Law, anc 
2 a Maſter of Arts, or Batchelor at Law, and 26 Years 
8 | 
It hath been a Queſtion ſince the Statute 37 H. 8. and before 
that Canon, Whether a Batchelor at Law was capable of being 
a Chancellor or Commiſſary? And it was adjudged that he wag 
capable; for the (s) Statute is not reſtrictive to Pry th, 
| Cruil Law alone, ſo that no other Perſon might be a Chancellor, 


(p) 37 H. 8. cap. 19. (4) Canon 127, (Y) Cro, Eliz. 31 
0 Cro, Car. 314, F | & L 3 . * The 
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The like Point was adjudged ſince the (t) Canon, between 
Walker and Sir Jobn Lamb; in which Caſe it was held, that the 
Sta kute, 37 H. 8. was an Affirmative Law, and did not reftrain 
the Office to a Doctor of Lax. 5 

I therefore the Knowledge of the Civil Law qualifies a Man 
to be a Chancellor, then he, who is not competently learned in 
that Law, js not capable of that Office 3 and therefore Dr. Sut- 
70h. M bo was Chancellor to the Biſhop of Glouceſter, and who 
was only Rector of a Pariſh-Church; and not inftruged in the 
Civil or Canon Law, was deprived by the Eccleſiaſtical Com- 
mtigzoners for that very Reaſon, tho it was objetted that he 
had a () Patent from the Biſhop for his Office, which was con- 
firmed by the Dean and Chapter; and ſo had a Freehold for 
his Life, which could not be determined by Eccleſiaſtical Com- 
miſhoners. we” | 
But this was denied by Juftice Doderidge z for tho? the Office 
was granted for Life, yet the Officer having no Skill to exe- 
cute it, he had no Freehold in it; for his Inſufficiency created 
an original Incapacity, ſo as to make the Grant void, ab initio. 

It muſt be agreed, that the Right which he had to receive 
the Profits was Temporal, but the Exerciſe of the Office was 
Spiritual; and therefore the Eccleſiaſtical Court is proper to 
determine whether the Perſon is ſufficiently qualified in Point 
of Learning, in the Canon and Civil Laws, to execute ſuch an 
Office or not; and ſhall not be prohibited. + 1 BET 

But if that Court will deprive a Perſon for Matters cogni- 
zable at Law, then the Judges will Prohibit them. 

The Caſe of Dr, Sution, before-mentioned, is the only Caſe 
where a Chancellor hath been deprived by the Spiritual Court 
for Inſufficiency. It was lately attempted upon a Libel againſt 
Dr. Jon s, Chancellor of the Dioceſs of Landaff, for the like 
Reaſon, viz. for being unlearned in the Canon and Civil Law; 
but the Doctor had recourſe to the Temporal Courts for a 
(x) Prohibition, which was granted, and he declared upon it; 
but the Caſe was not determined. ? - Se 5 

»Tis true, the Statute above-mentioned allows, that Doctors 
of the Civil Law may be made Chancellorsz which is — a bare 
Permiſſion, but doth not enjoin them to be ſo ;. And *tis ob- 
ſervable, that it was made in the very next Year after H. 8. 
had made Crowell his Vicegerent in Eccleſiaſtical Matters, 
ſo that it ſeems deſigned to give Authority to that Commiſſion 3 
but Complaints have been often againſt thoſe who make Lays 
men Charcellors, as if a Clergy-man was not capable of the 
Otfice, when *tis certainly moſt agreeable for one in Hol 
Orders; for many of them have not only Experience in thoſe 
Laws by which Eccleſiaſtical Caſes are to be decided, and 
may therefore be competent Judges to hear and determine the 
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ſame z but they are qualified 17 their Orders, as. Spiritual 
Perſons, to pronounce the final Sentence of Excommunication 
againft thoſe who refuſe to obey their Decrees, which no Lay- 
man can do; and no other Inſtance can be given in any fort 
of judicature whatſoever, where one Man fits as Judge to Tr 
the Cauſe, and another, who never hear d.any of the Proofs 0 
Allegations, give Sentence againſt the Offener. 
cuvether it may be. Gzanted to Two.) The next Thing to 
be conſider'd is, to whom it may be granted, viz, whether to 
One or Two: And as to that, it hath been doubted, whether a 
Judicial Office, as this, might be granted to Two, becauſe they 
may differ jn Judgment, which might be a Delay to Juſtice; - 
for one may Excommunicate, and the other Abſolye. But ſuch 
a Grant may be ſupported by Uſage, that is, if the Office was 
granted to Two betorethe Statute ( 23 1 Eliz, it may be grant- 
ed ſo afterwards; for that provides, That all lawful Grants made 
by Eccleſiaſtical Perſons, of any Office, in old Time wont to be grante 
ed, ſhall be good. p | X 
Anng 8 Fac, this very Office was granted to (3) Dr. Trevor and 
Griffin, And in the Caſe of Dr. Fones, it was granted to him 
and another; and there being ſeveral Grants of the Otfice to 
Two tince the Statute, it was an Inducement to the Court to 
believe that it was granted ſo before. he” -<obs 
What E ſtate be hath in the Office.] I ſhall in the next place 
conſider what Eftate the Perſon hath in this Office: And this, 
by the ancient Eccleſiaftical Laws, was not an Eftate for Life, 
for a Grant of Juriſdition did ceaſe by the Death of the Gran- 
tor; and there is a very good reaſon for it, viz. Ne inuitus ha- 
beat Officialem fortaſſis illi odioſum, __ | ann 
This was the Opinion of (4) Juſtice Doderidge, in the Pre- 
bend of Hatchecley's Caſe, vis. That ſuch a Grant was not good, 
but during the Life of the Biſhop, and ſhould. not bind his Suc- 
cefſors ; And my Lord Coke was of the ſame Opinion, viz. That 
it was very hard it ſhould not be in the Power of the Succeſſor to 
remove him, but that he ſhould be bound to anſwer for the Acts 
of another ho was never deputed by him. | 
But now the Patents for ſuch Places are generally made for 
the Life of the Grantee, and by Vertue of ſuch Grant he is 
made the Judge of the Confiſtory Court: And the legal Acts of 
that Court are reputed and taken as the Acts of the Bſbop him- 
ſelf, by whoſe Aocharky he ſits; for there lies no Appeal to him 
as the immediate Superior, but to the Archbiſhop of that Pro- 
Vince, 
The Canoniſts hold, that by a general Grant of this Office, 
nothing paſſes but a Power or Authority to hear Cauſes; and 
that the Biſhop, by appointing a Chancellor, doth not diveſt 
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himſelf of any other Power, which he hath as Ordinary, but be 1 
may delegate all or any part of it by Special Commiſſion to cel 
others; for tho' hy the Statute 37 H. 8. Doctors of Law are me 
made capable of exerciſing all manner of Eccleſiaſtical Juriſgi, wl 


ction, yet the Biſhops from whom tis derived may limit and cir. tet 
cumſcribe It to particular Acts and Caſes, but this is ſeldom th 


Laſth, A Chancellor thus deputed may make a Leaſe of a b) m 
ROY; which fhall be good without the Confirmation of the 
an and Cha _— for he is not infre minores ordiney qui fa. 


mulantur Eccleſia, He is a Prebendary and more; for he hath / t 
a Prebend and a Dignity, and is ſeiſed in Fee in Right of the | 

Church within the very Words of the (c) Statute, 32 H,8, | 
Chantry, * | 


1 2 HIS was a little Chappel, or a particular Altar in a Ca. 
thedral-Church, built and endowed for the Maintenance 
of a Prieſt to fing Maſſes, which were held ſatisfactory to re. 
deem the Soul of the Founder out of Purgatory; and from 
thoſe Prayers, in this Place, it was called a Chartry, and the 
Prieſt who officiated there was called a Chantor, or Souls-Prieſt. 

The original of Chantries here was in the Thirteenth Centy- 
ry, when the Doctrine of Purgatory was invented and received; 
for there were many of thoſe in England before the Diſſolution, 
for any Man might build a Chantry without the leave of the 
Biſhop ; and this was by the Authority of the Pope, for in thoſe 
Places, and by thofe Prieſts, the Doctrine of Purgatory was 
maintained; but in latter Times, none could build theſe Chan- 
tries without the King's Licenſe, 

In the Reign of H. 8. when the Belief of Purgatory began 
to decline, and the Trade of Redeeming Souls from thence de- 
creaſed, it was thought an unneceſſary thing to continue the 
Penſions and Endowments of thoſe Prieſts; therefore Anno 37 
H. 8. cap. 4. theſe Chantries were given to the King, who had 
Power at any Time to iſſue Commiſſions to ſeize thoſe Endow- 
ments, and take them into his Poſſeſſion; but this being in the 
laft Year of his Rigs, there were ſeveral of thoſe Endowments 
which were not ſeized by Virtue of any ſuch Commiſſions: 
Therefore, Anno 1 Ed. 6. cap. 14. thoſe Chantries which were 
in Being five Years before the Seſſion of that Parliament, and 
not in the actual Poſſeſhon of H. 8. were adjudged to be, and 
were veſted in that King. | | 

But becauſe many of thoſe Chantries were actually ſurrendred 
to H. 8. therefore there was a Clauſe in this laſt Statute to con- 
firm ſuch Surrenders, with a ſaving the Right of others. 


(b) Sid. 158. i Lev. 112, (e) Cap. 28. 
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Ab6ut 27 Years after this Statute of Ed. 6. a Man had a Par. 
cel of the Poſſeſſions of a Charntry, which he held by the Pay. 
ment of (d) Rent and Fealty e Lands came to the King, 
who granted them to another : It was held that the Paten- 
tee ſhould enjoy it by Virtue of the Grant, and ſhould pay 
the Rent to him who was Lord before, not as a Rent-Service, 
but as 4 Rent-Charge ; for which he might Diſtrein of Com- 
mon Right. | 
| Mal mention ſuch Caſes which I find to have been adjudged 
upon this Statute z but firſt I muſt repeat the Words of the Sta · 
tute it ſelf, | 

All Chantries, and all Lands belonging to them, and given an 
appointed 10 the finding a Prieſt, to yave continuance oz E ver; 
and alſo all Annual Rents imployed for the Maintenance of any 
ſtipendiary Prieft for ever, are veſted in the King, 

Now the word given before-mentioned doth not import an 
abſolute (e) Gift; for if Lands were given upon Condition to 
find a Prieſt, Oc. tis within this Statute; And ſo it is, tho? 
the Gift is for Life, notwithſtanding the words of the Statute 
are, viz, Given to the finding a Prieſt for ever; becauſe the 
chief Intent of the Law-makers was to ſuppreſs all ſuch ſuper- 

ſtitious Uſes, 

If Land of the Value of 20 J. per Annum was given to find a 
Prieſt, without mentioning how much of it ſhall he applied 
for his. Maintenance, in ſuch Caſe the Whole is veſted in the 
King by this Statute. 

Ss 'tis, if, by the Gift or the Will of the Danor, the Prieſt is 
limited to receive only 10 J. for his Maintenance, becauſe the 
other 101. ſhall be intended for the finding Neceſſaries to car · 
ry on the Superſtition, as Veſtments, Books, Oc. 

But if the other 10 J. had been given to the Poor, that had 
been a good Uſe; and in ſuch Caſe, the King ſhould have but 
the 10 J. allowed to the Prieft, as an Annual Rent iſſuing out 
of the Land; for where-ever there is a good Uſe coupled with 
a bad one, the (f) King ſhall have no more but what is ap- 

pointed for the ſuperſtitious Uſe, | 

As for inſtance z Where two Houſes, Anno 6 H. 7, were de- 
viſed for the (g) Maintenance of an Obit, at 8 5. 4 4. Annual- 
ly, and the reſt of the Profits to repair the Church; in ſuch 
Caſe, the Queen ſhall not have the Houſes, but only ſo much. 
as was appointed for maintaining the Obit, which was a Fune- 
ral Solemnity every Year, in Commemoration of the Death 
of the Founder. N 

But in ſuch Caſe, ſome of the Profits muſt be implied for 
that good Purpoſe for which they were deligned, and not all 
to the ſuperſtitious Uſe; for if Lands, of the yearly Value of 
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9 l. 4. were given to find a Prieſt to pray for the Soul of the 
Donor, and to ſing an Obit; out of which he appointed that 
the Prieſt ſhould yearly receive 61. 13 5. 8 d. and for the Cbit 
13 5. 4 4. and the Reſidue to repair the Church: Now, tho 
the laſt was a good Uſe, yet it was held that thofe Lands | 
were veſted in the King, becauſe the ſuperſtitious Uſes amount- 
ed to 71. 75. And there was a Quit-Rent of 21, 2 f. iſſuing 
out of the Land, and due to the King at the Time of the De- 
viſe, both which amounted to more than the yearly Value of 
— ſo there could be nothing remaining for the (b) 
0 es 2 265 
But where both thoſe Uſes meet in one Gift, and it doth 


not appear how much ſhall be applied to each Uſe, there the 


Quocy ſhall have the Whole ; becauſe of the uncertainty, which 
would have been otherwiſe, if the certain —_ had been 
limited to each Uſe; for then the (i) Queen ſhould have only 


. ſo much as was implied to ſupport the ſuperſtitious Uſe. 


It muſt be likewiſe a Chantry in Fact, and not in Reputation; 
for if the Lands are npt given or implied to ſuperſtitious Pur po- 
ſes, but only reputed ſo, thoſe are not given to the Queen, 

As for inſtance; A Man deviſes 400 J. to the (k) Dean and 
Chapter of York, to find a Chantry in their Church for ever; 
and an 06t every Year for the Death of the Founder, and ap- 

inted how much the Prieft ſhould have for his Maintenance. 

The Dean and Chapter received the Maney of the Executors 
of the Donor, and obliged themſelves, ac omnia boya ſua, to 
perform his Will. 1416 2 

Afterwards they purchaſed Lands with this Money, and ap- 

inted a Sti pend for the Prieft, and another Sum for the Obit: 

Jow, tho' theſe Lands were purchaſed for this very purpoſe, 
et this was held not to be a Chantry by the Will of the Nonor, 
uſe the Money, and not the Land, was given; and the 
Dean and Chapter did not make it a Chantry, becauſe they did 
not oblige their Lands, but their Goods, for the Payment of 


. 


this yearly Penſion to the Prieſt. f 


| , $Plurality 
Chaplain ; * See Jade be 
N former Times, when the Kings of France were engaged 


in Wars, they always carried St. Martin's Ca p into the Field; 
which was kept in a Tent as a precious Relick; and from 


7 
. 


thence the Place was called Capella, and the Priefts, who had = 


the Cuſtody of that Tent, were called Capellani;z and from 
them thoſe who minifter in ſacred Aﬀairs were afterwards 


called Chaplains, | 


75 Jones 387, Cro. Car, 455. (i) Moor 18g, 263, (t) 2 Cro, 
ls : | * p RR «4 
" 7 


"AE. 1 * * « A 8 TY * 5 PR * 4 FRY 
4 n 2 - » Ca - * CY * 1 
i ” ” % 
» 
” 
» 
= 
% 


Perfons amongf us a caly ſuch 32 olficiat in the free 
cen, & fn prtrate PARRY n 


others; who by the Statute 21 H. 8. cap, 13. haye Power to re- 
rebbi pet, 
Chaneolor, fy 697) 1G 
Chief Juſtice, . Teng: oP. 
Clerk of-the Cloſet, 2 h 40 
His Widow, tho ſhe mar-J | ci; 
r ö nd er of the Houſbold, 2 
0 alification, Viſco 1727S 
Maſter of Rolls, . „ Cie Pont, aK 


| NOT E, That tho Widows of Dukes, Margueſſes, Earls and 
Barons do marry under that Degree, they may retain Two Chap» 
Jains, which ſbal be qualify'd within this Law, | 


Theſe Perſons thus retain'd have the Privilege to get a Dif. 
penfation to hold Two Livings IT in ſuch Caſe, if they are 
legally inducted into a ſecond Living, tho' the Lord is after- 
wards attainted, or remov'd from his 3 they ſhall hold 
both during their Lives z but if attainted or diſplac d before the 
Chaplain is preferred to a ſecond Living, then the Qualification 


is gong. iy 1 1 
; "en, \ Chappel, 


"T'HE Word is deriv'd from Carle, mention'd in the laſt 
| Title, which was a little Tent, wherein Relicks were 
kept's but afterwards it was taken for every private Chappet or 
a ratiory, | 3 | | | 
With us here in England there are ſeveral Sorts; | 
1, Parochial Chappels, and theſe differ only in Name from Pa- 
Tiſh Churches, but they are ſmall, and the Inhabitants within 
the Diftri& are few, in reſpeR to larger Churches and Pariſhes ; 
and formerly theſe were united to Churches, 
But if there is a * Preſentation Ad Ecclefam, inftead of Ca- 
pellam, and an Admiſſion and Inftitution upon it, tis no more 
a Chappel, but a Church; and if upon an Avoidance there 
ſhould happen to be any Diſturbance, the Patron may have a 
Quare impedit præſentare ad Eccleſiam. . | 
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2. Chappels which ad join to, and are part of the Chnrch; and 
thoſe are ſuch which were built by honourable Perſons, for Bu» 
Trying Places for themſelves and Families. r 

3. Chappels of Eaſe, and thoſe are uſually built in very la 
- Pariſhes, where all the People cannot come to the Motber-Church ; 
and in theſe Chappels the Cure is uſually ſerv'd, either at the 
Charge of the Rector, or of ſuch, who, by Cuſtom or Compo- 
ſition, are to provide a Miniſter to officiate there; but gene- 
rally the Sacraments are to be adminifter'd in the Pariſh 
Church, and not in theſe Chappels. | 
Tis true, in ſome particular Diſtricts, where there are ſuch 
Chappels, may baptize and adminifter the Sacraments, and 
may have I-Wardens ; but theſe Chappels are not exempt 
from the Viſitation of the Ordinary, nor thoſe who reſort thi- 
ther, from contributing to the Repairs of the Mother-Church, eſpe- 
cially if they bury there; for tho ſome part of the Pariſh * 
always repair'd the Chappel, yet tis ſtill the ſame Pariſh, an 
they are Part thereof, and therefore of common (o) Right 
ought to contribute to the Repairs of the Church; and the ra- 
ther, becauſe ſuch Chappels were built for their Eaſe, for they 
are oblig'd to go to the (p) Mother-Church, but not to the Cha- 
pel; yet they may be diſcharg'd of this Duty by Preſcription, 
tho! 'tis againſt common Right; but then they muſt ſhew ſome 
ial Cauſe, upon the very (q) Endowment it ſelf ; for 'tis not 
ufficient to alledge, that time out of mind, they have repair'd 
their own Chappel, and by reaſon thereof have been diſcharg'd to- 
wards the Repair of the Church, becauſe tis no djre@t Preſerip- 
tion ; but if they preſcribe generally to be diicharg'd, withou 
ſhewing for what (7) Cauſe; or if they alledge that, time but o 
mind, they have repair'd part of the Wall of tbe Church-yard, 
and their own likewiſe, or ſhew any + Modus to pay a certain 
Sum yearly towards the Repairs of the Mother Church, ſuch a Pre- 
_ ſeription is good. . 
But the latter Authorities are, that ſuch Preſcriptions are 
good, if they can ſhew any reaſonable Cauſe for them, 
As for inſtance ; The Churchwardens of Afton in Northumber- 
land libelled in the Spiritual Court at Durbam, for not repairin 
their Church; the Defendants mov'd for a Prohibition, an 
9 * that they had a Parochial Chappelry within the Pari 
of || Aſton; and that the Inhabitants had, time out of mind, a 
Parochial Chappel, and Divine Service and Sacraments there (but 
did not ſay Burzals) and had always been exempted from Re- 
pairs of the Church, in Conſideration they had been charg'd to 
repair their Chappel, which was always done; and upon this 


(o) 2 Rol. Abr. 289. (p) Hob. 66. 67. 1 Rol. Rep. 126, 
2 Kol. Rep. 263. 265. (4) 2 Rol. Abr. 290. 2 Rol. Abr. 311. 
Contra. (7) 2 Rol. Abr. 290. + This was the Caſe of Gooſey 
and Stanford, in Com, Berks, || 2 Lev. 102, i 


— | 


Su gs 
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Suggeſtion 4 Prohibition was granted to tothe Cuſtom, whick - 
was agreed to be good, if the Chappel had Sacramenta, Sacra- 
memalia © Sepulturas 3 hut if Burials were at the Mother-Church, 
that. would be a reſervation of the ancient Right, by which 
thoſe of the Iry were bound to contribute to the Repairs of 
the Church, which is very true; and yet ſuch a Preſcription 
hath been held good, tho' the Burials have ftill been at the Mo- 
ther-Church. ; ; *** | 
For about Four Years'afterwards the like Caſe came in Que- 
ſtion, between the Inhabitants of * — ther Ge 
and thoſe of Bodecutt, which is a Village in t 
which had a * Chancel, Bells, © omnia alia Parochialia 
Trophes ; and alſo Divine Service, Sacraments, Perambula- 
tions, diſtin& from Adderbury z that they never went to that 
Church, had no Seats there, but that they had diſtin Church» 
wardent, and no other Uſe of the Pariſh Church of Adderbum, 
but to bury their Dead there, and by reaſon all this had been 

diſcharg'd to repair that Church : This was held to be a good 

Cuftom, notwithſtanding the Burials were at the Motber-Church, 
4. Free Is 3 and theſe are ſuch which were founded by 
Kings of England; This appears by 290 Writs of Prohibition, 
when the Privileges of ſuc have been invaded by Ab- 
bots and others; for the Recital is, () Cum Eccleſia, c. per 
Ts: noſtros, quondam Reges Anglie, fundata, c. Capella 
Libera à primæua ſus fundatione fuerit; where the Word Libera 
imports, that tis free from all Epiſcopal Juriſdiction, and only 
to be viſited by the (1) Founder and his Succefſors, which ia 
done by the Chancellor; but yet the Queen may Licenſe any 
Subject to build and endow a Chappel, and by her Letters Pa- 
tents exempt it from the Viſitation of the Ordinary. 

5. Chappels in the Univerſities, belonging to particular Col _ 
leges, theſe are conſecrated, and Sacraments are adminifter'd 
there; but they are not liable to the Viſitation of the Biſhop, 
but of the Founder, ' | Wn 

6. Domeſtick Chappels, which were built by Noblemen and 
others, for the private Service of God in their Families; and 
theſe are not conſecrated, they may be built without the Leave 
of the Biſbop; but by the Canon Law, Chappels, which had Pa- 
riſhes united to them, could not be built without his Conſent 5 

and' becauſe Domeſtick 1 might, tis probable, for that 
Reaſon, they are exempted from his Juriſdiction. | 


Charch. 


ſhall ſhall not treat of this Word in 2 Theological Senſe, as be- 
1 ing 2 Congregation of People met together to worthi p the 
True God, and to partake of the Sacraments according to the 


; *2 Ley. 186. (J) Regiſt, 40. 41. (t) N. B. 42. 


| Iaftitu- 


* 
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„ 
Inftitution of ou? Sgviour; neither ſhail I treat of the Rulers; 
Believers, and Catechamem, which were the Three Orders 
Men, of which the Church was at firſt compos d, any farther 


., — 


than to tell the Reader, that the Rulers were the Biſbops ; the 
Believers were thoſe which were baptiz*d; and did ke of 
the Communion, and were therefore call d Illuminati, becauſe 


their Underftandings were ſuppos'd to be enlightned by the 
Knowledge of the true Religion. = lr: 
The Catechumens were not admitted to the Privilege of Bap- 
tiſm; they were not ſo much as to ſtand in the Church when the 
Communion Service was begun; they were not allow'd'to hear 
any Diſcourſes in the Church of the myfterious Points of Reli- 
gion, but only ſuch which relate to Morals; nor were they per- 
mitted to ſay the Lord's Prayers e 
But to return; I ſhall treat of this Word in a legal Senſe, re- 
lating enly to the Place where this Worſhip is perform'd 5 and 
this 1 will do under thefe different Apellations. 1 ip 
1. Cathedrals, of which the Biſhop is Incumbent  _ 
2. Collegiate; and theſe were Veg cries, of which Abbots 
and Priors were formerly the Heads. 4 77 
3. Parochial, of which Reftors and Vicars are Incumbents, 
As to the firſt of theſe, I find that when our Saxon Anceftors 
were converted to \Chriſtianity, they us'd ſuch Britiſh Churches 
which were then ftanding, and thoſe were very few. * _ 
But Ethelbert, King of Kent, built Two, and by his Example 
other great Men were encourag'd todo the like. "77 
Bede, our firſt Engliſh (u) Hiftorian, gives us an Account of 
Two more, which were built by Noblemen; and 'tis probableg 
he had not mention'd it, if it had been a common Thing to bui 
Churches in thoſe Days, or if many had been then built ; from 
which we may conclude, that the Work went on very flowly; for 
tho* the Piety of ſome cry moy'd them te ſo good an Un- 
dertaking, and particularly B:irinut, an Italian, who was ſent 
hither by Pope Honorias, ue, vary Goſpel, and who built a 
Church at Dorcheſter in Oxfordſbire 5 yet there were not Churches 
enough in the Nation'to contain the Converts, for they uſually 
met in the Field, where they worſhip'd publickly under an 
_erefted Croſs. | 7 ff | e 
But in the Churches thus built, the Biſhop and his Clergy 
liv'd in Common, whom he ſent out to particular Places to 
preach the Goſpel, where he thought they might be moſt ſuc- 
ceſsful; and theſe are the Churches we now call Cathedrals 
Theſe were dedicated to the Service of God in thoſe early 
Days, and were preſerv'd for that Purpoſe, when the Abbies 
were demoliſh'd at the beginning of the Reformation, and now 
ſtand as the ſtately Monuments of the Piety of our Predeceſ- 
lors, affording a competent Maintenance to many ingenuous 


1 


; (i) Lid. 5. cp. 2 7 ' Perſons, 
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Peri, who are well deſcended, and who have devoted thent- 
elves to the Miniſtry of the Goſpel. 1 4.4: 42645 

2. Collegiate; The State of an Ambulatory Clergy being 
found to be incenvenient; and ſeveral Churches being built 
where 8 moſt prevail'd ; but ſtill, at ſome Diſtance 
from the Cathedrals, the Biſhop ſettl'd a competent Number of 
Presbyters there, which not long after were call'd Celegiate 
Churches, and theſe were liberally endow'd by the great and pi- 
ous Men of that Age. | | 

3+ Parochial ; In ſucceeding Ages when the Nation became 
populous, and many Villages were built, ſome of them more re- 
mote from the Catbedrals, the Biſhop gave Leave that Churches 
ſhould be built there, and transfer'd the Right of Baptiſm and 
Burial to them, which with the Right of Tythes made them Pa- 
rochial; and not long after, Lords of Mannors built more Chur- 
ches on their own Lands, for the greater Conveniency of them- 
ſelves and their Tenants, and made Pariſhes of their own De - 
meſnes, but this was not till the latter End of the Saxon Reigns ; 
for Bede, who was a Monk himſelf, complain'd to Egbert, Arch- 
biſhop of York, above 200 Years after the Converſion of the Sax- 
ons, that there was a great Want of Parochial Settlements in 
his Days, which implies that there were ſome ſuch Settlements. 

But when Churches . it was neceſſary to fix the 
Bounds within particular Diſtricts, that the People who reſi- 
ſided there, might know where to attend the Wor ip of God ; 
and Laws were ſoon made by the Conſent of the Biſhops,” that 
the Lords of Mannors might retain a Third Part of the 2 rang 
ariſing yearly within their Mannors, from the common Trea- 
ſury of the Dioceſs, for the uſe of their Churches z and thus a 
Parochial Right of Tythes became veſted in the Rectors of thoſe 
Churches; and when this began, I ſhall acquaint the Reader 
under the Title Pariſh, "23:4 1 

And here it may not be improper to mention the ancient Ce- 
remonies, in 3 the Ground on which the Church was 
— 4 to be built, and of the Church it ſelf after it was 

uilt. | 25: ; #2805 1 

When the Materials were provided for building, the Biſhop 
came in his Robes to the Place, c. and having prayed, he then 
perfum'd the Ground with Incenſe in a circulas Motion, then 
the People ſung a Collect in praiſe of that Saint to whom the 
Church was to be dedicated ; then the corner Stone was brought 
to the Biſhop, which he croſs'd and laid for the Foundation. 

After theſe Ceremonies one would think ſome ſtately Fabrick 
was to be eretted ; but the Churches were then ſo very mean, 
that when the Candles were ſet before the Relzcks, they were o 
ten blown out by the Wind, thro' the Chinks and thinneſs of 
the Walls; and it was upon this Qccafion that King Alfred in- 
vented Lanborns, | — 


But 


6 


But as mean as they were, thoſe Churches were always coriſes 
erated, and a great Feaſt was made on that Day, or on the 


Saint's Day to which it was dedicated ; but the form of the 


Conſecration was left to the Diſcretion'of the Bi ſbop. 
There was one drawn up here in 1661, but it was never au- 
thoriz d; and probably it was made, becauſe ſo great an Of. 


fence was taken at Biſhop Laud's conſecrating St. Katherine Creed 


Church in London, which was thus: 

He came on a Sunday, being the 16th Day of January, Auno 
1630, to the Weſt Door of that Church; and ſome Perſons, who 
were prepar'd for that Purpoſe, ſpoke aloud theſe Words, viz. 
Open, open ye everlaſting Doors, that the King of Glory may enter in, 

Immediately the Doors were open'd, and the Biſbop and ſome 
other Doctors enter'd ; then he kneel'd, and with Eyes lifted 

up, and his Arms ſpread, he pronounc'd the Place to be Holy, 
in the Name of the Father, Cc. 

Then he threw ſome of the Duſt of the Church into the Air 
ſeveral Times, as he approach'd the Chancel ; and when he 
came to the Rails of the Communion-Table, he bow'd towards it 
ſeveral Times, | 

Then they all went round the Church repeating the hundred 

. Pſalm, and afterwards a Form of Prayer, which concluded 
| _ viz, We conſecrate this Church, and ſet it apart to Thee, O 

Lor K. as Holy Ground, not to be prophan'd any more to com- 
mon E. 

Returning to the Communion- Table, he pronounc'd Curſes 
againſt thoſe who ſhould prophane that Place, and at every 


Curſe he bow'd towards the „ and ſaid, Let all the People 


ſay, Amen, 
Afterwards he pronounc'd Bleſſings on all thoſe who ſhould be 
Benefattors, and repeated, Let all the People ſay, Amen. 
Then there was a Sermon, and after that the Sacrament was 


adminifter'd; and when he came near the Altar, he bow'd ſeven 


Times; and coming to the Bread, he gently lifted up the Nap- 
kin, which he laid down again, and withdrew, and bow'd ſeveral 


Times; then he uncover'd the Bread, as before; the like he did 


with the Cover of the Cup, and fo the Ceremony ended. 


In the next Place I ſhall freat of, 
1. Rates made to repair Churches, 
2. Who are bound to repair, and who not. 
3- Of Ornaments, who is to contribute to them, and whio not. 


Kates. ] As for Rates, made either for repairing the Church, 
or fencing the Churchyard; they are to be made by the Church: 
wardens, who are to give a general Summons at the Church; 
that the People may meet at a certain (x) Time and Place for 
that Purpoſe; and the Majority of thoſe who meet upon ſuch a 


— — 


"6) Hetley 61, 


Summons 
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Summors ſhall conclude the whole (7) Pariſh; but if they re- 
. then the Churchwardens alone may make 

0 I» 8 8 

If *tis illegally made; or imposd by the Ordinary, without 

the Conſent of the Pariſhioners, yet, if they agree to it after · 
wards, it ſhall bind; DIO | 25 

Now theſe Rates muſt be made upon the whole Pariſh, and 

not upon 4 particular Perſon ; and if made to raiſe Money 

to repair the Church; tho“ that Word may comprehend the 

Chancel ; PEE the Money is laid out to repair the (+) Chance 
the Pariſh are not to allow it in the Churebmardens Actount 
but if *tis expreſly made for the Repair of both, tis illegal, 
the Te = Courts will prohibit any Proceedings to recover it. 

If a Rate is made on Lands to repair the Church, and for ma- 
king a new Clock and Chimes, and for dividing the Church- 

Houſe, and for relieving the Poor, tis too late to move for # 
Prohibition after Sentence in the Spiritual Court, and to ſuggeſt 
that ſeveral of theſe Matters are not cognizable in that Court. 

When theſe Rates are made; tis the proper Buſineſs of the 

Churchwatdens to eollett the Money, but by Cuſtom the Conſtable 
may be bound to do jt; and therefore if aLibel is brought againſt 
him (@) for refuſing to collect it, a Prohibition ſhall not go, be- 
eatiſe the Spiritual Courts may try this Cuſtom, EF 

Repairs. ] Concerning Repairs I ſhall begin with the (5) Cas 
non, which requires every Perſon who bath Authority to hold Ec- 
clefiaftical Vifitations, to view the Churches within their Juriſdictiou 
once in Three Tears, either in Perſon; or cauſe it to be done, and the 

are fo certify the Pefelts to the Ordinary, and the Names of boſe w 
oug o repair, 8 8 f | 

Theſe Repzirs muſt be done by the Churchwardens (c) at the 
Charge of the Pariſhioners ; and the Eccleſiaſtical Judge may 
communicate any, or alt of them, for any Neglect in not re- 

ring, 

It hath been a Queſtion whether this is a real Charge upon 
all the Lands in the Pariſh, or only upon the Perſons ir reſ] 

of their Lands; (d) and the better Opinion is, That ' tis a Per- 
ſonal Charge by reaſon of the Lands, for where the Owner or 
Occupier refuſes or neglects to contribute to repair, Ce. the 
Lands cannot be ſequeſtred, but the Perſons may be excommuni- 


eated, ſe) for the Ordinary hath 4 Juriſdiion over them, but 


not over their Lands; he is not to meddle with the Poſſeſſions 
- Laymen, but to proceed againft them by Ecclefiaftical Cen- 


” — 


r 8 2 


(3) 1 Vent. 367. „1 Mod:'2 6. (4) Hardres 510. ca- 
fon? 86, (371 Mod 194. 75 2 Mod 255. 2 Vent. 25. 
ſe) 1 Mod, 194 | 


M | However, 
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However, tis ſuch a Charge on the Lands (f) that no Ca- 
ſtom can be good to diſcharge it; as if a Cuſtom is alledg d, that 
the Defendant ought not to be rated according to the Value of 
his Lands, but to the Value of his Sheep-Walks; this is a void 
Cuſtom. # * # 

If a Man live in one Pariſh, and hath Lands in another, which 
he keeps in his own Hands, he ſhall be charg'd to the Repairs of 
that Church where bis Lands are, and not where he liveth; for 
tho' the Charge is upon the Perſon, yet tis in reſpect of his 
Lands, (g) and therefore as to this Purpoſe he is a Pariſhioner 
where the Lands are, and not where he lives. | 

If he let his Eftate to a Tenant the Tax ſhall be ſet on the 
Farmer, becauſe it may not be known who is Landlord; but he 
is not to pay the whole, for he may plead in the Spiritual Court 
that he is only the Farmer, Cc. and he is to pay no more than 
what the Land is worth above the Rent, (t) and the Landlord 
muſt pay according to the Rent reſerv'd. | 

If Lands tye in Two Pariſhes, (i) and the Owner is ſu'd to 
contribute to the Repairs of the Church in one of the Pariſhes 
for that Part of his Lands which lies in the other Pariſh, ſug- 
geſting a Cuſtom for it, which was deny'd by the Defendant 
this Cuſtom ſhall be try'd at Law. | 

And when the Libel is for not repairing, c. (t) tis not ſuffi- 

cient for the Defendant to ſuggeſt, that other People have 
Lands in the ſame Pariſh which are not charg'd ; for if *tis true, 
*tis a good Allegation againft the Libel in that Court; becauſe 
the Rate ought to be made upon the whole Pariſh, and tis a jufi 
—— to appeal from a Sentence there, but not for a Prohi- 

ition. ; + 

The Spiritual Court hath original juriſdiction of Repairs of 
Churches, and Rates for that Purpoſe being an Incident to Re- 
pairs, they have the like Juriſdittion in thoſe Caſes z and when 
a Suit is brought in that Court againſt the Defendant, for a 

proportionable Part of ſuch a Rate, he may be compell'd to 
Put in his Anſwer upon || Oath, whether he hath paid it or not: 

Tis true, they cannot require an Oath to make a Man perform 
an Agreement, nor the Oath which they call Juramentum Ca- 
lumniæ, which was frequently done in former Days, when they 
cited Men to their Courts Pro læſione Fidei, pretending that 
the Defendants had ſworn to a Thing which . did not per- 
form, and then they made them really ſwear to perform it; and 
in the other Caſe they made them ſwear to accuſe themſelves 
when there was no other Proof, and ſuch Accuſation was al- 
low'd io be Evidence againſt them at Common Law; theſe were 


J) Hetley 131. 2 Rol. Rep. 463. (2) Cro. Eliz. 659. 843. 
2 Rol. Abr. 289. f Rep. 66. (6) 2 Rol. Rep. 270. (i) 2 Rol. 
Abr. 308. (A) Rol. Abr. 290. 2 Rol. Rep. 262. 206, || 2 Lev. 
247. 1 Vent. 339. a : ' 


Things 
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Things introduc'd by the Canons, contrary to the Cuſtoms of 
the Realm, and therefore in ſuch Caſes the Courts at Veſtmin- 
ſter granted Prohibitions; but they always requir'd Oaths In 
— Matri moniali bus © Nſtamemariit, becauſe Contracts of 
Marriage and Wills were made privately; and the Legitimation 
of Children depended on ſuch Contracts, and Intereſt Reipub- 
lice Teſtamenta rata baber: : This therefore was the Law of-thoſe 
Courts, and the Uſage being for them to require Oaths about 
Payment of Rates, hath likewiſe made it the Law of the Court: 
D:naments.]] The Roman Catholicks ſpare neither Art or 
Cofts to adorn their Churches, and to ſet out that Service 


which they offer therein with the greateſt Magnificence imax 


ginable z whilſt the Reform'd generally follow that narrow Oz 
Pitiion of the Diſciple who thought all Riches waſted which 


were beftow'd on Churches; as if the great Creator of the 


World had enrich'd it with ſo many precious Varieties only to 
adminifter to our Pride; and that the meaneft Things ſhould be 
us'd in his Service ; 

But theſe Men do not conſider that our Senfes are awaken'd 


by bright and noble Appearances, and thereby quicken'd to 


that Reverence which is due to ſo great a Power; tis true, we 
have ſome Ornaments in our Churches, tho' but mean in reſpect 
to thoſe in other Nations; and for theſe the Charge is upon 
the Perſonal Eftates of the Pariſhioners, (I) and not upon their 


Lands; and therefore, if a Rate is made to charge the Lands, 


a Prohibition will be granted. | 

Tis for this Reaſon that the Perſon muſt be charg'd where 
be lives, and not where his Lands are; (m) for if the Libel is for 
Ornaments, *tis a oe Plea to ſay, that he was not a Parifſhi- 
oner there at the I ime of the Rate made; 

The Rate muſt be made upon all the Pariſhioners of Ability; 
and none are to be excus'd, and *tis the Majority in this Caſe, 
as well as in the other, for Repairs of the Church, which con- 
clude all the reſt, but then they muſt be aſſembl'd at a Veſtry 
after publick Notice; (=) therefore where a greater Part 
agreed to have a fifth Bell, and the lefs Number diſagreed, yet 
the whole Pariſh was concluded. . 

But tho? generally Lands ought not to be rated for Orna- 
ments, yet by a ſpecial Cuſtom both Lands and Houſes may be 
Hable to it; and ſo it-was held Hill. 9. Will, in B. R. between 
Hawkins and Rows, viz. The Churchwardens of the Pariſh of 
St. Edmond on the Bridge in Exceſter libell/d againſt the Defen- 
dant, ſetting forth an ancient Cuſtom within the Pariſh, that 
they and their Predeceſſors had adorn'd the infide of the Church 
at the publick Charge of the Owners and Occupiers of ancient 
Houſes within that Pariſh, by a Rate made by them, with the 
Conſent of the major Part of the Pariſhioners, having reſpect 


E ** 


(7) 2 Rol. Abr. 291. 2 Rol. Rep. 262. 270. (m) 2 Rol. Rep. 
262: () 2 Rol. Abr. 2914 O'S t0 
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to the znnual Value of the ſaid Houſes z and this was held to 
be a good Cuſtom. 6 7 | 
+ So where a Rate was made on Lands to repair the Church, 
to make a new Clock and Chimes, for Bread and Wine at the. 
. Sacrament, for Clerks Fees, for dividing the Church-houſe in- 
to ſeveral Rooms, for the Uſe of the Poor, for Relief of poor 
Priſoners in the Marſbalſea, and for Expences at ſeveral Viſita- 
tions; the Court would not grant a Prohibition, tho? it was ob- 
jected that this Rate was made for ſeveral Matters, of which 
the Spiritual Court hath not any Juriſdiftion, viz. To repair 
the Church-houſe, and for Relief of poor Priſoners, and like- 
wiſe for Chimes, which are Ornaments, and for which Lands 
ought not to be rated; tis true, it was after Sentence, and an 
Appeal to the Arches; and in ſuch Caſes a Prohibition is al- 
ways deny'd, if nothing appears in the Libel it ſelf to ouſt the 
Spiritual Court of Juriſdiction, : 


In the next Place I ſhall mention a few Things, 
1. 8 s leading to Churches. | 


2. Who are oblig'd by the Laws to come to Church. 
3. What the Law is concerning quarrelling there. 
4. How it protects the Perſons of thoſe who come thither. 
5. And laſtly, I ſhall treat of the Union of Churches. 


The Ways which lead to Churches are only private, becauſe 
they belong to the Inhabitants of particular Villages; and there- 
fore if the Churchwardens libel for a Way for all the Pariſki- 
oners, if the Defendant ſuggeſts that tis a common High-way, a 

Prohibition will be granted. 

Any Pariſhioner may preſcribe to have a Way to the Church, 
(o) but in the Preſcription he muſt ſet forth what Way, vit. 
Whether a Horſe or Foot Way, and from whence, and thro 
what Place it leads to the Church, and this will be a good Juſti- 
fication in an Action of Treſpaſs. | 

2. The Laws which are made to oblige People to come to 
Church, are - , 

By the Statute 1 Eliz. cap. 2. every Perſon is to come to his 
Pariſh-Church (or upon Let thereof) to ſome other Church 
every Sunday and Holiday, upon Pain of the Cenſures of the 
Church, and likewiſe to fel 124. to be levy'd by the Church- 
wardens, for the Uſe of the Poor, by way of Diſtreſs. | 

And any Juſtice of the Peace of the Diviſion where the Of- 
fender liveth may ſend for him, (p) the Neglect being prov'd by 
one Witneſs upon Oath; and if he cannot give a fatisfaftory 
Excuſe, the Juſtice may direct a Warrant to the Churchwar- 
dens to tevy that Penalty by Diſtreſs; and if that cannot be 
had, then to commit him, | 5 f 


7 2 Lutw. 1019. (o) 2 Rol. Abr. 287. (p) 3 Jac cap. 4+ 
. : By 
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2 — Act made Arno 23 Eliz. cap. 2. every Perſon not 
g to Church, as enjoyn'd by the aforeſaid Act, 1 El. be- 
ing convied thereof, ſhall forfeit 201. oi Momb over and above 
the aforeſaid Forfeiture of 1 5, and if he forbear for 12 Months, 
then the Biſhop of the Dioceſs, or Judge of Aſſie, or Juſtice 
of Peace of the Country where the Offender lives, e 
it into B. R. he ſhall be bound with Two Sureties in 2001. to 
2 the good Behaviour, and ſhall continue bound till he con- 


The Forfeiture is to be divided into Three Parts; to the 
Queen, to the Poor, and to the Proſecutor, and to be recove- 
red by Action of Debt, Bill, Plaint, or Information; and if 
the Party is not able to pay it, he ſhall be committed till paid. 

There is a Proviſo in this laſt Act, That if the Offender, ei- 
ther before he is indicted, or at his Arraignment or Trial, be- 
fore Judgment, ſhall conform himſelf before the Biſhop of the 
Dioce(s where he ſhall be reſident, or before the Juſtices where 
he ſhall be indicted, arraign'd or tried (having not before made 
the like Submiſſion at any Trial) ſhall, upon his Recognition of 
ſuch Submiſſion in open Aſſizes or Seſſions of the County where 
ſuch Perſon ſhall be reſident, be diſcharg'd againſt all and every, 
— ſaid Offences, and of all Pains and Forfeitures for the 

ame. \ ; { 
There is likewiſe a Proviſo to the ſame Effect in the Statute 

1 Fac, viz. That if a Recuſant ſhall ſubmit and be obedient to 
the Laws of the Church, and continue there during the Time 
of Divine Service and Sermon; that he ſhall be diſcharg'd of the 
Penalties which he might ſuffer for Recuſancy ſo long only as 
he ſhall continue in Conformity. 

Three Years after the making the Statute 23 Elix. an Action 
of Debt, Qui tam, c. was brought againſt Thomas Watcbell for 
the 20 J. per Month; (4) there was a Verdict againſt him, and 
it was mov'd in Arrett of Judgment, that no Place was ſet 
forth where the Offence was committed; but the Exception 
+. not allow d, becauſe the Action was grounded upon a Non: 

cance, | 

But a Conviction on a Proſecution at the + Seſſions is a ggod 
Bar to an Action of Debt, Qui tam, Ve, brought by an Infor- 
mer on this Statute. Ds 

In Dr. Fofter's Caſe, which was an Information upon this Sta- 
tute, (r) it was objected that there muſt be a Con viction upon 
a former Proſecution, before the Information could be brought 
becauſe the Statute is, viz, That the Perſon being convitte 
ſhall forfeit, Nc. but it was rul'd that the Conviction might be 
upon one and the ſame Information. | 


5 1 And. 138. +1 Lutw. 101. Noy, 117. Lane 60. Bridg, 
120, 2 Cro. 480. 5 * 11 Rep. 60. 2 Bu f. 3250 I Rol, Rep. 95. 


M 3 | There 


There was another * Information brought for 20 J. per Men. 
ſem, and it concluded, Contra formam Statuti in bujuſmod: Caſu 
Editi & Proviſi ; and the Objection was, that it ſhouid have Cn. 
tra formam Statutorum, (viz. 1 & 13 Eliz.) But it was adjudg'd 
well enough; for tho' the Statute 1 El:z. enacts that all Perſons 
ſhould come to Church, yet tis the Statute 13 El:z, which gives 
the Penalty of 20 J. per Menſem. | | 

If a Man is outlaw'd upon this AR, (/) he ſhall not be dif 
charg'd uponSubmiſſion and Conformity till the Outlayry is re- 
yers'd, or he is pardon'd, 3 

But if not outlaw'd, then Conformity before Judgment, ei ; 
ther before the Ordinary, or in Seſſions, diſcharges the Penal - 
ties. | 

Therefore, if before a Verdi (t) the Defendant comes into 
Court, and ſubmits and acknowledges his Offence, and proves 
that he had conform'd ſince the Suit begun, by going to Church 
and 1 Sacrament, Cc. tho? a Verdict is afterwards 
given; this ſhall diſcharge the Penalties, hecauſe the Confor- 
mity was before the Trial; beſides, the Penalty acquires no Debt 
or Daty till judgment. FT} EG * 4 

I ſhall only add, That the Proſecntion upon theſe Acts muſt 
be within a Year and a Day after the Offence ; but that by a 
Statute made 1. ill. neither of thoſe Laws are to extend to 
Proteſtant Diſſenters from the Church,ſubſcribing the Declara- 
tion mention'd in the Statute 30 Car. 2. Cap. 1. 

3. That due Reverence and Attention may be had in the 
publick Worſhip, all Quarrelling is prohibited, either in the 
Church or Churchyard ; and if any one offend in ſuch Caſe, 
the Ordinary, upon Proof of the Fact by Two Witnefſes, may 
end him Ab ingreſſu Eccleſiæ; and if a Clerk, A Minifteriq 

(it, ; 7 . | 

The Proceedings for Quarrelling or Brawling may be in the 
Spiritual Court, Pro ſalute Anime, but not for any Damages; 
but the Party may have Coſts there, 4 Pro expenſis li tis, . 

Striking or laying Hands on another there, (u) the Offen · 
der ſhall be Iyſo facto excommunicated; bur if tis with a Weay 
pon, or if 'tis only drawn for that Purpoſe, the Offender is 
to loſe one of his Ears; now tho* the Words 1pſo facto take off 
the Formality of a Sentence of (x) Excommunication, yet be- 
fore he is excommunicated he mutt be convicted at Law, and 
that muſt be tranſmitted to the Ordinary, EE. 

If a Man ſhould be indicted on this Statute it muſt not be 
(y ) generally, but the Fatt muſt be brought within the Letter 
of the Law, and therefore the Indictment muft ſet forth with 
what Weapon the Perſon did (7) ftrike, for tis not ſufficient to 


* 3 Lev. 61. Cro. Eliz. 750. () 4 Leon. 54, (t) Raym - 
455, +2 Cro, 462, 4Rep. 20, (u) 5 & 6 Ed. 6. Cap. 44 
(x) I Vent. 146. ( Cro. Car. 464. () Cro. Eliz. 23 1. 
2 Leon. 188. Noy. 171. | alledge, 


© 107: RR Church. 167 
alledge, that Extraxie gladium againft another, & ipſum per- 
cuſſit, but it muſt be according as the Statute is penn'd, viz. 
Extraxit Gladium ad percutiend”, and that Malitioſe percuſſn; for 
to ſet forth generally that he did ftrike is not good 3 to ſtrike 
without a Weapon is Excommunication Ipſo fatto, as hath been 
obſerv d; to ſtrike with a Weapon is the Loss of one Ear; there · 
fore where a Commitment was made by Juſtices of Peace for 
diſturbing a Minifter Per _—_— factum, the Priſoner was diſ- 
charg'd, becauſe they ought to ſet forth the particular Fact, as 
pulling him by the Gown,, uſing any chiding or quarelling 
Words; but for any indecent or irreverent Behaviour, the 
Party may be indifted at the Seffions. © 

Due Reverence is likewiſe enjoin'd by the * Canon, which re- 
uires that no Man ſhall cover his Head in the Time of Divine 
ervice, except he have ſome Infirmity, and then he muſt wear a 
Cap; and that all Perſons ſhall Kneel when the Prayers are 
read, and ſtand up at the Belief, and ſhall bow at the Name 
of Jeſus; and ſhall not walk or talk, or go out of the Church 
without ſoine reaſonable Excuſe. | 
And the + Churchwardens ſhall not ſuffer any idle Perſons to 
be in the Churchyard or Porch, but ſhall cauſe them to come 
in or depart; and they are to || preſent the Names of Offen- 
ders in ſuch Caſes at the next Viſitation. * | 
4. And in order to protect thoſe who come to Church, we 
have Laws (a) to ſecure their Perſons, Eundo, morando & rede- 
umdo, to or from Divine Service; the Perſon offending may be 
excommunicated, and par os in Spiritual Court, or may be 
indicted and fin'd in the Temporal Courts, but the Arreſt is 
good in Law. | 2 | 
But theſe Statutes relate only to Arreſts in Civil Actions, 
and do not extend to Arrefts for a Breach of the Peace, for 
that is at the Suit of the Queen. | | 
5. I will conclude this Title with a few Obſervations concer- 
Mees of Churches. | 
fore the Statute 37 H. 8. cap. 21. Churches might be uni- 
ted by the Conſent of the Biſhoy, Patrons and Incumbents, or 
at leaft, there were ſuch Unions before that Act, for otherwiſe 
there bad been no Occaſion td confirm them by that Statute. 
There are ſeveral Reaſons given for theſe Unions, but the 
moſt material are, becauſe the Rector might have a better 
Maintenance, or becauſe the Churches are ſo near that one In- 
cumbent may ſupply both, or begauſe of the Poyerty of one of 
the Pariſhes. 
But by the Statute before-mention'd one of the Churches 
muft not be above the yearly Value of 61. in the Queen's 
Books, and not above a Mile diſtant from the other; and it in a 


s 


* Can, 18, +Can, 19. || Can. 111. (a) 50 Ed. 3. cap. 5, 
LRic. 2, cap. 15. 5 | ; 
| M 4 Corporation, 
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Corporation, then no Union can be made without the Conſent of 
the Ma iſtrates, eclar'd in Writing under their common Seal, 
And by the Statute 17 Car. 2. cap. 3. the Biſhop of the Dio- 
ceſs, with the Conſent of theſe Magiſtrates, together with the 
Patron, may unite them. 8 . 
But the Pariſhes are til] to he diftin& as to Rates, Taxes and 
Parochjal Rites, and diſtinct Churchwardens are to be choſen, 
ſo that the Union chiefly reſpects 15 Place where the Pariſhi- 
oners are to meet to worſhip, neither ſhall it be good until en. 
ter'd iq the Biſhop's Regiſter, or if the Revenye of hoth exceed 
901. per Annum. N 
l This laſt Act doth remedy an Inconveniency which was be- 
fore; for the Union, by Virtue of the Statute 37 H. 8. could 
not be made but upon an Avoidance, or if the Church was full, 
then not without the Conſent of the Incumbent ; but by this 
Statute it may be made, whether the Church is full or not ; for 
if fall then *tis not to commence till after the Avoidance of 
one of the Churches, to which the other Incymbept is to ſuc- 


ceed. 
And by a ſubſequent Statute (50 tis enacted, That if one of 
the Chuches ſhould be demoliſh'd, then as often 1 other is 


aut of Repair, or wants Ornaments, the Pariſhioners of the 
demoliſh'd Church muſt contribute towards the ſame in rack 
Proportion as the Ordinary, who made the Union, ſhall dire F 
-and for want of ſuch Direction they ſhall contribute one Thir 
Part towards the Charge. : | 
Now where Two Churches were united (c) by Virtue of 
that Statue 37 H. 8. upon the Suggeſtion, that they were not 
_ diftant above on, Mile, and the Pariſhioners are ſu d in the Spi- 
ritual Court for not coming to Church, they may have a Pro- 
2 upon a Surmiſe that the Churches were more than a 
ile apart. | *% 
Our Faw in this Caſe is agreable to the ancient Canons of 
the Church, which allow'd the Biſhop to unite Two ſmall Be- 
nefices, for the better Support and Maintenance of the Mini- 
ſter; hut then it was to be under ſuch a Value, and the Union 
was not to be Ad vitqm, but ſo long only as the Biſhop ſhould 
think convenient to continue it. | 
And this appears where Pluralities were moft ftriftly prohi- 
bited, which was always upon this Condition, Si facultar ſuppe« 
tit „ which Words imply, it where there was an incompe- 
tent Maintenance a Man might have Two Livings, at a rea» 
ſonable Diftance, and with the Allowance of the Biſhop ; and 
accordingly * Balſamon tells us, That in the Greek Church, Plu- 
ralities are allow'd, if the Benefices are near, and under the 
ſame Biſhop. | „„ 


ee 5 Will. (52 Kol. Abr. 293. * Addit, L. N. 16. 
Chureb. 
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be taken at (F) Law to try whether à 
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2 Charchwardens. | 

HES E are very ancient Officers; and by the Comm on 

Law are a Lay-Corporation, to take care of the Gena 

the Church, to which they had a Right for the Benefit of 
the Pariſhioners. | ä 


Under this Title I ſhall mention, 
1. By whom Churchwardens are to be choſen, 
2, Of Prefentments made by them. ' 
3. What Actions they may bring, and for what, 7 
4. When and to whom they are to accompt. . 


- $e Of Actions brought againſt them. 


1. They are choſen every Year by the joint Conſent of the 

4 and the Pariſhioners ; but if they cannot agree, then 
Miniſter 5 chuſe one, and the Pariſhioners another; 

and this is by Virtue of (4) the Canon, 5 

But before the making this Canon the Pariſhiones in ſome 

Places choſe both the Churchwardens, and where that was us'd 

the Canon doth not abrogate the Cuſtom ; and in ſuch (e) Caſe, 


if the Archdeacon ſhould refuſe to ſwear them, a Mandamm 


es, for every Pariſh had formerly a Right to chuſe their - 

rchwardens; but becauſe they vary'd in the manner of 

Chuſing, therefore a Cuſtom might be r week Iſſue might 
el 


Veſtry, or the 
whole Pariſh ought to chuſe, | 
And to ſuch a Mandawws the Archdeacon ought not to return, 
— nes fbi conſtat, that there is ſuch a Cuftom, for his + Re- 

ſhould be poſitive, upon which an Action might be groun- 
ded to try the Cuftom, which was allow'd by the Court to pre- 
vail againſt the Canon. | ; 
And if he ſhould return a Cuſtom for the Parſon to chuſe one, 
and it ſhould happen to be falſe, both the Churchwardens may 
join in an Action on the Caſe againſt him for ſuch a falſe || Re- 
turn, in which Damages ſhall be recover'd by bot 
* In 2 Lutw, fo. 1012, There is a Preſident of ſuch an Action 
on the Caſe, brought by a Churchwarden a ainft a Chancellor 
of the Dioceſs of Cheſter, upon refuſing to lwear him, and re- 
9 a mm, that he was not choſen Churchwarden 
of the Pariſh of St, Peter in Cheſter, 5 
In 45 Carpenter's Caſe the Mandamum was directed to the 
Commiſſary to ſwear Two Churchwardens, who were choſen by 
the Pariſbioners, by Virtue of a Cuſtom which the Rector denied, 
and infifted upon his Right, by Virtue of a Canon to chuſe one; 
the Commiſſary made a ſpecial Return, which is ſet forth at 
(4) Canon 89. (e) Jones 439. Cro. Car. 551. 589. 2 Rol. 
Abr. 4234. 287. (F) — 379. 11 Vent. 267, 5 13 Lev. 
362. () Raym 49. lan 
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length in the Report; but a Mandamu was granted, for the 
Eccleſiaſtical Court cannot try the Cuſtom, Ar 
2. As at the Common Law, the Enquiry is to be made by 
uries; ſo by the Ecclefiaſtical Laws, the * is to be made 
Churchwardens: And this is the chie gn of Vilita- 
tions, 

By the (b) Canon they are to make their Preſentations of 
ſuch Things which are given in Charge at the Viſitation, but 
not oftner than once in a Year, where it hath been no oftner 
uſed ; nor above twice in any Dioceſs whatſoever, except it 
is at the Biſhop's Viſitation, 

But voluntary Preſentments of any notorious Offenders may 

be made oftner. | | | * 

And this is not only to be done, ex Officio, but they are, o- 
bliged, by Oath, to make their Preſentments upon a Book of 
Articles, given to them in the Viſitation, and, upon Refuſal to 
take the Oath, they may be excommunicated ; but then if 
any of theſe Articles concern himſelf, he is not obliged to take 
ſuch Oath, But only to do what belongs to his Office: And 
if he ſhould be excommunicated in ſuch caſe, *tis good Cauſe 
for Prohibition; and if he is not abſolved upon Requeſt, an 
Attachment lies. a 

The Preſentments which they inake, muſt not be with a ma- 
licious Deſign to vex the I 1 for if ſo, then an Action on 

the Caſe lies againſt them; but if they have a Verdict, they 
ſhall not have double Coſts; tho? the (i) Statute expreſly pro- 
vides that they ſhall, where the Action is brought againſt them 
for any thing done by Virtue of their Office, becauſe their Pre - 
ſentments are meerly Eccleſiaſtical; and the (k) Law-makers 
never intended to give double Cofts, but where Officers were 
2 for Temporal Matters, done by them in Execution of their 

ce. | 

The Books in the Margent warrant this Diſtinction, but tis 
a nice one; for the Churchwardens are not named in the Sta- 
tute 7 Fac. which gives the double Coſt; but that Statute be- 
ing made perpetual by 21 Fac. the Churchwardens are declared, 
to be within the Purview of the former Statute, 

Now, if Officers ſhall recover double Cofts, when ſued for 
what they do only in Temporal Matters, then this Declaration 
is almoſt in vain; becauſe the Office of a Churchwarden, eſpe- 
cially in making Preſentments, relates chiefly to ſuch Matters 
which concern a Spiritual Jurifdiftion, 

The Time of making theſe Preſentments is uſually at Caſter; 
and theſe (1) Officers may be proſecnted in the Spiritual Court,, 
as perjur'd Perſons, if they willingly neglect or omit to make 
their Preſentment at that Time. | 


(hb) Canon 117. (i) 7 Jac. cap. 5» 21 Jacy cap, 12. () Cro, 
Car, 255, Jones 530. (1) Can. 117, | bat 
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bat Ictions they map have, and what not. ] As to this 
Matter, tis generally held that Churchwardens have no Power 
to do any thing to the diſadvantage of the Church; and there» 
fore K "ag recover in an Action, one of them cannot releaſe. 
the Co 3 | > | | | 
So if they Libel in the Biſhop's Court * a Pariſhioner 
for not paying a Tax aſſeſſed on him towards the Repair of the 
Church, and there is a Sentence againſt; and, upon an Appeal 
to the Metropolitan, one of the Churchwardens releaſes, this 
doth not «diſcharge the Appeal; becauſe the Spiritual Court, 
having the e diction of Taxes fof Repairs, ſhall 
likewiſe have 215 ion of all Matters which depend there. 
on; and therefore that Court ſhall determine whether this Re- 
leaſe will bar both the Churchwardens, adjudg'd upon a De- 
murer to à Prohibition. | 3 
They may maintain an Action on the Caſe againſt him who 
ſhall deface a * Monument in the Church; or an Action of Ac- 
count againſt their Predeceſſors for a + Bell, or any Goods be+ 
longing to the Church, but then t muſt declare, De bonis 
| Parochianorum; or an Action of || Tre/paſs for any Thing taken 
out of the Church, which belonged to the Pariſhioners And 
this the new Churchwardens may do, tho' the ( * 7 
was done in the Time of their Predeceſſors; and a Releaſe by 
one is no bar to the Action of the other, becauſe they have 
no proper (n) Intereſt in the Things themſelves for which they 
Sue, but are only a Special Corporation for the Benefit of the 
Church; and therefore they are always to conclude their De- 
2 Ad damnum Parochignorum, and not to their prc+ 
r Damage. 
But che Suits which bring in the (0) Spiritual Court 
75 not relate to any T ing concergin the Inheritance ; 
herefore if they Libel for a Way to the Church, or to re- 
ir the Fences of the Church- yard, by reaſon of Lands ad- 
wining or that the Defendant, and all thoſe whoſe Eftate he 
ath in ſuch a Houſe, have uſed to find Bread and Beer for 
the Pariſhioners in their Perambulation ; theſe are all Tem- 
poral Matters, ' and the Allowance of ſuch a Refreſhment is 
in Nature of a Corrody, for which an Aſſize will lye. 
They cannot preſcribe to have Lands, becauſe they are not 
a Corporation for that purpoſe, viz. to have Lands to them 
and their Succeſſors, but only for the Goods of the Church, 
March 66, but in London tis otherwiſe, 2 Cro. 532. Neither 
can they have any Action of Treſpaſs at Common Law, to re- 
cover Goods, of which they never were poſſeſſed ; but by a 
Bill in Equity, they may have a Deeree for ſuch Goods; and 
they may have an Appeal of Robbery, if ſtolen. - 


* Godb. 279. + 1 Vent. 88. || 1 Rol. Rep. 57. (m) Cro. 
Eliz. 185 179. 1 Leon. 177. (#) 1 Rol. Rep. 426. 2 Rol, Abr. 
306, 2 Cro, 234. (0) 2 Rol, Abr. 287. 6 IE 
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If they pre cited in the () Ecclefiaſtical Court, after they haye 
given up their Accompts, and ſhould be excommunicated, they 
may have an Action on the Caſe againſt the Proſecutor. -. 
They may * join in an Action upon the Caſe for a falſe Return 
upon a Mandamm; for ſuch a + Writ may be brought to com- 
— the Spiritual Court to ſwear a Churchwarden who wa slaw- 
ly choſen by the Pariſhioners, according to Cuſtom. | 
When and to whom they are ro Fccompt.]) They are ac- 
countable to the Rector, Vicar, New Churchwardens and Pa- 
riſhioners, for what Goods and Money they have received for 
the Uſe of the Church; (and this muſt be done at the end of the 
Year) and what remains in their Hands, they are to deliver to 
the New Churchwardens, by a Writing indented : And if they 
refuſe to give up their Accompts within a Month after the New 
ones are choſen, they may be compelled by the Eccleſiaſtical Court, 
or may be preſented at the next Viſitation, or the New Church- 
wardens may have an Action againſt them at Law: But by a par- 
ticular Cuſtom, they give up their Accompts to 24 of the chief 
Nen of 2 Pariſh. And this was the Caſe of the Churchwardens | 
of the Pariſh of Maſſam in Tork ſbire. | | 
Ot Aatonus bzought againſt chem.) They may be ſued in the 
ritual Court for taking away any Goods of the Church, as 
lis, &c. and in ſuch Caſe the Cqurt will decree the Things 
to be returned in (4) Secie; hut if the Suit is at Common Law, 
then Damages are to be recovered. | 
By the Biſhops Articles they are to * Preſent filthy Talkers, 
Revilers, and common Sowers of Sedition among * 2 urs, and 
an Oath is uſually tendered them for that purpoſe: Now, if 
they would refuſe to take fuch Oath, becauſe they are general 
Terms, and may 8 Things out of their juriſdiction, 
and ſhould for that Cauſe be excommunicated, hoy eng to 
b 


have pleaded, Quod non tenentur rel ndere to thoſe Things; and 
if the Spiritual Court refuſe that » they may have a Prohi- 


bition. 
' Anno 18. Car. 2. an (r) Indictment was brought againſt the 
Churchwardens of St. Martin in the Fields, for taking a Silver 
Cup, Colare officii corrupte & extorſive; and this was for placing 
a Man o be a Gallery-keeper in the Church: It was o fied, 
that tis was not an Office, but an Employment belonging to 
the Churchwardens themſelves, and they might depute any Man 
to aſſiſt them, | . 
But the words corrupte & extorſive being in the Indictment, 
the Court would not quaſh it till that Fact was tried; and if it 


appeared they held accounted to the Pariſh for the Cup, then 
it might be quaſh2d. : | 


(p) Raym. 418. * 3 Lev. 362. + Lutw. 1010. () Sid. 
281, 282, * 1 Vent. 114, 127. Quære. (7) Sid. 307. 
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Laſtly, 1 ſhall mention ſome T which they may do by 
virtue of their Office; as for inftance, They ma julli the 
taking a Man's * Hat from his Head in the Time of Divine Ser · 

vice; for tho' they may Preſeat this irreverent Behaviour in yo 

Spiritual Court, yet they are to take care that all Things be 

cently done in the Church at that Time: f F 

They may order a crack'd + Bell to be new Caft, or they 
may diſpoſe of the Stones belonging to the Church; but this 
thuſt be by the Agreement of the Pariſhioners. |. | 

So they may diſpoſe of any of the Church || Goods in their 
Poſſeſſion, but not without the Conſent of a Veſtry. 


Chaurch-Tard. 


HE Church-Yard is likewiſe the Free-hold of the Par- 

ſon ; but 'tis the common Burial-Place of the Dead, and 
for that reaſon *tis to be fericed at the Charge of the Pariſhio- 
ners, unleſs there is a Cuſtom to the contrary, or for a par- 
ticular Perſon to do it, in reſpett of his (s) Lands adjoining to 
the Church-yard ; and that muſt be tried at Common Law, 

But tho? the Free-hold is in the Parſon, he cannot cut down 
Trees growing there, except for the necefſary Repairs of the 
(i) Chaxcel ; becaule they are planted, and grow there for the 
Ornament and Shelter of the Church. | 
This is the ancient Common' Law of this Kingdom, and 
therefore the Statute made, Anno 35. Ed. 1. Ne Reftores ere 
nant arbores in cemiterio, is but declarative of that Law; and 
the Rectors, who cut down Trees for any other purpoſe, ma 
be indifted upon that Statute, and fined, or may be proſecu 
at Law: And the Courts at Weſtminſter have granted Prohibi- 
bitions in ſuch Caſes, to ſtay any further Waſte. 

It hath been a («) Queftion, Where the Rectory is impro- 
priate, and the Vicaridge endowed, to whom the Trees in 
the Church-yard do belong? If to the Vzcar, tis only becauſe 
he is to repair the Church; and if the Impropriator cut them 
down, and the Vicay Libels againſt him in the Spiritual Court, 
a Prohibition ſhall go, becauſe if he hath a Right to the Trees, 
be may bring an Action of Treſpaſs againſt the Impropriator 
for felling them, | | 


| | Ciſtertians. RR 
FT HESE were an Order of Monks, very much admired 
here for their Piety and Striftnefs of Life; for by this 
means, when they firſt came hither, which was ſoon after the 
Conqueſt, they ingratiated themſelves ſo much to the People, 


* 1 Lev. 196. + 1 Rol. Abr. 121. || Rol. Rep. 426. 3 Bulſt. 
264. (t) 1 Rol. Abr. 287. (i) 1 Rol. Rep. 255, 235. (u) 1 Rol. 
Rep. 255. 2 Rol. Abr. 311, 337. ; 9 
| | that 
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that they ſoon got Lands; upon which they wholly fubſiſted, 
and paid Tythes out of dels Lands to the Reftors of theſe 
Churches to whom due. MEE ont 8 | 
Afterwards having built Monaſteries, they dillked Appro- 
priations to them, calling it Sacrilege to take Tythes from 
the Secular Clergy; but by degrees growing rich, and having 
founded Abbies in the Reigns of H. I. and King Stephen, and 
other ſucceeding Kings, all which were well endow'd, then 
their Zeal for the poor Clergy abated ; and at laſt they got 
as large and as many Ruß mpt their Lands from 
Pavment of Tythes, as any Order whatſoever. | 
My (x) Lord Coke tells us, that at firſt moſt of the Orders 
of Monks were exempted from Payment of Tythes out of ſuch 
Lands which they held in their own Hands; but that + a 
Adrian IV. reſtrained it to the Ciſtertians, Templars, and Ho- 
ſpitallers: And this he tells us was in the Year 1150. which 
was towards the latter end of the Reign of King Stephen; and 
yet in the ſame Page he tells us, this Privilege was granted 
to thoſe Orders of Monks, by the Council of Lateran, which 
was not held till above 60 Years afterwards, vit. 17th of our 
King John, Arno 1215. But Biſhop (4) Stillingfleet is certain 
that Council made no ſuch Decree. | 
No this Reftriftion of Adrian was not narrow enough, 
becauſe it extended to all the Lands of thoſe Orders, which 
they had, or might hereafter have; and therefore Pope Inno- 
cent III. many Years afterwards, reſtrained this Priviledge to 
the Lands which theſe Orders then had, which was before the 
(7) Lateran Council; and this Decree of that Pope was received 
by the general Conſent of the Kingdom: And therefore this 
Privilege was limitted to thoſe Lands, which thoſe Orders had 
before that Council; tho? *tis generally held in our Books, that 
the Ciſtertians were diſcharged of Payment of Tythes, by the 
aforeſaid Council, | 
So that what Lands they had after that Council could not 
be legally diſcharged ; and therefore thoſe who claim any ſuch 
Priviledge, ought to prove that they enjoyed the Land before 
that Council; and the Proof vught to be the ftrifter, becauſe 
tis a Privilege which they claim againſt common Right. 
Nou tis certain, that ſeveral Lands were given to this Or- 
der, fince that Council, which, if found out; are not exempt- 
ed at this Day: For tho', by the Statute of (a) Diſſolution, Cc. 
all Lands were diſcharged, which were in the Hands of 
Abbots at that Time; yet this is no good Diſcharge, becauſe 
the Statute puts ſuch Lands only in the ſame legal Capacity 
to be diſcharged as they were in before ; now if they were given 
ſince that Council, they were not in a legal Capacity to be diſ- 
charged at all. 1 


—_— 
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Int. 652. 2 Cro. 454. (5) Still. Eccleſ; Caſes, 203; 


(4) Hardres, 101. (4) 31 H. 8. 
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And here I ſhall only mention the ſeveral Ways for diſcharge. 
of Tythes without the help of any Statute. 


1. By the Pope's Bull, which was a Grant of this Privilege 
to the ſeveral Orders before- mentioned. 4 
2. By real Compoſition, or a Preſcription, «x modo deciman- 
di, of which I have already treated under that Title, 
23. By a general Preſcription, i= non decimando. 
4. By Unity of Poſſeſſion. _ 


Now as this Privilege to the particular Orders before- men- 
tioned, it was only Perſonal, which the Canoniſts tell us, Nan 
 #ranſit de una perſona in aliam; and therefore where a Cor po- 

ration is diſſolved, which was formerly veſted with that Pri- 
vilege; or if they grant their Lands under their Common- 
Seal, the Privilege is gone, and the Grantee ſhall pay Tythes; 

Beſides, tis to be obſerved, that theſe Bulls made no legal 
Diſcharge of Tythes, but only in ſuch Caſes where the Law 
allowed, that is, where the King and People admitted and re- 
ceived them, and ſo they became eftabliſhed by. Uſage. and Cu- 
ſom z and therefore thoſe Ciſtertians were —_ a Pramunire 
(as ſhall be obſerv'd hereafter) for putting in Execution the 
Pope's Bulls to exempt their Lands from Payment of Tythes, 
in the Poſſeſſion of their Farmers, when it was allowed that their 

55 — only ſhould be diſcharged which propriis manibus Exco- 
e ant, . 

Thoſe of the Order of the Præmonſtracenſes had likewiſe a 
Bull to be diſcharged from Payment of Tythes, which was 
granted to them by Pope Innocent III. Now tho' this was a great 

Order in Exglanad, yet that Grant was never allowed here; and 
as often as they complained to the Pope of it, ſo often the 
People complained againſt them to the Parliament for claim- 
ing a Privilege which was never allowed, Poph. 157. 
either did this Privilege extend to ſome real Compoſi- 
tions; as for inſtance, The Abbots and Con vents of the Order 
of Ciſtertians had made real Compoſitions with the Rectors for 
Tythes due to them for their demeſne Lands; and this Pri- 
vilege of Exemption did not extend to ſuch Compoſitions. 

In the Progreſs of a little more than 100 Years, theſe Ciſter- 
tians pretended to ſo. great Priviledges, that they not only 

claimed to have their Lands diſcharged of Tythes, but from 
Taxes to the King ; for they refuſed to contribute to the pub- 
lick Levies in the Time of King-Fobn, who, Anno" 11. of his 
Reign, was engaged in Wars with the 1riſh and Welch: And 
this made that King exact from that Order 33000 Marks, a 
great -Sum in thoſe Days; and not contented with this, he 
confiſcated all their Goods, and would not ſuffer them to hold 
. till the Money was paid. | 

This brought them into ſo mean a Condition, that they de- 
pended upon other Orders of Monks for their * 2 
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; > of Tythes for Lands which t 
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But about 30 Years afterwards, they ſo well recovered this 
Loſs, that H. 3. deſired the Archbiſhop of Tork to ask them 


for a Year's Profit of their Wooll. | 


They deſired to be excuſed z however the Archbiſhop pref 
ſed it ſo much, alledging, that the King was always wi 
to help them in their Neceſſities z and enforcing his oc 
with other Arguments, that an Abbot of that Order re | 
The King was ſworn to do juſtice; and that whilſt he govern- 
ed according to Law, and committed no Oppreſſion, — 
would give him any Thing for the Health Soul, 


the Good of the Kingdom. 


But ſtill they tefuſed to contribute to the Support of the Go- 


vernment; and not only ſo, but they oppoſed the Pope him- 


ſelf: For Gregory X. having given leave to Otto his Legate, to 
receive Procurations from the Order; (indulgent:a 5 ei- 
dem ordini non obſtante) the Legate exacted Money oy, 
in ſtead of Procurations, which in thoſe Days were fo be pai 

in Victuals; but they pretended to have Bulls of Exemption, 
from Payment of all manner of Proeurations, and therefore 
they withſtood the N Demands; and the Pope, to ſoften 
the Matter, commanded him, that in his Viſitation he ſhould 


be contented, cibis regularibm abſque uſu carnium, and not to 


take any 2 And this, (b) Mr. Prynn tells us, was the firft, 
non obſtamte, which was oppoſed in England, | 
But theſe Monks were not contented that the Lands which 


they poſſeſſed themſelves ſhould be diſcharged of Tythes ; for 
they attempted to get the Pope's Grant, to exempt the Lands 


which they had Lett to Farmers from Payment of Tythes; 
and this would certainly have impoveriſhed the poor Secular 


| Clergy, to whom ſuch Tythes were due: 


Therefore, Anno 2 H. 4. cap. 4. the Parliament being ac- 
quainted with this Matter, a Law was made, — — — 
Ciftertians, and all other Orders of Monks, to procure Bulls 
for ſuch —_ under the (e) Penalty of a Premunire, that 
is, to forfeit his Goods, and the Profits of his Lands during 
Life; and to be alſo impriſoned during Liſe. 

But 'tis agreed on all ſides, that they were diſcharged from 

* eſſed themſelves, 

re the Lateran Council; and that by (4) 2 H. 4. their Far- 
mers and Tenants ought pay Tythes: Now, if an Abbot and 
Convent of this Order had made a Leaſe of their Lands be- 
fore the Diſſolution, Cc. and afterwards that Leaſe had ei- 
pired, and the Grantee of the King had kept the Lands in his 
own Poſſeſſion, they ſhould fo long be diſcharged of Tythes 3 
tho* by the Statute of (e) Diſſolution, the King was to have 


5 (5) Prynn on the 4th Inftitut. 129. (c) Burnet's Hiſt. Ref; 

» PI. 108, 109. Degg. 234. (4) Dyer 277, 278. (e) 31 H. 8. 

cap. 13. | | 
the 


the Lands ir the fame manner as the Governors held them: 
— — at that Time payed Tythes, becauſe they were then Ler - 
Tm. of | e | 
It hath been a Queſtion; What Lands ſhall be ſaid to be in 
Poſſeſſion of this Order? As for inſtance, if Cattle ate agiſted 
on their Lands; whether this can be properly faid to be (f) 
in proptiis manibw ? And *tis held it cannot; for the Profits, 
which is the Herbage, are not taken by the Owner of the * 

but by Cattle; and therefore the Ownet of the Cattle, or 

the Soil, muſt pay Tythes, but rather the Owner of the Cattle. 
But this; and all other Orders of Monks, being long ſince 
diſſolved, or ſurrendered to the Crown, I ſhall no longer in- 
ſiſt upon any Matters relating to them, but ſhall refer my Rea- 
der to the Title (Monks) hereih after mentioned, where he will 
find, that all the ancient Abbies were of the Order of St. Be- 
nediſt; that Glaſſenbury-Abbey, in Somerſetſbire, was the firſt 
which was founded in England, of above 2001. per Annum, of 
5 Order there were 52 Abbies and Priories of above that 
alue, at the Time of the Diſſolution; arid that the Cifterti- 
ans encreaſed faſter than the Benedifines, for in a little more 
than the compaſs of one Age, there were 37 Abbies, and other 
Religious Honfes of that Order, of above the yearly Value of 
200 J. ; | 

| Citation: ve 
H Is is a Precept under the Seal of the Eccleſiaſtical 
1 Judge, commanding the Perſon, againſt whom the Com- 
Plainant is made to appear before him, on a certain Day, and 
at à certain Place therein mentioned, to anſwer the Complaint 
in ſuch a Cauſe, c. And tis required by the (g) Canon, that 
the Name of the Party ſhall be expreſſed in the Citation, and 
that the Hand and Seal of the Judge ſhall be affixed to it - 
It hath been a Queftion, Whether a Citation, ſerv'd on 4 
Sunday, is good? Since the making the Statute,” 29 Car. 2. 
which prohibits the fetving Proceſs on that day, except in cond 
of Treaſon, Felony, or Breach of the Peace : And it hath been like- 
wiſe queſtioned, Whether perſonal Service is neceſſary at any 
Time? Becauſe it hath been the uſual Courſe, before the, Sta- 
tute and fince; to fix it on the Church-door; and this, being 
according to the Law and Cuſtom of the Eccleſiaſtical Courts, 
is not taken away, by general Words of the Statute before- 

mentioned; but (| xing it on the Church · door is (b) gd, 
and a ſufficient ground for an Excommunication - 
The Archbiſhop of Ganterbury had fuch a tranſcendept Power 
and Jurifdiftion here, that he could 72 any Man to the Court 
of Arches, out of the remoteſt part of the Kingdom; and this 
id do for any trifling Cauſe, gs for Defamation, Cc. 


o 
4 


he cou 
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and for any frivolous Pretence for not paying Tythes; and the 
- Apparator making Oath, that the Party was duly cited, and 
not appearing, he was excommunica and could not be. ab- 
folved without paying the Fees of the Court, and of the Ap- 
parator, which was uſually 2 d. per Mile. 

This was found to be a great Oppreſſion; and therefore by 
the Statute, 23 H. 8. cap. 9. it was provided, That for the eaſe 
of the Subject, no Perſon ſhould be cited to appear out of the 
Dioceſs, or peculiar juriſdiction where he liveth, under Pe- 
nalty of double Damages to the Party grieved, to be reco- 
vered by Action, Cc. and alſo 10 l. to the Queen and Proſe - 
cutor: But there is a Clauſe which excepts, | 


t. For ſome Spiritual Offence committed, or omit- 
ted, or done in the Dioceſs, to which the Party ſhall 
2. Or upon an Appeal where the Party ſhall find 


himſelf agrieved by the Ordinary. | | 
=D 3. Or where the Judge either dares not, or will 
not cite the Party. : 
4. Or unleſs the judge is Party to the Suit. 
5. Or at the Inftance of 'an Inferior Judge to a 
Superior, in Caſes where the Canon Law, or Ci- 


vil Law allow it. 


My Lord Cote tells us, this Statute is but declaratory of the 
ancient Canons of the Church; and that *tis particularly ex- 
plained by the 94th Canon of King James, viz. That the Dean 
of the Arches ſhall not cite any Perſon who doth not dwell in 
the particular Dioceſs, or Peculiar of the Archbiſhop, for any 
Ecclefiaftical Matter, without the leave of the Dioceſan, ex- 
_ in thoſe particular Caſes abovementioned ; for the Arch- 
bilhop, before the Reformation, had not a concurrent 72 | 
Gion in every Dioceſs of his Province, but only as he was 
the Pope's Legate, and therefore the Fudge of the Audience 
who kept Court in Southwark; part of which is in the Dioceſs 
of Winton, and cited Perſons thither from the furtheſt part 
of Hampſbire, and excommunicated them if did not ap- 

r; and would not abſolve them, unleſs they ſubmmitted to 
ve their Cauſes determined in the Arches. This was held 
contrary to the Statute. wo I | 
As to the laſt of theſe Exceptions, viz. That a Man may 
be cited out of his Dloteſs at the Inftance of an Inferior Judge 
to a Superior, where the Law allows it: Theſe words are re- 
ſtricti ve, and therefore all Cauſes may not be tranſmitted to 
"a Superior Judge; as where a Chancellor of an inferior Dio- 
ceſs tranſmitted a Cauſe to the Arches, becauſe it was ſo dif- 
ficult, that the Plaintiff could not have Council in the Coun- 
try; this was held an inſufficient (i) Cauſe. 1 


* * "RY 
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And it hath beef 4 Queftion; Whether 4 Chancellor ca 
tranſmit Cauſes to the Arches ? Becauſe tis ſtill to a delega- 
ted ſuriſdiction; therefore ſome are of Opinion; it ought. to 
be from one Ordinary to another. ee : 

But tis agreed, that where a Peculiar is ſubordinate to 4 
| Biſhop, there the Cauſe muſt be tranſmitted to him, and not 
to the Archbiſhop; unleſs the Peculiar is exempt from all or- 
dinary Juriſdiction, and then it muſt be to the () Queen; _ 
And whema Cauſe is thus tranſmirted, tis ſufficient that it 
ppear ſo upon a Motion, for it need hot be * pleaded, tho 
formerly it was held + otherwiſe. meme. | 
And as a Man who lives in a Peculiar, may be cited by the 
Ordinary of that (1) Dioceſs where the Peculiar is; ſo if that 
Peculiar hath a Juriſdiftion by Preſcription, exempt from the 
- 5-7 of the Ordinary, ther the Perſon mutt not be cited out 
it. A hy 0 ner 
I grant, the Dedn of the A#cbes hath a Juriſdiction through- 
ut the whole Province of Canterbury-upon an Appeal brought 
but he cannot cite one to the Court, who doth not dwell i 
the particular Dioceſs, or Peculiar of the Archbiſhop, without 
the bare of the proper Dioceſan firſt obtained, except in the 
Caſes abovementioned; and yet that Court ſhall be preferred 
before any other _— court: For if there are two () Ex- 
ecutors, and one lives within the ſuriſdiction — the Arches; 
and the other not; and if a Suit is brought againft them, it. 
ſhall be in the Arches, otherwiſe there would be a Faiture of 
Juſtice; for one Executor cannot be fued without the other. 
But a Man may be cited to the Arches, who lives in the Dio- 
ceſs in London; and this by Virtue of a Compoſition between 
the (a) Archbiſhop and that Biſhop: And tis for this: Reafon 
that the Archbiſhop never viſits that Diocefss -- 
_ - *Tis true; this was always denied by Juſtice Ti:;/lex, who 
held that ſueh a Compoſition was taken away by the (o) Sta- 
tute; and that the Agreement between the Ordinartes could 
not — gon the People, for whoſe Eafe and Benefit that Law 
was made. | NN = 
But tho? it was made for their (y) Eaſez they muſt take Ad- 
yantage of it in proper Time; for if a Man, who lives in an 
inferior Dioceſs, is cited to the Prerogative Court for a 5 
ey, (the Will being proved there; ) and if the Sentence is for 
the Legacy, and that Sentence is confirmed upon an Appeal 
to the Delegates, then tis too late for a Prohibition, upon a 
Suggeſtion that the Party was cited ont of the County where 
he lived, becaufe he had owned the Juriſdiction throughout 
the whole Courſe of the Proceedings. 


— — — 
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If à Man comes into a Place to (4) Trade, tho? he is not pro- 
perly an Inhabitant there; yet he may be cited to the Arch 
deacon's Court of that Diocefs, for any Spiritual Offence by 
him committed there, tho' he inhabits elſewhere; for other- 
wife he might offend in one County, -and remove to another, 
and ſo go unpuniſhed. 

And becauſe no Perſon ſhould be cited into-feveral Courts 
for one and the ſame Offence, therefore 7 by the 
(r) Canon, that where the Biſhop and Archdeacon do either 
by Cuſtom or Preſcription viſit at ſeveral Times in the ſame 
Year ;- that in ſuch caſe the Archdeacon do' under his Hand 
and Seal, and within one Month after his Viſitation, certify 
to the Biſhop, or his Chancellor, all ſuch Preſentments as were 
then made; and that the Chancellor do, within the like Time 
after the Biſhop's Viſitation, certify to the Archdeacon all 
Preſentments made in the Epiſcopal Viſitation : And the Penal» - 
ty for not or for intermedling in each other's vi- 
ſitation, is Suſpenſion from exerciſing Jurifdiftion, until he 
pay the Coſts and Ex pences to the Party grie ved by ſuch Vexa- 


tion. | 
Clergy. | 


T HIS word is derived from the Greek word Cleros, which 
_  fignifies a Portion; for the Men of this Order are, or 
ſhould be in a peculiar Senſe, the Portion of the Lord. Tis 
true, the People of Iſrael were called God's Inheritance, and 
ſo were the Chriſt:ans, but it was in oppoſition. to the Hea- 
bens ; but the Offices, of Prieſts, both in the Jewiſb and Chri- 
ftian Church, were always diftintt from thoſe of the common 
Dongle; and this was by the immediate Appointment of God 
mſelf. | 
In the Eccleſiaſtical Notion of the Word, it ſignifies: the 
whole Clergy; but in the Legal Senſe of it, tis diftinguiſhed 
from the Prelates, and ſignifies only the Inferior Clergy. + 
Rigaltius, in his Obſervations upon St.:Cyprian's Epiftles, and 
our Mr. Seiden tell us, There was no Diftintion in the Pri- 
mitive Chriſtian Church, between the Clergy and Lai; but 
this muft be a Miſtake, for the? all Chriſtians are God's Por- 
tion and Inheritance, yet thoſe, who are ſet a-part for his Ser- 
vice, are in a more peculiar manner his Portion; for we ſee, 
t under the Moſaical * the Prieſts, the Levites, 
and the Laymen, had diſtintt Orhces-appropriated to them. 
Tis true, at firſt all the Diſciples of Chriſt had a Com- 
miĩſſion to Teach and Baptize all Nations, and this was in or- 
der to convert the Pagan World; but when many Converts 
were made, there was a Neceſſity to form them into regular 
Societies; and there was the like Neceſſity te have Rulers 


(7) Hardres 421. (7) Canon 121. 
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ble they ſhould ſubſiſt. b 
All the Superior Orders of Men in the Church were anci- 
ently called Clerici, but afterwards the Word was appropriated 
to Inferiors. *Tis true, in the firſt Ages of Chriſtianity ſome 
were diſtinguiſhed by the Name of Presbyters, who were Men 
ordained to particular Orhces in the Church; not by reaſon 


and Governors in fuch Societies, without which it was impoſſi- 
. \ 


of their Age, as the Word it {elf imports, but by reaſon of 


their Qualification ; Theſe were ſettled in the Church by the 
Apoſtles themſelves, with Power to Preach, and to Adminifter 


the Sacraments; they ſate on each fide of the Biſhop, in his 


Cathedral, and were his ſtanding Council, with whom he ad- 

viſed in all difficult Affairs of the Church. 1 
But I ſhall not enlarge on the Word, my Intention being to 

treat of the Clergy, as they are a divided Eſtate of the Realm 


from the Lait , both as to their P erſons and Ejlates, which | 


they enjoy in Right of the Church, 


And firſt, as to their Eſtates: They have certain Privi- | 


ledges which the Laity have not; as for inftance, They are 
diſcharged from Purveiance, they are not to ſerve in any Tem- 
poral Office againſt their Will; and therefore where a Clergy- 
man was made Expenditor by Commiſhoners of Sewers, he had 
his Writ of Privilege, for Vir militans Deo non implicetur ſe- 


cularibus negotije ; ſo is the Regiſter, and ſo likewiſe is the any 


cient. Law of this (s) Realm, Quod Clerici non ponantur in offi- 
cia. This was the Archdeacon of Rochefter's Caſe. , © 
They pay no Toll for the Goods they have in Right of the 
Church, they are diſcharged from Portage and Murage; but 
this is by the Common Law, which has Sage kno, ſeve- 
ral Statutes, and particularly in this Caſe; for tho* it hath 
been held that they are not comprehended under the general 
Words of the (t) Statute, for repairing Bridges, which enactz, 
That decay'd Bridges ſhall be repaired by the Inhabitantt, 
So.by the Statute, 13 Eliz. the People dwelling in an Hun- 
ared where a Robbery is committed muſt produce the Felon ; 
So by the (u) Statute, 2 U 3, Ph. © Maria, every Houſbolder is 
to work on the Highways: And by another (x) Statute, all 
Reſiants in the County ſha}l be charged towards the building 
a Common Goal; yet hy the latter [Judgments and Authori- 
ties in Lay, they are made liable to 10 publick Charges im- 
poſed upon the * in general, al Act of (% Parliament, if 
not exempted by Name, ang particularly for mending the High- 


ways. * Ku 

| Then as to their Perſons, in an Action of Accompt, the She» 
riff cannot have a Capias to take the Body, but he muſt re- 
turn Luod clericu eſt beneſiciatus nullum habens laicum feodum ; 


(5) 1 Vent 105. 1 Lev. 303. (i) 22 H. 8. cap. 5. («) Cap. 8* 
2 33 H, 8. cap. 27 0 I Vent, 273» 2 Lev, 1295 | 
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ue in ſuch caſe he ſhall have a Writ to the Biſhop to ſummoꝝ 
im to appear. 17 346 
His B L y cannot be taken in Execution upon a Recognizance 
on a Statute-Staple z for he is exempted by the very Writ, ux. 
(7) S laicus, capia, which implies, that if he is not a Layman, 
he muſt not take him. | £ | 
So a Fine levied of his Spiritual Poſſeſſions ſhall not bar his 
Succeſſors, becauſe. the Statute, 13 Eli. makes all (a) Eftares 
ſuffered by them void; and by Fine and Nonclaim an Eftate 
is ſuffered to pals. | | | SLOT 
ow as the Law has taken care to protect their Eftates and 
Perſons in the Caſes before-mentioned, and to ſecure a Main- 
tenance for them without their Care or Labour, this ſhould 
not make them remiſs in the Cure of Souls, but rather encou- 
rage them in the diligent and conſcientious Diſcharge of their 
Duty, which they ought to periorin, if for nothing — | 
as a grateful Retribution to the State for ſuch Laws, by which 
they have a conſtant and ſettled Reward for their Labours. 

It cannot be denied, but that ſuch Laws are very juſt and 
equitable; for *tis reaſonable, that whilſt the Clergy, by a di- 
ligent Application to their Doty, are endeavouring the Service 
of God and the Church, they ſhould be ſecured in all the ne- 
cefſary Conveniencies of this Life, eſpecially ſince by this means 
the People are prepared for a better, | 5 
\ . » This is the greateſt End and Deſign of theif Miniftry ; and 

it was for this Reaſon that they are forbidden, by the 6th Ca- 
non amongſt thoſe which are called Apoſtolical, to intermed- 
dle with Secular Affairs, or engage in any publick Office; and 
likewiſe by the 6th Canon, amongſt thoſe of Africa, to ſollicite 
the Aﬀairs or Law-Suits of other People ; | A. 

But it was not the loſs of Time only, which was the Motive 
to thoſe excellent Conſtitutions; for tis very probable that 
ſome other important Conſiderations might have been the oe- 
caſion of them; for when Men of this Order engage them- 
ſelyes in wordly Buſineſs, - they inſenſibly depart from that pri- 
mitive Simplicity which ought to be the great Ornament of 
their Lives, and they grow Cunning and Subtile in the Arti- 
fices of ſuch Employments ; they become Diſputants in Poli- 
ticks, and are greedy of all manner of News: And this natu- 
rally involves them in thoſe Intrigues which are the daily Bu- 
ſineſs of Men who are fond of the Things of this World. 

Tis true, Zonaras, who wrote a Comment on the Apoſto- 
lical Canons, allows Clergymen to be Guardians to infants; 
and : tis certainly a Secular Employment to diſpoſe their Eſtates 

to the beſt Advantage. i 

But (% St. Cyprian tells us, That Churchmen employing them- 
ſelves in Secular Affairs have brought down many Perſecutions 


E G 2 2 Inſt. 4. (2) 1 Rep. 66. 1 Kol. Rep. 171. idem. ( Cyp. 
P. . | . | 
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among Chriſtians; and he was ſo very angry with Feuſtinus, a 
Presbyter of the Church of Carthage, becauſe Gemini Victor had 
made him Executor of his Will, that he ſuſpended him from 
his monthly Allowance, and would not ſuffer any Prayers to 
be made in the Church in his Name; and yet I do not find 
that Fauſtinus either deſired, or took upon him the Executor- 


ſhi 1 
But becauſe the Church was then perſecuted, and in a Time 
when there were ſo many Diviſions amongſt the Churchmen, 
that there were ſcarce enough to perform the daily Offices 3 
therefore St. Cyprian was the more diſpleaſed at this Action, 
that he might diſcourage other Men from giving the Presby- 
ters of his Church any manner of Opportunity to withdraw 
themſelves from their Duty there. 25 5 8 77 
Beſides, it was his Opinion, that St. Paul had eftabliſhed a 
rr Rule againſt the worldly Employment of Churchmen; 
for ſpeaking of them he tells us, That aa Man who warreth en- 
tangleth bimſelf with the Cares of this Life, Sx ; 
Paulus Samoſetanus was the firſt Churchman of Note, who 
was employed in Secular Affairs; but when the Empire became 
Chriſtian, tis reaſonable to imagine, that Churchmen were 
in great Favour with Princes, and conftantly in their Courts, 
where they had Secular Employments conferred upon them, 
as the Rewards for their Care in converting Infidels; but this 
was afterwards prohibited by Canons, and condemned by Im- 
perial, Provincial, and Legantine Conftitutions ; And by the 
ancient * Eccleſiaſtical Laws, made by our Saxon Anceſtors, 
Clergymen were excluded from being Lawyers, Merchants, 
or Soldiers; which ſeems to be one Reaſon why Tythes were 
allotted for their Maintenance, that they — — wholly apply - 
themſelves to Study, to enable them to perform Divine 
fices : And therefore by the + Canons of our Church, they are, 
among other Things, forbidden to give themſelves to any bot or 
ſervile Labour, under pain of Eccleſiaſtical Cenſures to be in- 
fied on them with Severity. l | ks. | 
My Lord Coke, who larded all his Diſcourſes with Latin Sen- 
tences, ſeems to allude to this, when he told us, That Clericus 
In oppido ſicut piſcis in arido; which in other words is, That a 
Clergyman bufied in Mean and Secular Employments is al- 
ways out of his Element, * > 
a Ke they might be Arbitrators among the People; and 
| (c) St. Paul himſelf did not intend to exclude the Clergy from 
this Otfice, when he adviſed his Corinthians to refer their Dif- 
ferences to their Brethren ; but the Reaſon was, becauſe they 
ſhould not proſecute one another at in the Courts of Hea- 
— which Reaſon ceaſed, when ie in the Temporal 
urts became Chriſtians. "3, 
eee eee cre 
* Afric. Can. 6. S Con. Fol. 579. 4 Canon 75. (e) 
1 Cor. vi. es: Fin. N 4 1 ; : 1¹ 
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- *Tis true, from the 39th 


19th Canon, made in the Council of Eli; 
beris, by which ?tis order'd, That Presbyters ſhall not leave the 
Places in which they ſerved to follow Merchandize, it may be 
inferred, that they might Merchandize there where they mi: 


piſtredz; for that they might do for their neceſſary Mainte- 


ance, and ſypply the Cure beſides. 
ar”) this 1 to our Law; for tho? by the Statute 
21 H. 8. cap, 13. Spiritual Perſons are forbidden to Farm any 

nds, either by themſelves, or by any other Perſon, to their 
Ufe,” under the Penalty of 101, per Month to the Queen and 
the Informer; qr to hay any Cattel, or Merchandize, to ſell 
again for Profit, under Penalty of treble the Value, to be di- 
yided as aforeſaid ; yet the ſame Law allows, that if they have 


not ſufficient Glebe or Demeſne Lands in Right of the Church, 


they may Farm more for maintaining their Families, and may 
uy Cattle to manure it. ; 122 5 
' ?Tis to be obſery'd, that the Clergy, ſince the Reforma. 
tion, have been ſo conformable to this Law, that we read 
but one Proſecution againſt any of them upon this Statute, 
and that was fix Years after it was made, an Action of Debt 
- was brought againſt a Vicar, for farming Lands contrary to 
this Statute, who'pleaded, Non babuit ſeu tenuit 4erras, &c. ad 
firmam contra formam Statuti: And upon this Iſſue it was held, 
that he might give in Evidence, he took Lands for the Main · 
tenance of his Family. 1 1 
UD pon the whole Matter, ſince the Clergy are an Order of 
Men ſet apart to attend the Seryice of.Religion, tis necefſary 
they ſhould haye a ſettled and ſufficient Maintenance to ſub- 
fit, that they might not be diverted from their Duty by ſeek- 
ing their Living from ſuch Advantages as might accrue hy 
Bargains, Contracts, or any manner of Secular N 
but yet they are not altogether prohibited in ſuch Caſes, but 
only from ſuch Buſineſs which might be an Avocation from 
their Minifterial Duties. | 2 
And as this might be done for their Support; ſo the State in 
thoſe Days was not depriv'd of their Service, eſpecially of 
thoſe, who, by natural or acquir'd Abilities, were prepar 
it; for as ſoon as ever our Saxon Anceſtors were converted to 
Chriftianity, the Clergy were call'd to their publick Councils, 
and their Advice was taken in the greateſt Affairs of the Na- 
tion; for we read in thoſe Days, that Tam Clerus quam Popu- 
lus were ſymmon'd to the great Councils; by the firſt of which 
roy fer Inferior Clergy, as well as the Prelates, and by 
— the Nobility, as well as the Commons, were compre- 
ed. | 17 F 


- And'tis eyident, that the Inferior Clergy of every Dioceſs 
ſent Two Proxies of their Body to Parliament, who ſate and 
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poted with the Commons in one Houſe, till the Reign of Ed. 


And thoſe who ſent Proftors were at the Expence of their Ate 


tendance there, as the Counties were at the Expence of their 
Knight; for when the Abbot, of Leiceſter, who was ſummon'd 

Parliament, Anno 26 Ed. 3. had petition'd to be. excus'd, 
—— he held no Lands by any other Tenure than Frau 
almoigne, this Petition could not be allow'd, unleſs he had 
agreed to contrihute to the uſual Charge of ſending Proctors 
to . } ( > Os Whos Ps ' 
And it farther appears by the Queen's Writs of ſummoning 
the Prelates to Parliament, that there is a Clauſe to warn the 
Deans and Archdeacons to appear in Perſon,' and the Chapter 


and Clergy, by their Proftors, ad conſemiendum to ſich Acts 


as ſhall be made by the Commun-Council of the Kingdom; 
which Form is us'd at this Day, tho? the Inferior Clergy, thug 
ſummon'd, have not ſate in Parliament for ſome: Ages. 


Howeyer, it ſeems paſt doubt that they had ſate there; for 


the nvocation which met, Anno 1 Ed, 6. the Lowery 
ouſe petigion'd the Biſhops that ſome of the Inferior Clergy 
might be re-admitted in the Houſe of Commons, accordin 
fo the ancient Cuftom of the Natian, and according to 
enor of the King's Writ to the Biſhops. LOL. 
The ſame thing was mov'd again about the latter end of 


Queen Elizabezb's' Reign; and a Paper was deliver'd to her 


ſetting forth, That it did nat appear hy any Hiſtory or Re- 
cord pr they came — excluded the Houſe, but it was 
Preite it might be either by ſome angry King or ambitious 


Tis true, my Lord of Sarum is not ſatisfy'd in theſe Parti- | 


culars, but makes it a doubt, whether the-Clergy were ever in 
non of any Right to be choſen Members of Parliament 


Po e 
by 4 — of the Præmonitory Clayſe in the Writ of —.— 
em- 


But the learned Dr. Atterbury hath prov'd them to fend 

bers to Parhament in the Arkade Sad and there is reaſon 

to believe that they ſate there after the Reign of Bd. 3. for the 
uke of Glouceſter having obtain'd an Act, Aung 11 R. 2. by 

which he had the Government both of the King and the Realm; 


that Act was repeal'd, Anno 21 Fo, 2, at the Petition of the - 


Commons, and by the Aſſent of the Lords Spiritual and Tem- 
poral, and Profors of the Clergy, which were certainly part of 
that Parliament. | n 


* 'Tis objeRcd againſt this © inion z that tis improbable tho 
Inferior Clergy ſhould be bart of that Parliament, ſince they 


re never mention:d before or ſince to have any Share in 

giſlative Power; and therefore ſome imagine thoſe Proctori 
4 the Clergy were. the Lower-Houſe of Convocation, which 
late with the Lords and (d Commons, till they ſate apart, and 
OLE Lies, SOTO 
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then the Clergy ſate in Two Houſes, viz. the _— in the 
Houſe of Lords, as Barons by Tenure, and the Inferior Cler- 
&y in Convocation. | | 
But the aforeſaid learned (e) Doctor hath given us Inftances 
of theſe Proftors of the Clergy ſent to Parliament from 22 Ed. i. 
to 19 F. 7. But withal he tells us, that ſome Time after the 
Conqueſt it was thought more regular and agreeable to the 
Canons, that the Inferior Clergy ſhould attend the Parlia- 
ment, not in one Body, as they did thro” all the Sax Reigns 
to the Time of H. 3. but in Two Provincial Synods, and that 
accordingly they had ſo attended for near 400 Years, which 
ſeems to contradit what he alledg'd before; for we never 
read that they attended in ſuch Synods as a ſeparate Body, 
nd at the ſame Time were > renter in Parliament by their 
Prodtors; as Members thereof. | 
;* Thoſe; who cannot deny that the Profors of the Clerg y have 
fate in Parliament, have diſputed what Power they had when 
met there; and particularly my Lord Coke () was of Opinion 
that they had no Votes; if fo, they could not be Members, 
but only Aſſiſtants to Biſhops. | 13 
But this could never be, for then they ſhould have ſate in 
the Houſe of Peers; beſides, the Clauſe in the very Writ of 
Summons intimates that they were part of the Parliament, as 
2 been obſerv'd before, and if a — of Parliament, they 
certainly a Right to vote, or elſe they had been (as ſome 
will have them) a very inſignificant part: It likewiſe appears 
by the Petition before · mention'd that they had ſuch a Right, 
for otherwiſe there had been no occaſion of a Petition to be 
reſtor d to it, PA SOS | 
But be it as it will, the Inferior Clergy were by degrees ad- 
mitted into Provincial Synods, which at firſt confifted only of 
Biſhops and Abbots; and now theſe Clergy are an eſſential 
a part of the Convocation, for they have a Right to be ſum; 
mon'd thither, and when met they have the Freedom and Li- 
berty of voting in any Debates, which may ariſe concerning, 
rine, or the Government, of the Church. 
At firſt they uſually ſate with the Biſhops in one Houſe, 
and ſometimes they retir*d by themſelves, the better to form 
and collect the Debates upon any important Occaſions, and to 
re port their Reſolutions therein. | 
But in the Reign of H. 4. they. divided from the Biſhops, 
and ſate in a'diftin& Houſe by themſelves, but did not chuſe 
a Prolocutor in many Years after; for we read that the fa- 
mous Canonift Lindwood was the firſt Prolocutor Ceri, and he 
liv'd in the Reign of H. 7. bf 2; tb 
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Having given the Reader an Account of the word Clergy, : 


- 
* 


of the Privileges and Maintenance which they enjoy 
w, that they might with more Freedom attend the Service 
of God and his People, and therefore that they ought not to 
undertake any Secular Buſineſs, by which they may be divert - 
ed from a Work ſo great and neceſſary; tho formerly they at- 
tended the Publick Councils of Kings, and were Members of 
Parliaments here, and when, excluded from thence, were ad- 
mitted into Provincial Synods, and are now an eſſential part 
of our Convocotion; I ſhall in the laſt place mention what 
ſort of Perſons the Eier y are required to be, in reſpett tg 
their Behaviour; and I find by the * Canon, that they are to 
be ſober in their. Conyerſation; that they ſhould not reſort to 
Taverns, or Alehouſes; or play at Cards, or Dice: And this is 
not only prohibited by that Canon, but by the Apoſtolical - 
Canons, viz, that — ſhould. not frequent Publick Houſes; 
nor play at Dice; and by the Council of Eliberis, tis Exe 
munication to do either: And Juſtini an forbids (g) Clergymen 
not only. playing, but — preſent at it. This was likewiſe 
forbidden in the old Articles of Viſitation here, and in ſevo- 
pal Dioceſan — The Puniſhment by our Canons is b 
K cleſiaſtical Cenſures, according to the Quality of the Of- 
ſence. | , > 831 | LES” 
And this muſt be ſaid in Honour of our preſent Clergy; 
that though ſeveral of their Benefices are very mean, Jet we 
hear few have been puniſhed hy ſach Cenſutes for any Misbes 
haviour, which was very common in the beginning of the 
Reign of Car. 1, when the — on was in Be. 
ing; for we have Inſtances of ſeveral Clergymen cited before 
them for indecent Behaviour, hoth within the Church and out 
of it, viz. the Vicar of *:$:«ck10n in Notting bam ſbire was cited 
before the High-Commiſfhon-Court at Tork, for in the 
hurch with his Hat on in the Time of Divine Service; and 
having a Controverſy with an Inn-kee per of his Pariſh, he 
aid in his Sermon, That Chrift was laid in a er, becauſe 
bad no Money to pay for à Chamber, but that che Ktia- 
yery of the lan- kee per. ; n / 
Another called a Man Fool in the + Church, and drank up 
all the Wine which was left after Communion. | So the 
Vicar of || Halifax put on a Leather-Apron and made Mor- 
tar, and afterwards took a Tythe-Pig out of the Sty, and gelt 
it himſelf; and many more Inſtances might be produced, 
Laſtly, If a Queftion ſhonld atiſe, Whether à Perſon is a 
_ * Clergyman or not? It ſhall be try'd in the Spritual Court, 
as where a Man libelFd in that Court to deprive a Clergy- | 


2. Canon. 75 (90 Spelm. Council, 2 Vol. 192. 252. 295. 
367. 450. * Litt. Rep. 152. + Litt. Rep. 154. || Hetley 3. 
* '2 Ley. 251. Ah F ee 
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man, ſetting forth that he was not a Prieſt, who moved for 
A Prohibition, ſu fling, that at the Time of his Inftitution 
he was a Prieft by Epiſcopal Ordination; to which the De- 
fendant pleaded, that he was not a Prieft by Epiſcopal Or- 
dination at the Time of his Inftitution, and tendered an Ifſue 
upon that Point, to which the Plaintiff demurred : And it 
was argued, that a Prieſt or no Prieft is triable by the Ordi- 
nary, but when it refers to a particular Time *tis triable by 
the Country; beſides, if no Prieſt, then the Preſentation, 
and by conſequence the Church is void, and ſuch Voidance is 
to be tried by the Country. 

But it was held, that where the Time refers to a Spiritual 
Account, as Inſtitution is, there the Trial ſhall be in the Spi- 
ritual Court. i I * WT 
So if a * Layman ſhould forge Orders, and thereupon get 
a Benefice, tho Forgery is triable at Common Law, yet if 
the Offender is ſued in the Spiritual Court to be deprived 
of his Living, the Courts at Weſtminſter will not prohibit their 
Proceedings, becauſe the Forgery related to an Eccleſiaftical 


Matter, 
Clerk of 4 Pariſh. 


HE Biſhop of Worceſter tells us, that the Rectors of thoſe 
Churches which were very well endow'd could the better 
maintain inferior Clerks, who might be aſſiſtant to them in the 
publick Service of the Church 3 and this was the true Origi- 
nal of Pariſb-Clerks, who were at firſt intended as Aſſiſtants to 
the Incumbents, and therefore were uſually choſen by them. 
They were call'd Clerks tho* not in Holy Orders, and their 
Buſineſs at firft was to officiate at the Altar, and to ſay Maſ- 
ſes for the Dead; and they had a competent Maintenance for 
this Service, by the Offerings made at thoſe Altars where they 
— for in thoſe Days there were ſeveral Altars in one 
r . | 
Sivce the Reformation there is but one in a Pariſh, who, 
by the ꝙ Canon, is to be choſen by the Miniſter; and this is 
to be ſignify'd by him on the next Sunday to the Pariſhioners. 
The Perſon thus choſen muſt be 20 Years of Age, and one 
who can write and read, and alſo he muſt have a competent 
Skill in Singing; and ſuch Clerks ſhall receive the uſual Wages, 
for — * have Remedy in the Spiritual Court; but if 
they ſue there for a certain (b) Quantity of Bread, due to them 
by — from every Pariſhioner at Chriſtmas, a Prohibition 
Mall go. 18 
But where there is a Cuſtom (+) for the Pariſhioners to chuſe 
a Clerk, tis good, and the Canon cannot abrogate ſuch Cuſtom ; 


* Lev, 138. + Can, gi." (b] 2 Rol. Abr. 286. (i) Cro. 
Car. 589. 2 Rol. Rep. 73. 481. 670. 2 Rol. Abr. 234. 2 Cro. 670. 
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and in ſuch Caſe he may have a Maadamm to the Archdeacon 
to ſwear him; and if a Suit ſhould be in the Spiritual Court 
to remove him, and to put in another choſen by the Parſon, 
a * Prohibition ſhall go, N 

A + Mandamu may alſo be granted to reftore him to his 
Place, if he be removed, and ſo it will for a Sexton, 


| Caollation. „ 
HIS is where a Biſhop giveth a Benefice, which he hath 
either as Patron, or which came to him by Lapſe: In 
the firſt Caſe he collates jure pleno; and ſome have been of 
Opinion, that in the other Cale he. collates jure devoluto, but 
that is a Miſtake z for of common Right, Churches are under 
the immediate care of the Biſhop; and the Right of the Pre- 
ſentation was only indulged to the Laity, to encourage them 
to build and endow more. en | 

Now if the Patron neglects to Preſent; then this Right re- 
turns to the Biſhop, in whom it was originally before the Pa- 
tron could pretend to it. | N 

Tis true, if the Biſhop ſhould negle to collate within Six 
Months after the Lapſe, then the Archbiſhop hath a Right to 
do it; and this is properly jure devolutò, becauſe he doth not 
collate as r but as Superior, in whom a Power is 
veſted to ſupply the Negletts of all Biſhops within his Pro- 
vince ; and if he ſholud neglect, then it devolves to the Queeny 
who hath the Supreme Power to reform all the Defefts of Go» 
ment in any of Her Subjects. : N 

But there muſt be a neglect in the Archbiſhop, before a Ti- 
tle can deyolve to the Queen, which ſeems to be'an Anſwer to 
the Quære in || Dyer, viz. the Maſter and Fellows of Merton- 
Colledge in Oxon were Patrons of a Living within the Dioceſs 
of Durham: The Incumbent died, and did not Preſent 
within the Six Months; afterwards the Biſhop of 
Cuthbert Tonſtall, was deprived: And the Queſtion before the 
Lord Chancellor at Ely Houſe was, Whether it did belong to 
the Archbiſhop of Tort, or to the King, to Preſent? " 

And as a Biſhop may neglect to collate, ſo it may ha 
that he may collate without a Title; but this wron | Colas 
tion doth not put the true Patron out of Poſſeſſion, for Ne 
may Preſent his Clerk, tho* the Collatee of the Biſhop is Inſti- 
tuted and Inducted. ; 

And in this reſpe&, Collation differs from a Preſentation ; 
for if a Patron, who hath no t Preſents, and his Clerk is 
Inſtituted and Indufted, and hath quiet Poſſeſſion for Six 
Months this is an Uſurpationz and the true Patron ſhall ne- 
ver Preſent again, till he bath recovered his Right by à Write 


„ol. Abr. 286. + 2 be. 18. | Dyer 87. 


4 


of 


196 


of Right of Advowſon ; but if a Biſhop collates without à Ti- 
tle, that 


late, and the 


\ 
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doth not make a Uſurpstion either againſt the Queen; 


or a common Perſon, for he is bound to receive either of 


their Clerks when preſented ; and, if he refuſeth, a Quare im- 
pedir lies againft him, and the reaſon is, becauſe this Collation 
ſhall be intended only as 4 (+) Proviſional Incumbency, that 
— Service may be performed till the true Patron pre- 
Yet in the Caſe of Coparceners of an Ad vowſon, where the 


Clerk of one of them is deprived, if the Biſhop colla tes without 
giving Notice of the 93 to the other, and the Col- 


tee dieth Incumbent, this wrongful Collation ſhall be a ſer- 
ving his Turn, becauſe it was good againſt all but the true 
Patron; and he having neglected to remove that Incumbent, 


and ſuffering him to die in Poſſeſſion, that Neglect ſhall not 
turn to the Prejudice of the other Coparcener, ys wet 


But when once the (1) Biſhop hath a Title to collate by Lapſe, 
if the true Patron ſhould Preſent his Clerk before the Collatee 


4s Inducted, the Biſhop is not bound to receive him; but if 


the Archbiſhop ſhould collate within the Biſhop's Six Months ; 
and the Patron in ſuch Caſe, ſhould Preſent his Clerk to tlie 
Biſhop, he is bound to receive him, becauſe the Archbiſhop 
had wrongfully collated before his Time. 
So where the Biſhop had ſuch a Title ta collate; and neg- 
lefts to do it, within Six Months after the Lapſe, but after- 
wards collates within the Archbiſhop's Six Months, this ſhall 
be a Plenarty againſt the right Patron, and ſhall hinder him 
from — becauſe the Biſhop had once a Right to col- 
ſurpation is not between him and the Patron, 
but between him and the ( Metropolitan. So likewiſe where 
he had once ſuch a Title, and both he and the Archbiſhop af- 
terwards ſhould neglett to collate, ſo that the Title is veſted in 
the Queen, yet if the * Biſhop ſhould, after all this Neglect, 
collate, - and his Clerk ſhould die Incumbent, the Queen hath . 
by this means loſt her Preſentation. EF. 1 
It hath been a Queſtion, how theſe Six Months ſhall be 
— — vig. whether according to 28 Days, or (=) Kalen- 
dar Months; and the better Opinion is, that where the Title 
accrues to the Biſhop, to collate upon a Deprivation, he 
hath Six Kalendar Months after the Patron's Neglect. | 


: Commendam. 1 
T HIS is a Diſpenſation, from the Supreme Power to 


hold, or take an Ecclehaſtical Living, Contra jus poſiti- 
vum; and, according to the Canoniſts, this may be done upon a 


double Account. 


(0 x Inft. 344. b. (1) 2 Rol. Abr. 367. * 2 Lutw. 1085. 
(m) 2 Rol. Abr. 368. (=) 2 Cro. 141. 166 Int 
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In utilitatem 80 
| ot F C Commendatoric. 7 
That which was for the Benefit of the Church is call'd &. 


mneſtris. 1 es rages * 
That which is for the Benefit of the Party was T wofold, 


ow And that was Intermedia, | 
Capere 2 And that was Perpetues 


The Commenda Semeſtris was without any Reſpect to the Be- 
nefit of the Commendatory, for it was only a Provifional AR 
of the Ordinary, or of the Chapter, Sede vacante, in granting 
the Profits to a Parſon to ſupply the Cure for Six Months, in 
which Time the Patron was to Preſent his Clerk; and this, my 

(o) Lord Hobert tells us, did ariſe out of a natural Equity, that 
the Church ſhould not be without a Paſtor, during that. Time, 

Now all Diſpenſations beyond the Six Months were only per- 
miſſive at firſt, and granted to Perſons of Merit, but ſuch were 

granted here long before the Conqueſt ; for Oſwald, who was 
- Archbiſhop of Tork in the Reign of King Edger, held the Bi- 
ſhoprick 0 4 pea in Commendam ; and probably the Reaſon 
of Ach Commendams may be thus: 11 

Before there was any Diviſion of Pariſhes, the Biſhopricks | 
of this Nation were liberally endow'd, and the Revennes of the 
Church were brought into the common Treaſury, which was 
always in the Cathedral, where the Biſhop preſided ; and theſe 
Revenues were diſtributed by him amongſt his Presbyters or 

; 2 E N thought convenient, reſerving a competent Share 

r mlelt. : Wi 

Afterwards when the Nation was divided into Pariſhes, and 
particular Diſtricts were allotted to Rectors, the Biſhops par- 
ted with a Share to thoſe Rectors; and by this Means their Re- 

venues were conſiderably abated, ſo that the Pope thought it 
neceſſary to grant Diſpenſations Ia Commendam, tor the better 
Support of the Honour and Dignity of the Biſhop; Y 

And by this the Patron had no Injury, becauſe-the Right of 
Patronage at firſt was a Conceſſion from the Church; and it 
ſeem'd reaſonable that the Pope, who at that Time was the 
Head of the Church, might in Caſes of Neceſſity grant ſuck 
Diſpenſations for a Time. | | EF dis 4 | 

But this was an Uiurpation upon the Crown ; for tho by the 
Lateran Council Pluralities were condemn' DT the King might 

grant Diſpenſations In Commendgm to hold ſeveral Benefices 
” wt Ts 9 * 


together⸗ 


(o) Hob, 144. 


194 -  Cotfimendant; 
together, and this he might do at Common Law; therefote 
the Statute 25 H. 8. which takes away that Uſurpation, dot 
teveſt that Right in the Crown, - | 

2. There is a Commenda Intermedia; and that is between a 
Commenda Semeſtris, and for Life; and 'tis Retinere the Bene- 
ce for one or more Years, which is the Queen's Diſpenſation 
to prevent an Avoidance, when She promotes the Incumbent to 
be 2 Biſhop. . + p 

This Commenda Retinere muſt always be before Conſecration, 
for afterwards it comes too fate, hecauſe the Benefice is then 
abſolutely void; and therefore it was held that Cardinal Beau- . 
fort's Diſpenſation Retinere the Biſhoprick of Minton was void; 
becauſe it came after he was made a Cardinal. , 2 

But Cardinal Woolſey's Diſpenſation Retinere the Archbiſho- 
prick of Tort was good, becauſe it was before he was made 2 

Such a Diſpenſation, before Conſecration, was #lways al- 
low'd to the Pope before the Reformation, it was the Eccle- 
fiaſtical Law of the Land at that Time; and by the Statute 
25 H. 8; cap. 21. the Archbiſhop may now diſpenfe as the Pope 
did befbre z but ſuch Diſpenſation muſt be confirm'd by the 

ucen. 0 

This Commenda Intermedia is ſometimes for Three or Six 
Years ; thus () Parkbuſt, Rector of Cleve in Glouceſterſhire, be- 
ing made Biſhop of Norwich, obtain'd a Diſpenfation Ann 
7 Eliz. to hold his Rettory for Three Years: b 

So (r) Doctor Thornbury, Dean of York, being made an lriſh 
Biſhop Anno 36 Elig. got a Diſpenſation Retinere his Deanry 
in Commendam ; and Doctor Milbourn, Rector of Sevennoke, be- 
ing made Biſhop of St. David Anno 4 Fac. had a Diſpenſation 
Retinere his ſaid Rectory in Commendam for a Year. 

Such a Commendatory Dean retains his old Title, aud all 
Confirmations and other Acts, which he doth as Dean, are as 
good in Law, as if he had never been made a Biſhop: 

So Anno 22 Fac. in the Caſe between () Woodley and the Bi- 
ſhop of Exon, c, the Incumbent obrain'd a Diſpenſation to 
hold his Benefice in Devonſhire for Six Years in Commendam, 
being made a Biſhop in Ireland. f | 

And in a late Caſe (t:) Doctor Tennifon, the preſent Archbi- 
wy of Canterbury, being Rector of a new Pariſh made by Act 
of Parliament, and being afterwards made Bithop of Lincoln, 
obtain'd a Diſpenſation Retinere his fai Nectory in Commen- 
dam for Seven Months. | ; 
Ilt hath been objected in ſome of theſe Caſes, that when an In- 

cambent is made à Biſhop, a Commenda Retinere for Months or 


(q) Dyer 233. (7) Latch, 11. Jones 158. J 2 Cro. 6918s 
() Caſes adjudg. 164 | 


Years, | 


MES 


Commendam; 1093 
Vea tho granted before Conſecration, is a vdid Diſpenſa · 
tion, uſe upon the very Promotion his Benefice is void by 
the Common Law; and all the Title which he hath to it is by 
this Commenda Retinere, which cannot be for Years, becauſe aii 
Incumbency is a Freehold which muſt be for Life; and cannot be 
diminiſh'd in Point of Eſtate; beſides; tis always.dbtain'd b 
an Inftitution and Induction; and as the Nature of a Freehol 
could not be alter'd by the 0 Diſpenſation, before the Sta. 
tute 25 H. 8. ſoit catinpt no be alter d by the Queen. 5 

The Anſwer to this Objection is, That a Rectof of a Church 
who hath a Diſ 3 to hold it before he is conſecrated Bi- 
ſhop, doth; by Virtue of that Diſpenſation continue Intum! 
bent after his Conſecration; for if the Patron ſhould E 
ſuppoting the Church to be void, and his Clerk ſhould be inſti- 
tuted and inducted, yet a Writ of Spoliation lies againſt him 
by that very Incumbent who is made a Biſhop ; which Writ no 
Man can have, but he who is a perfect Incumbent. . 

Tis for this Reaſon, that if a Biſhop hath a Diſpenſation 
(«) Retinere his former Benefice in Commendam for Three 
Years, and he reſigns it within that Time, the Patron ſhall 
2 and not the Queen, becauſe the Avyoidatice is not by 
on; but by Reſignation. _. 2 
So it is if the Diſpenſation had been Retinere his Benefloe for 
Life, the Patron ſhall * after the Death of the ＋ ds 

by both which Cafes it ny appears, that the Biſho 

continues Incumbent on his firft Benefice, for otherwiſe the 
Avoidance would be by Ceſſion. 2 | 
So a (x) Commendatory Dean may confirm a Leaſe; which 

he could not do if he did not frill continue Dean. 

And as to a Temporary Incumbency without Inftitution, it 
may be altogether as good as in the Caſe of an Appropriation, 
by which the Church is given for ever, Abſque aliqua Præſema- 
tione, InduBione, frve Admiſſione 22 Incumbents ad eandem; 
by which Words *tis allow'd that perpetual Incumbency 


paſſeth without Inftitution” , _ DOE: 
And if a Commenda Retinere for a few Years is granted by the 
fame Power, there can be no Reaſon given but it muſt be as good 
an 4 ; 4 
But we have Inſtances of fuch Diſpenſations In perpetuumy 
and they ſtand upon the ſame Reaſon with Appropriations, 
which were the ancient Endowments of ſome Biſhopricks ; as 
the ReRories of Eaftmean, and Hableton in Hampſbireg are ap- 
' propriated Ad Menſam of the Biſhop of Winton, - 
Then as to a Freehold, 'tis true, the Nature of it cannot 
be alter'd by a —— ; but certainly the Profits of the 
7 may be lawfully afſign'd for a Term of Years, and that 


the Caſe of a Commenda Retinere, which in Truth is nov 
| ( Dyer 228. (* Jones 158, Latcho310 | 


— 


properly 
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properly a Commenda, becauſe a Man cannot be commended 
to that which is his own; *tis rather a legal Aſſignment of the 
Profits for a certain Term of Vears or Time, to a particular 
Perſon, and for a certain Purpoſe. | 

Beſides, tis very reaſonable, that a Commenda Retinere for 
Years ſhould be good, becauſe ſuch a Diſpenſation doth not al- 
ter the Eſtate which the Incumbent had before, but continues 
it in him. | | 

'Tis true, if the Property of a Living is chang'd, and a new 
Right obtain'd, either by. Inftitution or Induction, upon a 
Preſentation, or by a-Grant of an Appropriation ; in ſuch Ca- 
ſes the Limitation'for Years cannot abridge the legal Eftate 
for, notwithſtanding ſuch Reſtriction, the Preſentee or Gran- 
tee may enjoy it during Life; and the Reaſon is, becauſe tis 
againſt the Nature of ſuch Acts to be Temporary; they muſt 
eaure, and be perfect as they may be, that is, for Life; or for 
ever: Tis likewiſe a Confirmation for a Year, which muft 
enure for ever, becauſe tis againſt the Nature of ſuch a Deed 
to abridge the Eſtate confirm d. | 
A Commenida is likewiſe Perpetua, that is, for Life of the Incum- 
bent; and the ſame Objettion may be made againft ſuch a 
Diſpenſation, viz. That the Paſtoral Care is not committed 
by Inftitution and Induction, according to the Forms preſcri- 
bed by Law; but theſe Diſpenſations are allow'd to be good. 

The Canoniſts allow, that Neceſſity is the moſt reaſonable 
Ground for ſuch Commendams.; which if true, then tis cer- 
tainly a good Argument for ſuch Diſpenſations here, becauſe 
we have ſome very ſmall Biſhopricks ; and there ſeems to be an 
abſolute Neceſſity of ———— their Dignity by this Means. 
The next is a Diſpenſation, Capere in Comm 3 and this 
differs from Retinere, for that is only to hold what was his own 
before, but this to take what belongeth to-another. 

And this ſeems to be injurious to the () Patron, and void 
even by the Canon Law without his Conſent, becauſe it de- 
prives him of the Benefit of Preſentation, -which a Diſpenſa- 
tion in Commendam Retinere doth not, for the Avoidance is by 
the Act of the Queen; and *tis more reaſonable that Her Au- 
thority ſhould extend to continue the Perſon promoted in the 
ſame Benefice he had before, than to give him any Power to 
take a new one. a F171 : 
Tis true, during the Time of ſuch Incumbency there is 
Damnum, but tis Abſque injuria to the Patron; for it can be 
no Prejudice to him that hath preſented a Clerk, who was 
worthy to be made a Biſhop, and to whom the Queen had gran- 
ted a Diſpenſation, notwithſtanding his Promotion, to conti- 
nue Incumbent in the ſame Benefice during his Life, or fora 
ſhorter Time, if She thinks fit ; and when that is determin'd, 


4 (3) 2 And, 184. 35 


or 


— 


| bf the Petrfvii dies, 


againſt theſe Diſpenſations are made and anſwer'd. 


Commendam. 4095 
then the Patron hath Powe? to preſent 
again. a | | 8 i Ms " 

There have been ſome Diſpenſations of this Nature; as in the 


(7) Biſhop of Ofſory's Caſe, who had a Faculty Perpetus Com- 


anende titulo adipiſci occupare & retinere unum vel plura Bene- 
ſicis, curata vel ion curata, ſui vel alieni juris Patronatu, theii 
acant, or which ſhould afterwards be ſo, not exceeding#the 


| yearly Value of 401. 


At the Time of this Grant there was a Vicaridge in his Dio- 
ceſs which was full; and about Five Years afterwards the Vicar 
died, and the Biſhop collated himſelf to it by Lapſe. . 8 


It was objected againft the Legality of that Diſpenſationg 


that the King could not make ſuch a Grant, becauſe the Pope 
could not do it before the Statute ; for if a Layman was Pa- 
tron, then it was not good without his Conſent ; and if a Spi- 
ritual Perſon was Patron, there was always in ſuch Grants a 
Non ohſtante of his Right of Patronage, and a particular 
— — to the Archdeacon, to put the Commendatory in Poſ- 

ſton of the Benefice Cum acciderit; all which was omitted in 
_ Grant. n i * 

ut it was agreed that a Capere in Commendam might be g 

Sn of the Patron was not prejudic'd, as if he ſuf- 

ra Lapſe. 70S : D 

In Colt and Glover's Caſe the Diſpenſation was Retinere int 
Commendam one Benefice, which the Incumbent had before he 
was conſecrated (4) Biſhop of Litchfield ; and Capere in Com- 
zrendam propria Authoritate unum aliud vel plura, that is, as ma- 
ny as he could get with Cure, or without, provided they did 
not exceed the yearly Value of 200 Marks, and ta enjoy the 
fame ſo long as he ſhould live, and be Biſhop of that See. _ 

Juſtice Doderidge held this Commendam to be illegal, becauſe 
it was Capre plura Beneficia, without any Limitation either of 
the Number or Value; which muſt be a Miſtake, for it was re- 
ſtrained to the yearly Value of 200 Marks. ; 

My Lord Hoberi, in his Argument on the ſame Caſes con- 
demns this conditional Compmendam, viz. ſo long as the Commen- 
datory ſbould continue Biſhop of that See, becauſe the Incumben 
ought to be for Life, and could not be diminiſh'd ; he allow! 
It might be good in the Retimere for a Term of Years, but not in 
the Capere without the Patron's Conſent ; and the Reaſon may 
be, becauſe in the one Caſe an Avoidance is prevented by ſuc 
a Diſpenſation, but in the other the Church muft be abſolute- 
ere. and therefore a Commendam Capere a void Benefice 

prives the Patron of one Turn at leaſt. : 

In theſe Two laſt Caſes, all the moſt material Objections 


= 


— 


0 Davis 68, (e) Hob. 140; Moor 8508s 
| O2 3 . 1. That 


1. That a Biſhop cannot be Incumbent of a Living in his 
own Dioceſs, becauſe he is a Sovereign there, and cannot be at 
the ſame Time ſubjett; that the Office of a Biſhop and Vicar 
are incompatible, and cannot conſiſt in one Perſon. 3 
Tis true, when a Perſon is a Subject, tis a Contradiction to 
ſay he is not; but ſuch Subjection may ceaſe when the Vicaridge 
is im the Biſhop himſelf, as a Deputation ceaſes when the prin- 
ci pal Officer executes the Office himſelf, 
either is the Office of a Biſhop and a Parſon inconſtent in 
one and the fame Perſon, for the Biſhop hath the Cure of Souls 
throughout the whole Diocefs; and tho' the Parſon hath that 
Cure in a particular Pariſh, yet tis not excluſive of the Biſhop, 
becauſe he hath a general Charge over the whole. Sy | 
2. There is another Objection, That a Biſhop ought not to 
have a Diſpenſation to hold a Beneſice In Commendan in his 
own Dioceſs, becauſe he cannot viſit himſelf. 
But this Objection is eaſily anſwer'd, viz. tho he cannot vi- 
ſit himſelf, he may be viſited by the Metropolitan. 
© Behides, there would be no Inconveniency if in ſuch Caſe 
there was no Viſitation at all, becauſe the Nature of a Viſita- 
tion being only to reform Abuſes, it cannot be preſum'd a Bi- 
ſhop would be guilty of any Fault, for which he ought to be vi- 
fited, when the Law hath intruſted him with the general Power 
to reform all Abuſes in his Dioceſs. ; 
But in the Caſe of (b) Doctor Eades and the Biſbop of Oxford, 
which was a Diſpenſation in Commendam Retinere, as long as be 
ſhould live and continue Biſhop of Oxford, and that was held good; 
for if a Commendam Retinere for Life is good, ascertainly it is ; 
if *tis good alſo for Years, what Reaſon can be given why a 
Diſpenſation for Life, or as long as 4 Man ſhall continue B;ſbop 
of ſueb a Place, ſhould not in like manner be good? | 
Commiſſary. 
Tz is a Perſon deputed by the Biſhop's Grant to exerciſe 
Eccleſiaſtical juriſdiction in particular Caſes, and in ſuch 
remote Parts of his Dioceſs, from whence the People cannot 
conveniently come to attend his Conſiſtory Court; and for this 
Reaſon a Commiſſary is call'd by the Canoniſt Officialis foraneus. 
He is an Otficer created upon Neceſſity ; for when the Biſhops 
were bound to attend the publick Services of the Kingdom, by 
Reaſon of their Tenures; they at firſt deputed Chancellors te 
hear thoſe Cauſes wherein they had Juriſdiction. 
Afterwards when thoſe Cauſes encreas'd, and by various Ca- 
nons, Diſtinctions and Deciſions, the Eccleſiaſtical Judicature 


was made more intricate ; it was almoſt impoſſible for Chancel- 
lors to determine all thoſ2 Cauſes in the Conſiſtory Courts; and 


— — 


— j ä 


(6) Vaugh. 18. 


therefore 
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therefore it was necefſary for the Biſhop, as well for the Eaſe of 
the People, as for-the Diſpatch of ſuch Cauſes in particular 
Places in his Dioceſs, to ſubſtitute a (c) Commiſſary; and this he 
may do in every Archdeaconry, or he may appoint one through- 
out the whole Dioceſs, _ 

He is uſually made by the Biſhop's Grant, confirm'd by the 
Dean and Chapter; and when that is done, he may enjoy the 
(4) Office for his own Life, and not only for the Life of the Gran- 
tor; tho? that was a Queſtion formerly, whether a Commiſſary 
of a Dean ſhould hold his (e) Office after the Death of the. 
Grantor, and againſt his Succeſſor ? | | 
Then as to the Perſon, by the (f) 37 H. $. a Layman, being 
Doctor of Laws, may be made a Commiſſary ; which Statute is 
not reſtrictive, that no other Perſon ſhall he a Commiſſary, but 
a Doctor of Laws; for (g) Arno 35 EJiz. a Batchelor of Laws 
was made a.Commiſſary, and he granted Adminiſtration ; and it 
was held good. | | 

And not long afterwards the Eccleſiaſtical Canons were made, 
by which 'tis ordain'd, that a Commiſſary muſt be 26 Years old, 
and one who is learn'd in the Civil and Eccleſiaſtical Laus; that 
be muft be either a Maſter of Arts, or Batchelor of Law; and 
that before he is admited to his Othce he muſt take the Oath of 
Supremacy, either in the Preſence of the Biſhop, or in Court, 
and ſubſcribe the 39 Articles; and muſt likewiſe take an Oath © 
that he will, to the beſt of his Underſtanding, well and truly 
execute his Office, without reſpett or favour of Reward. _ 

He differs from a Chancellor only in reſpe& of Juriſdiftion, 
and the Extent thereof; for they are hoth made by the Biſhop's 
Grant, only the Chancellor hath a general Authority in Eccle- 
ſiaſtical Cauſes over the whole Dioceſs, but a Commiſſary is li- 
mited to a certain Place. 

When I mention that a Commiſſary is made by the Biſhop's 
Grant, I would not be underftood that *tis always ſo; for ſome- 
times, and in ſome Places, he may be made by a Prebendary ; 
As for inftance, + Dr. Pocklingzon, Prebendary,of Lincoln, ha- 
ving a Peculiar in Oxford, made a Leaſe of it for Three Lives 
together, with all Profits, Commodities and Advantages, thereunto 
belonging : The Leſſee granted the Office of Commiſſar to one, 
and the Dean and Chapter of Lincoln to another; and the Court 
was divided whether ſuch Leſſee had Power to grant this Of- 
fice, becauſe it was annex'd to the Spiritual Function of the 

Prebendary, which he could not transfer to his Leſſee, | 


— 


(c) 1 Rol. Rep. 4 (d) 10 Rep. 61. (e) Noy. 1 . 
(f ) Cro. Car, + whe (g ) Cro. Eliz. 315, + Rain 4. 
Ley. 125, e 
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Common-Prayer. © 5 
NINCE the common Neceſſities and Duties of all Chri- 
8 ſtians are the ſame, thoſe, who conform to the eftabliſh'd 
eligion here, have agreed upon a fix d and ſtated Form o 
Prayers, Praiſes and T bankſgivings, to be us'd in our publick 
and ſolemn Devotions, which are contain'd in a Book call'd, The 
Book of Common-Prayer. | thwart 
And altho' ſome think it unlawful to pray to God in ſet Forms 
and Words, yet thoſe who are of that Opinion do not 7 | 
to Inſpiration ; but they affirm, the Holy Spirit doth help them 
in their preſent and ſudden Conception, by which they are more 
_ earneſtly excited to implore the Bleſſings of Heaven, and For- 
giveneſs of their Sins. | Tas; 
Il vil not enter into any Diſpute here concerning this Matter, 
having never yet met with any ſolid or convincing AGES 4 
to determine why the Spirit of God ſhould not be aſſiſting t 
us, when we pray for a any a Form of Words, as well a 
when we pray for the ſame Thing in various and changeable 
Words, according to our Fancies and Emotions, Po NEE: 
Neither ſhall I diſcourſe of the Antiquity of common Forms 
of Prayer, which hath already been done by Men of Learning, 
and brought down to us from the Time of the Apoſtles, thro? all 
Ages of the Chriftian Church; they have ſheu d us, that there 
was never any Church or Society of Chriſtians till of late, that 
held it unlawful to pray by a Common Form ; they have told 
us out of the Bibliotheca Patrum, that there was a Liturgy in 
the Church of Alexandria, which is attributed to St. Mark, who 
was the firſt Biſhop there; which, tho? intermix'd with ſome 
new and unwarranted Additions, yet thoſe do not deſtroy the 
Antiquity of the Original. | 
They have told us likewiſe, that St. James himſelf compos'd 
a Liturgy, which he left to the Church of Feruſalem, of which he 
was alſo the firſt Biſhop ; this is affirm'd by Sixt Senenſis, and 
by the Fathers gf the Third Council, aſſembl'd at Conſtantinople, 
under Fuſtinian the Younger, at a Place in his Palace, call'd 
Trullo, about 680 Years af the Birth of Chri/t; and the like 
hath been ſhew'd us in reſpett to other Churches, who had their 
Liturgies enlarg'd by the Prayers of great Men; ſuch as St. Ba- 
fil, St. Jobn Chryſoſtom, Ic. in the Eaſtern Churches. A 
Tis enough for me to ſhew, that here in Eng land, in the Time 
of the Saxon, the Council of Cloveſboe was held under Cutbberr; 
Archbiſhop of Tork, by which Council the Prieſts were requir' 
to learn the LZord's-Prayer in Engliſh; and by the (h) Canons of 
King Edgar and Egbert, they were enjoin'd conſtantly to uſe it 
in their Churches: And it will not be deny'd, that in the Roman 
Church there were always Forms of Prayer, as may be ſeen in 


(6) Can. Edg. 2 Can. Edg. 45. I 
ab; their 
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their — 28 Breviaries, Rituals, Pontificals, Manuals, Roſa- 
ries, &c. FO "t 

But the Common-Prayers, which are now us'd in the Church of 
Bie were by the ſeveral Gradations following thus efta- 

Td... 1 | ! 

Thoſe” Offices mention'd before, and which were us'd in the 
Church of Rome, being ſo many, and every Religious Order 
havingilikewiſe ſome particular Rites and Services adapted to 
themſelves, and to be perform'd on the Saints Days, which be- 
longed to their 5 Orders, it was a very dirhcult Thing 
to underſtand in what Manner to officiate. „3 

In the South Part of England the Offices were after the Uſe 
of Sarum ; in the North they were after the Uſe of Tork; in 
South-Wales after the Uſe of Hereford ; and in North-Wales, thoſe 
after the Uſe of Bangor were generally receiv'dz and in Lin- 
coln and other Places, there were proper Offices appointed: tar 
be us' d; and when any Prelate was made a Saint, there were: 
Collects and particular Forms us'd for him in his Dioceſs. 

And all the Offices were in Latin, and ſo was the Liturgy it 
ſelf, which was us'd in the Churches before the Reformation, 
and which was eſtabliſh'd by the Laws of the Land, and the 
Canons of the Church. ; 

This Liturgy was compos'd of ſome Forms of Prayer, us'd 
in the Primitive Church, and, as before-mention*d, of many more 
Forms of a later Date, accommodated to the Superſtition of 
theſe Times, in which they firſt appear c. bs 

In the Reign of H. 8. Archb:ſbop Cranmer was the firſt Pre- 
late who endeayour'd to reform theſe Abuſes, and to get the 
Prayers of the Church perform'd in the Exgliſb Tongue, that 
all the People might join with the Prieft ; but as to this Mat- 
ter, nothing more was done in that Reign, than to compoſe a 
Book call'd the Primer, containing the Lord's-Prayer, the Creed, 
the Tex Commandments, and Morning and Evening Prayer, in 
Engliſb ; and not long after the Litany was publiſh'd in the ſame 
Tongue, but ſomething different from what noy it is, of 

In the Reign of his Son and Succeſſor, vig. Anno 2, Ed, 6. 
the Protector and the reſt of the King's Council thought it expe- 
dient that there ſhould be one uniform Order of publick Wor- 
ſhip throughout the Kingdom; and in order to prepare and 
| =" Ava ſuch a Form, there was a Committee of particular 

ivines appointed, vi. The Two Archbiſhops, 16 other Pro- 
vincial Biſhops, and Six Doctors of Divinity, to examine and 
reform all the old Offices of the Church. 

T heſe Perſons met at Vindſor- Caſtle, and the firſt Thing they 
did, was to examine the Manner of Adminiſtration of the Eu- 
chariſt; of which I ſhall give an Account in another Place, un- 
der the Title Sacrament, | | 
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But to proceed, The Committee, upon Examination of theſe 
Offices, found them ſo Superſtitious, that they rather reſembl'd 
the Rites of Heathens than Chriſtians; and thereupon they 
rejected every Thing which was not warranted by Scripture, 
and reduc'd other Matters to their primitive Purity. 
In the* compiling this Book the Reformers began with the 
Morning and Evening Prayers, which they put in the ſame 
Form we now have, only the Confeſſion of our Sins, and the 
general Abſolution to Penitents were omitted. bon 
The Communion Service was likewiſe the ſame as *tis now, 
only the Ten Commandments were not read in that Service. 
And becauſe Religion was clouded with many Ceremonies, 
therefore they rejected all ſuch which had been abus'd by Super- 
ſtition, and retain'd thoſe which were decent, and which ten- 
ded to move our Affections by ſome apt and good Significa- 
tions ; and they prefix'd a Preface concerning ſuch Ceremo- 


nies, which is the ſame now printed before the Book, 


I think no Man will affirm, that any of them are either un - 
lawful in themſelves, or againſt any Poſitive Law of God; they 
are agreed to be Matters merely indifterent, and if ſo, we 
ought to be obedient in Conformity to the Civil Magiſtrate, 
who has enjoin'd us to obſerve them. | N 
I know the uſual Excuſe is Conſcience, and that we ſhould 
not trbuble the weak Minds of our Brethren about Things in- 
different; and we are told, that he who woundeth @ weak Conſci- 
But thoſe 


ence about 9 Things ſinnetb againſt God. 

, who have been the greateſt Advocates againſt the 
Puniſhment of Men, for diſobeying the Laws of the * 
in Things indifferent, do allow that Conſcience in ſuch Caſes muſt 


be Sine dolo, and that Diſobedience muſt not be countenanc'd _ 
in Contempt of that Authority by which theſe Laws were 


eſtabliſh'd ; and theſe Canoniſts who have given the greateſt 
Latitude to Conſcience, by aſſerting, that Quanquam Erronea & 
Serupuloſa ſequentda eſt; yet they tell us how that muſt be un- 
deritood, viz. S non poteſt de jure Informari. 

Now, whether ſome Perſons refuſe to conform to theſe Cere- 


| monies Dolo malo, whether they wilfully ſtand in Contempt of 
that Authority which enjoin'd their Obſervance, and whether 


fuch Perſons may be rightly inform'd of the Lawfulneſs of them, 
may be proper Queſtions for the Reader to conſider, but not; 
for me to determine : | 

I ſhall ponent to ſhew that the Alterations, which were made 
in the publick Offices of Worſhip, created great Heats amongft 


the People, which were excited chiefly from the Pulpit; and 
therefore Preaching was prohibited for a Time, by any Perſon 
not licens'd by the King or his Council, or by Archbiſhop Crane 
aner, | N «1 J 


After: 
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- Afterwards the major Part of the ſaid Committee fram'd a 
Bill, which they brought into the (i) Houſe of Peers on the 
th Day of December, and which lay before them a long while; 
fo Eight of the 16 Biſhops, who were of the Committee, and 
hree Temporal Lords proteſted againſt it; by which they 
ſhew'd their Unwillingneſs to make 8 but they 
were reſolv'd to obey when it came to be enacted into a Law. 
The Preamble of this Bill was, That there had been different 
Forma of Prayer and Service, Oc. That the moſt effectual En- 
avours could not diyert the People from their old Cuſtomg 3 
and that therefore there might be an uniform Way of Service, 
Ge. The King, by the Advice of the Lord Protector, and his Coun- 
fir had appointed the Archbiſhop of Canterbury, and other 
earned Biſhops and Diyines (having reſpect to the moſt pure 
Chriſtian Religion, and to the Practice of the Primitive Chur- 
ches) to make one convenient Order and Rite of Common-Pray- 
er, which they had done by the Aſſiſtance of the Holy Ghoſt, and 
deliver'd to the King, in a Book entitl'd, The Book of Common- 
Prayer and Adminiſtration of Sacraments, &, wherefore the Par- 
liament,confidering the ſaid Book,moft humbly thanked theKin 
for his Care; and did enact, that the ſaid Form of Common: 
Prayer, and no other, ſhould be us'd thro' England, at Whitſun. 
tide follow ing. 1 . r 
But becauſe ſome Things were contain'd in that Book, which 
ſhew'd a Compliance to the ſuperſtitious Humours of thoſe 
Times; and ſome Exceptions being made to it by preciſe Men 
at home, and by Calvin abroad; therefore Two Years after- 
wards it was review'd, in which Martin Bucer was conſul 
qad ſome Alterations being made in it, which conſiſted in ad- 
ling ſome Things, and leaving out others. 25 Sn Sol 


TT IP 82 general Confeſſion of Sins to the Daily 
rvice. 
The Additions A general Abſolution to the Penitent. 


were, viz» Y The Communion tp begin with reading 
| 2 Ten Commandments, the People knee - 
Bo 


A Rubrick concerning the Poſture of ml which was 
afterwards by the Statute 3 Blig. order'd to be left out, but is 
now again explain'd as it was Anno 2. Ed. 6. 


The Uſe of Oil in Confirmation and Ex- 

treme Unction; Prayers for Souls departed, 

Left out. A and what tended to a Belief of the Corpo- 
FP F# ral Preſence of Chrift, in the Conſecra- 
& tion of the Euchariſt. | 


* 
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This was approv'd by Martin Bucey, who was of Opinion, 
that every T hing was clearly then according to the 11 
and A . the Scorch Divine, tranſlated it into Latin for his 
own Uſe. | 

And tho' Political Prudence was join'd with Chriftian Piety 
in compoling this Service- Book, yet the People were not ſatis- 
ficd with it, but rais'd ſeveral Rebellions in many Places of 
this Kingdom; the moſt formidable was in Devonſhire, and thi- 
ther the Lord Ruſſel was ſent by the Protector to ſubdue them; 
but before they engag'd there was a Treaty upon Articles, one 


of which was, That the new Service ſhould be laid aſide, and 


the old Service to be us'd again in Latin: And ſome of our Hi- 
ſtorians tells us, that the King, to appeaſe that Rebellion, told 
the People that it was no other than the old Service in Engliſh, 
Afterwards, Anno 5 © 6 Ed. 6. a Bill was brought into the 
e of Peers to enjoin Conformity to this new Book, with 
thoſe Additions and Alterations ; and by which the People were 
enjoin'd to come to Prayers upon Pain of Church Cenſures, 
which Bill paſs'd into a Law in the ſame Year. ; 
But upon the Death of that King, which happen'd ſoon af- 
ter, the Common-Prayers were laid aſide, for the Statute 5 & 6Ed, 
6. was repeal 'd by an Act made 19 Marie; and ſome of theſe Di- 
vines, who had been the chief Promoters of it, fled beyond Sea, 
where at Frankford there happen'd a Contention among them; 
for Some were of Opinion, that they ſhould accommodate the 
Worſhip of God conformable to the Uſage of the. People there, 


and nearer to the Forms of Geneva; ſo that all might be uni- 


ted in one Way of Worſhip. 
| Whittingham and Knox engag'd in this Affair, and mrs 
their Friend John Calvin (who was very famous in thoſe Parts) 


to write againſt the Engliſh Service; which he did, and decla- 


. — that in it there were many Tolerabiles Ineptiæ, as he call'd 
m. | 

But this Invettive being not ſharp enough; for it ſeems tho? 
there are Ineptiz in it, yet they were TolerabHes ; therefore he 
was requir'd to declare his Opinion a little plainer, which he 
did, by calling the Forms of Prayer in that Book, Reliquius Pa- 
piftice fecis 3. when the ſame Man, not above Eight Years be- 

re, had wrote to the Proteſtor, to encourage him in the Refor- 
mation p and in that very Year, when the Common- Prayer Book 
was firft compil'd, and *tis very probable that he had ſeen it; 
for in his Letter he approv'd ſet Forms of Prayer, and had not 
then _ out thoſe zeptias & fects, which afterwards ap- 
pear'd to him. | 

Some other of our Divines at Frankford were of Opinion, 
that ſince they had us'd that Form in Exgland, and ſome People 
were then under Proſecution for it there ; for that Reaſon they 
ought to uſe it il, otherwiſe it would be a Contempt to them 
and their Sufferings, Fr bY 


: 
N . - 


mo 2 
But upon | Queen. Mary it was again appointed 
18, 2 to be us'd by every Miniſter, however, not as it was 
before; for having been review'd by Mr. hithead, Chaplain, 


to the + pot Mother; by Doctor Parker, afterwards Archbi- 


Who was one of the former Committee; 


ſhop of Camerbury; Doctor Grindall, afterwards Biſhop of Lan- 
don; Doctor Cox, afterwards Biſhop of E; Doctor Ae 
afterwards Biſhop of Durham; Doctor May, Dean of St. Paul 
V Boctor Bill, Provo 
of Eaton; and Sir Thomas Smitb; ſome. Additions were made 
Certain Leſſons for every Sunday in the Fear; 
, ſome Alterations in the Liturgy 3 Two Senten 
| added in the Delivery of the Sacrament, intimating 
Viz. to the Communicants, that Chriſt is not corpo- 
I \ really preſent in the Elements, &:. The Form of 
wer Biſhops, Prieſts and Deacons, was likewiſe - 
be þ * 


And great Care was taken that nothing ſhould be in it which 


might give the Papiſts any manner of Offence; therefore the 


following Sentence, which was in King Edward's Litany, was 
left out, viz. From all Sedition and 2 Go , from 1 

ranny 4 the Biſhop of Rome, and all his deteſtable Enormities, &c. 
which laft Words were wholly omitted, and continue fo even 


ce. 3 . 

This Service- Book, being thus enacted to be read in all Chur: 
ches in England, was us'd in the Queen's Cha ppel 22 
wards, viz. on the 12th of May, and on the Wedneſday follow. 
ing in Paul's Church, where Dr. Grindall preach'd re- the 
3 ſeveral of the Nobility, and a great Aſſembly, 
There were ſome Alterations made in the Reign of King 
James, but theſe were in the Rubrick only. 1 

And as for the Additions of Thankſgivings, at the End of 
the Litany, the Prayer for the Queen and Royal Family, which 
were not in the laſt Book; thole were added by the Authori 
of that King's Commiſſion, and are ftill in Force by Virtue o 
his Proclamation ; and ſo are the Prayers for the Inauguration 
of our Kings and Queens, and for the Gunpowder-Treaſon, . 

This Book, being thus compos'd, was at firſt thought to be 
adapted to thoſe common Principles of Chriſtianity z and was 
then ſo generally efteem'd, that Parpatio, Abbot of St. Saviour' 
who was ſent hither by Pius IV. with Letters to the Queen, ha 
Authority from the ſaid Pope, to offer it ſhould be confirm'd by 
him; and for the firſt Ten Years of that Queen's Reign, the 
Papiſts did conftantly attend the Service in our Churches. 

his we have from no leſs Authority than my Lord Coke him- 

ſelf, who, in his Speech againſt Garnett, condemn'd for the Gun- 


powder- 


J Anno 1559. 
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-Treaſon, told him, that in the Beginning of the Queen's 
he had obſerv'd Bedingfeild, Cornwallis, and ſeveral others 
t Communion, conftantly to come to our Churches. 
Tis true, he was then but a very young Man; but the Queen 
her ſelf tells us the ſame Thing in her Inſtructions to Secretary 
Walfingham, v:7. That the Chief of the Party, in the beginning 
of her Reign, did frequently come to Divine. Service in the 
Churches. 

But hen Pope Pius V. had by his Bull depos'd the Queen, 
then the Roman Catholicks did generally withdraw from our 
Churches, and have ſo continu'd ever ſince. 

This happen'd Arno 10. of the Queen, and about Three 
Years afterwards a Book yas publiſh'd, entit!'d An Admonition 
o the Parliament; it was written cheifly againſt the Govern- 
ment of the Church by Biſhops, and to deprave the Book of 
Common-Prayer, I only mention this to ſhew what Zeal there 
was againſt the Reformation, not only by the Roman Catholicks, 
but by thoſe who were then call'd Puritans ; that Book was an- 
fwer'd by Dr. Whirgift, and in the very next Year a Proclama- 
tion came forth, for the better Obſervation of the Book of Com- 
mon-Prayer. | 
And as the Papiſts conform'd themſelves to this Worſhip, ſo 

our North Britains had it in more Reverence formerly than of 
late; for Buchanan himſelf tells us, that they enter'd into a ge- 
neral and publick Subſcription to obſerve Cultus & Ritus Religi- 
onis cum Anglia Communes. 4 N 

Ron the whole Matter, inaſmuch as the obſerving a Form 
or Director is not of the Subſtance of Prayer, but a mere Acci- 
dence or Circumſtance belonging to it, and left to the Deter - 
mination of our firſt Reformers ; therefore they compil'd this 
Book, which was afterwards eftabliſh'd by Law; and 'tis obſer» 
vable that it was in the ſame Year in which the Queen's Supre - 
macy was recogniz d; by which Law ſeveral Puniſhments are to 
be inflicted, both on Miniſters and others, for not uſing or de- 

ravin it. a | 
FE If a Minifter is convicted by Verdict, or Confeſſion, or no- 
torious Evidence of the Fact of refuſing to uſe it, or uſing any 
other Form, or depraving it. 


C The firſt Offence in ſuch Caſe is Forfei- 
ture to the Queen, which of his Renefices 
he ſhall chuſe; and this is by Statute 2& 3 
. 6, ; 
| But by Statute 1 Eliz. 2. for the firſt Of- 
If benefic'd, & fence he loſes all his Spiritual Livings for a 
A Lear, and by both he is to be committed for 
Six Months; for the ſecond Offence he ſhall 
be depriv'd Ipſo fatto, and be committed for 
7 a Year ; and for the third Offence he ſhall be 
; * depriv'd, and committed for Life, 


. 1. Offence, Impriſonment for 6 Months; 
If not benefic'd, & but by the Statüte 1 lx. cap. 2. for 14 


| 


Months. | 
2. Offence, Impriſonment for Life, 


But my Lord Coke was of Opinion, that thoſe Parſons, whe 
did not uſe the Book of Common-Prayer, or deprave le, might 
be puniſh'd by Admonition, Excommunication, Sequeftration, 
or Dopetvacion, in ſuch manner as had been us'd in like Caſes 
by the Queen's Eccleſiaſtical Laws; tho? the Statute 1 Elis. had 
not inflicted any Puniſhment for thoſe Offences; and ſo in the 
Reſolution in + Cowdry's Caſe, who Anno 31 Eliz. was cited be- 
fore the Biſhop of London and other Eccleſiaſtical Commiſſi- 
oners, and convicted upon his own Confeſſion, for Preaching 
that the Book of Common- Prayer was @ vile Book, fye upon it; it 
was objected, that it being his firſt Offence, he could not be de- 
priv'd for it by the Statute 1 liz. becauſe that appoints Depri- 
vation for the ſecond Offence ; but it was anſwer'd, that the 
Statute did not abrogate the Eccleſiaſtical Juriſdiftion without 
negative Words; and by an expreſs Proviſo the Juriſdiction of 
the Biſhop was ſav'd, ſo the Deprivation was good. 

If any other Perſon ſhall be convicted (as aforeſaid) by Songs, 
or otherwiſe to have deprav'd it; or to procure a Minifter to 
{ay any other Form, or to — him in ſaying that Service; 

Firſt Offence. Per Statute 2 U 3 Ed. 6. rfeits 101. to 
the Queen; and if not paid within Six Weeks after Conviction, 
then to be committed for Three Months ; but by the Statute 
1 Blig. he forfeits 100 Marks to the Queen; and if not paid as 
aboveſaid, ſhall, inſtead thereof, be impriſon'd for a Year. © 

Second Offence, Per Statute 2 & 3 Ed. 6. forfeits 201. to 
the Queen, and if not paid (ut ſupra) Impriſonment for Six 
Months without Bail; but by Statute 1 El:z. forfeits 400 Marks 
to the Queen; and if not paid ut ſupra, Impriſonment for a 
Year. | 

Third Offence. Forfeits all his Goods and Chattels, and 
muſt be committed during Life. 55 

Any Perſon convicted at the Aſſizes, or Seſſions, to have wit- 
tingly heard, or to have been preſent at any other Form of 
Common-Prayer, than what is expreſs'd in the Statute 5 & 6 Ed. 
6. cap. 1. f 

Firſt Offence. Impriſonment for Six Months without Bail. 

Second Offence. Impriſonment for a Twelvemonth. 

Third Offence. Impriſonment for Life, | 

Juftices of Oer and Terminer of Afſize, and Mayors, and 
Head Officers of Corporations, have Power to hear and deter- 

mine Offences againſt the Statute 2 & 3 Ed. 6. the Proſecution 


„ 
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muſt be at the next Aſſes after the Offence committed; but 
per Statute 23 Elig. cap. 1. the Juſtices in Seſſions have the like 

wer; but the Proſecution muſt be within a Year and a Day 
after the Offence. | 2 

No Form of Prayer ſhall be us'd in any publick Place, other 
than according to the ſaid Book; and every () Incumbent, on 
a Benefice with Cure, tho' he keeps a Curate, is bound once in 
a Month to read the Service, not having a lawful Impediment, 
to be allow'd by the Biſhop ; if he neglects, he forfeits for eve- 
ry Offence 5 J. to the Uſe of the Poor; the Conviction muſt 
be before Two Juſtices, by his own Confeſſion, or Oath of Two 
Witneſſes. | | _ 

H the 5 1. is not pai within Ten Days after the Conviction, 
then the Churchwardens, or Overſeers of the Poor, may, by a 
Warrant from Two Juſtices of the Peace, levy it by Diftreſs 
and Sale of the Offender's Goods. ier 
Beſides, upon his Induction, he muſt, within Two Months 


. afterwards, read the ſaid Service of the Church, appointed for 


that Day, and likewiſe declare his unfeigned Aſſent and Con- 
dent to all the Matters and Things therein contain'd. 
And that every Pariſh may be provided with this Book, tis 
enjoin'd by the (1) Canon, that the Churchwardens, or Queſtmen 
of every Church or Chappel, ſhall, at the Charge of the Pa- 
riſh, provide the Book of Common-Prayer. 


Communion- Table. 


T may not be improper to mention ſome Things concerning 

the Change of Altars for Communion- Tables. 

Under the Law, Altars were built for the Sacrifices, and it 
ſeems reaſonable, that, when the Uſe of the Thing ceas'd, the 
Thing it ſelf ſhould ceaſe; that is, when Sacrifices were abo- 
liſhed, that there ſhould be no farther Uſe of Altars, eſpeci- 
ally fince our Saviour inſtituted the Sacrament, not at an Altar, 
but at a Table. 

Tis true, the Chriftians call'd the Table an Altar, becauſe 
they believ'd the Euchariſt to be a Sacrifice in a double reſpett, 
that is, as it was a Sacrifice of Praiſe ; and likewiſe of comme» 

morating that voluntary Offering which Chrift made of him- 
ſelf on the Croſs ; but it was ſtill a Table made of Wood, and 
in the Form of Tables now in uſe among us; becauſe we find, 
that; when People fled to the Sanctuary of the Church, they 
= - — lves under thoſe Tables, for the better ſecuring their 
erſons. 
' Afterwards, when there was a general Belief of an expia- 
tory Sacrifice in the Maſs, the Tables were built a little more 


— 
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reſembling the Forms of Altars, and then they were properly 
call'd by that Name. | | 0 
But Anno 4. Ed. 6. it was thought, that the Form of a Ta- 
ble being more agreeable to the Primitive Uſe of the Sacta- 
ment, it might be ſome Means to reduce the People from the 
Superftition of the Maſs z and therefore, to prevent thoſe 
Heats and Diſorders, which had happen'd fince the * 
of the Reformation, concerning the Form, whether of an 4 
tar or Table, the Government thought it expedient that it 
mn e . Br 
This was begun by or Ridley, then Biſhop of London, 
who, in his Vi ation in that Year, amongft — other In- 
junctions, gave this for one, viz. Whereas in ſeveral Places 
ſome uſe the Lord's Board after the Form of a Table, and ſome 
of an Altar, whereby Diviſions may ariſe amongſt the Unlear- 
- ned; and for that, the Form of a Table may turn the Simple 
from the old Superſtitious Opinions of the * Maſs, and to 
the right Uſe of the Lord's Supper; therefore he exhorteth the 
Curates and Churchwardens to ere and ſet up the Lord's 
Board after the Form of an honeſt Table, decently cover*d ia 
ſuch Place of the Choir or Chancel, as ſhall be thought moſt meets 
and to take down all other By-Altars, as he call'd them. + 
What was done by this good Biſhop was afterwards approv'd . 
by the King in Council, and put in practice all over England. 
And 'fince that Time tis appointed oy the Eccleſiaſtical - 
+ Canons, That @ convenient and decent Table be provided, lerer 
and repair d in every Church, and cover d with Silk or other decem 
Staff, thought meet for that V the Ordinary ; and that when 
the Sacrament is adminifter'd it be cover d with @ fair Limes 
Cloth, and at that Time to be plac'd either in tbe Church or Chancel, 
#bat the Minifter may be tbe more eaſily beard by the Communicants, 
and where they may enore conveniently communicate. 
Great Diſputes have been made in the Beginning of the 
Reign of Car. 1. about the placing this Table. | 
;- The || Canon leaves it indifferent, whether to be plac'd in the 
Body. of the Church or Chancel, but enjoins, that it may be 
order'd ſo as the Miniſter may be more conveniently beard by the 
Communicants, and they more conveniemly, and in more Number, 
ma communicate with the Miniſter, wot 
And becauſe the Body of the Church ſeem'd the moſt con- 
yenient Place for the Purpoſes aboyemention'd, therefore it 
was uſually plac'd there, except in the King's Chappel, and in 
— nd and there it was plac'd at the Eaſt End, and in the 
x ancei. . 
The Table thus plac'd in the Body of the Church was ap- 
ply'd to many other Uſes whilſt it ſtood there, beſides ſetting 
the conſecrated Elements upon it: As for inſtance, their Church- 
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wardens paſs'd their Accompts on it, Boys were taught to 
write on it, Glaziers knock'd Nails in it, and Dogs piſs'd at it; 
therefore it was remov'd from thence and fix'd at the upper 
End of the Chancel, and enclos'd with Rails; and not only 
ſo, but the Communicants were enjoin'd to come up to thoſs 
Rails, in order to receive the Sacrament. | 

This begat Murmurings amongft the People, which did not 
end in Law-Suits, there being ſeveral commenc'd upon this Oc- 
caſion ; but it created a Paper War amongſt the learned Men 
of that Time, concerning the Manner, Geſture, and Poſture 
of Celebrating the Sacrament z and new Terms and Words 
were fram'd, ſuch as Altar, Adoration; and Genuflexion ; and 
Books written for and againſt this Alteration with the fame 
Earneftneſs for Victory, as if Chriſtianity it ſelf had been at 

ke. | 

Arehbiſhop Taud was paſſionately for removing the Table to 
the Chancel, and Dr. Williams, Biſhop of Lincoln, was as 
much againſt it, who wrote a learn'd Book upon this Contro- 
verſy, in which he call'd this Removal an Innovation in the 
Exerciſe of Religion; and withal inſinuated, that it would in- 
introduce more and greater Alterations in the Church, 

T his Book was anſwer'd by Men of Learning, but of no great 
Name or Reverence amongft the People; 

The || Noble Hiftorian tells us this unhappy Controverſy; tho 
not of that Importance, as for Men of Learning to enter the 
Lifts with ſo mach Paſſion and Reſolution z yet it made a Schiſm 
amongſt the Biſhops, and. a great deal of Uncharitableneſ: 
even amongſt the wiſe and moderate Clergy, which encreas' 
both the Number and Power of the Enemies of the Church. 

And nothing would ſatisfy them till an Order was obtain'd 
from the Parliament, entitl'd an Order againft divers Popiſh 
Innovations, dated Sept. 8. 1641. reciting, That whereas divers 
Innovations, in or about the Worſbip of God, bad been lately praftiſed 
in this Kingdom, by enjoining =__ Things, and prohibiting others 
without warrant of Law, 10 the great Grievance and Diſcoment 
of bis Majeſties Subjects; for the ſuppreſſing ſuch Innovations, 
and for Preſervation of the publick Peace, it is this Day order d by 
the Commons in Parliament aſſemb'd, that the Churchwardens of 
every Pariſh and Chappel reſpectivehy do forthwith remove the Com- 
munion - Table from the Eaſt-End of the Church, Chappel or Chance l, 
into ſome other convenient Place, and that they rake away the Rails, 
and levy the Chancels as heretofore they were. 53 

It doth not appear to me how far this Order was obey'd, for 
the Civil Wars began ſoon after, and Matters of greater Con» 
cern were then under Agitation: f 

However, it having been made a conſtant Article in the Vi- 
ſitations throughout England, to preſent ſuch who had not re- 
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mov'd the Tables to the Eaſt-End of the Chancels; and ſevere 
Cenſures being paſs'd upon ſome Churchwardens, and others 
in the high Commiſkon-Conrt, who had refas'd or neglected ſo 
to do, as Fines;. Impriſonment, ©&c; This ſtruck ſuch a Terror 
into the reſt, that generally all the Tables were remov'd to the 
Chancels, where they ſtill contigue. ; 


Commutatiom for Penance: 


W HEN Chriftians were perſecuted by Heathens, ſome of 
VV them became Apoſtates; but ſtill they continu'd to aſ- 
ſdciate themſelves with thoſe from whom they had la psd, which 
ve a general Scandal to the reſt, who were of ſtricter Lives; 
— purer Morals ; therefore it was thought neceſſary, that for 
publick Sins there ſhould be open and publick Confeſſions 5 and 
Pennance was likewiſe enjoin'd by the Canons which being 
Perform'd; the Penitent was re- admitted to the Church, - 
It was the chief Buſineſs of thoſe Councils which were affetri- 
bled in the 4th and $th Centuries, to conſült about the Regu- 
lation of theſe Penitentiary Canons; for they were ſo many, 
and fo difficult to be under ſtood, that few could attain the 
Knowledge of them; and therefore, in ſeveral Churches, there 
were - peculiar. Perſons, calld Penitentiary Prieſts, whoſe Buſi- 
neſs was only to attend theſe Services; and by this Means they, 
and only they, were very expert in the Rules and Methods of 
Pennance; | 3 . 3 
But there was always a favourable Diſtinction made by thefe 
Prieſts, between thoſe who voluntarily confeſs'd'their Sins, and 
thoſe who were drought in by the Cenſures of the Church; 
and this made ſeveral come to Confeſſion freely, which was ftill 
made in a publick Manner... £ 1 
And becauſe ſome of the Offences confefs'd were Capital, 
therefore about the End of the Fifth Century it was thought 
more expedient tg have ſecret Confeſſions made in Monaſteries, 
r in any other private Place, which the Penitentiary Prie 
ouick appoint; who was always a Fryar, for the Secular Clergy 
had no manner of Experience-in theſe Aﬀairs.z and thoſe Fry- 
ars had fo manag?d the Buſineſs, that the Peeple were made to 
believe there could be no Abſolution in ſome particular Ca- 
fes, without a Diſpenſation from the Pope, which they had al- 
wa ready, and for which they were paid. ry | 
„But there was an unlucky Accident at (#) 1 
Which defeated alt ſecret Confeſſion there; for it ſeems, tho? 
the Oomfeſſion was in private, yet the Penitent was bound to 
liſh ſuch of his ſecret Sins as the Fryer ſhould appoint z and 
here being a Woman at that Time under a Courſe of Pennance, 
whether by Miſtake of the Prieſt, or her own, it doth not ap- 
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pear ; but ſhe publickly confeſs'd that ſhe had committed Adul- 
tery with a Deacon of that Church, which gave ſo great a 
Scandal, that the Biſhop broke the Cuſtom there; however, 
we know it was xetain'd long after, and even to this Day, in 
other Places, | 8 R 42.208 
About the End of the Eighth Century, Commutation for Pen- 
nance was introduced; and this was either for Services to be 
done to the Church, or for Money to be paid to the Prieſt. 
The Services for which Pennance was commuted, were either 
Vocal Prayers, or ſo many Pater Noſters to be ſaid, within arli- 
mited Time, or ſo many Maſſes ; but when the Pope had.de- 
pos'd any Prince, then all the Methods and Rules of Pennance 
ere diſpens'd withal, to ſuch who ſhould fight under the 
roſs, againſt that Prince. 7% % bf 
But in a little Time all thoſe Things were laid aſide for Mo- 
ney, which was never refus'd at firſt from the Rich; for it was 
then, and is ftill, accounted the beſt Commutation that can be 
had for Pennance. | | 5 2 
This we find in Doctor Barker's Caſe, which is imperfectix 
reported by (o) Serjeant Rolls, in Scraps of Engliſh and French; 
but probably it was, becauſe his Pocket was pick d of his Notes 
(as he tells us) coming from the Star-Chamber ; but it was thus, 
I The Doctor was Official in the Dioceſs of Oxon, and the Re- 
giſter of his Court libelld againſt him in the Star- Chamber, ſor 
taking Commutation before any Pennance was actually enjoin'd in 
the Preſence of that Regiſter, and made an Act of Court; and. 
for that the Money was taken in his Chamber, which he kept, 
and did not apply to charitable Uſes as he ought. | 
| The Proof was, that when an Offender was before the Doc- 
tor in private, he ask'd him, whether he knew a Thing call'd 
Commutation ? The Perſon reply'd, he did not; then the Doctor 
inform'd him it was, that one good Turn requir'd another: 
This being eaſily apprehended, he offer d the Doctor 100. which 
he refus d to receive in Perſon; ſo the Money was given to his 
Servant, who left it on the Doctor's Table. | 
My Lord Hobert, and the reſt of the Judges would not cen- 
ſure the Doctor, becauſe this was no poſitive Proof of his ta- 
king the Money, tho' it was walking very near the Brink of 
falling, and receiving Money not with a full, but trembling. 


But the chief Juſtice thought it convenient, both for the 
Church, and for the whole Nation, that ſome Order ſhould 
be made in how long Time the Money might be kept before it 
was employ'd in Charity; and one of the Judges was of Opi- 


nion that in ſome Caſes the Money might be taken, not only 


when the Court was not fitting, but out of the Dioceſs: As for 
Inſtance ; Thoſe Caſes which are Contentioſa FJuriſdifionis, 
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muſt be determin'd in open Court; and in ſuch Caſe there | 
| be no Commutation without the Conſent of the Proſecutor ; 

dut in Caſes Volumarie Juriſdictionis, as whete Enquiry is 
Ex Officio, there tis otherwiſe: IRC + dat; 5 
The Archbiſhop, at that Time, advis'd with the Ciuilidns; 
and from them, and by his own Experience; tells us, that Com- 
mutation agreed with the Eccleſiaſtical Canons; that it vas 
likewiſe juſtify d by the Common- Law: In that I believe he was 
miſtaken ; but he was right in affirming that it was juſtif d by 
the Statute Circumſpe#e agatis, by which the Temporal Judges 
are advis'd to take Care how they puniſh thoſe who eld Pleas 
in Spiritual Courts, for Fornication; Adultery, Sc. for which 
ometimes a Corporal, and at other Times a Pecuniary Puniſh- 
ment is inflifted ; by which. Words, my (p) Lord Coke tells us, 
Commutation is meant, and ſo it is in the Statute calPd Articu 
Tleri, by which 'tis provided, that if a Prelate enjoin Corpora 
Perinance, and the Party afterwards eommutes for 23 tis 
tecover d in the Spiritual Court, and no Prohibition win Tye 
in ſueh Caſes e. 7 | | 
Compoſition Real for Tythes: 
A Real Compoſition is; Where the Incumbent; together with 
E the Patron and Ordinary, by Deed executed under theix 
Hands and Seals, do agree, that ſuch Lands fhall be difſcharg'd 


. 


of Tythes; which are mention'd in the Deed, Fer y ſome An- 
t 


dual Payment, or doing ſomething for the Profit or Advantag 

of the Parſon; and this is a legal Exemption from Payment 

Tythes, if made before the Statute 13 Elix. cap. 10. by which 

All Eftates made of Tythes, other than for 21 Years, or Three 

Lives; from the making. thereof, &c. are made void; and for 

fuch Annual Payment the Remedy is proper at * Common 
w 


Some Inſtances we have of this Nature in our Boch, vit, 
As where an (3) Abbot was ſeiz d of a Farm, ſituate within 
Prebend, and is and the Prebendary made a reaF Compoſiti 
in the Reign of mw that he and his Succeſſors ſhould' be fo 
ever diſcharg'd of Tythes of ſo much of the ſaid Farm as they 
ge _themſe es, paying to the Prebendary Fiye Marks pe 
About 100 Years afterwards, there was anottier Compoſition 
made between an Abbot and a Prebendary of the ſame Pre» 
bend, reciting' the former Compoſition 5 and that it ſhvuld be 
at the Election of the Prebendary, to take the Tythes in pres 
ariſing out of the whole Farm and not only out of thoſe Lan- 
Which the Abbot manur'd kimſelf, or to have the Five Marks. 
_ The Prebend afterwards came to the Crowny and it was 
held; that the firſt Compoſition' was good, but the ſecond was 
Int. 489, 2 Inf, 619; 7 * 40 () Hurdtes 580: 
B | 5 vor? 
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not; becauſe, ſince the Prebend came to the Crown, there 


* 


could be no Election made according to that Com poſition- 
The learn'd Biſhop of Worceſter hath made a Queſtion, he- 
ther a Real Compoſition is binding, if made for a Thing within 
Time of Memory ; as for Tythe of Hops, which were not 
us d in England before the Reign of H. 8. but he gives no ſatis- 
factory Anſwer to the Queſtion. | 
However, I can ſee no Reaſon, if ſuch a Compoſition was 
made before the Statute 13 Eliz, but that it ſhould be binding. 
*Tis true,a Man cannot 8 for a (r) Modus in ſuch Caſe, 
a Preſcription to be immemorial z 
and the firft Uſe of Hops was within Time of Memory. 
As in many other Things, ſo in relation to Tythes, there 13 
a great Difference between the Clergy and the Laity ; for a 
Layman was not capable at Common Law either to have 
Tythes, or to ſue for them before the Statute 32 H. 8. as it was 
reſolv'd in the * Biſhop of Vinton's Caſe; yet he was capable 
to take a Diſcharge of the Payment of Tythes out of his own 


Lands, which was by a real Compoſition, that being the only 


Means by which he could be diſcharg'd of the Payment In Spe- 
cie; and therefore he might. preſcribe Iz modo Decimandi, be- 


cCauſe that is grounded upon a real Compoſition, which, tho“ 


loft, ſhall be ſuppos'd to be once made, and ſhall be ſupported by 
Time and Uſage. | | 

But a Layman cannot proverbs in his own Name to be diſ- 
charg'd of Payment of Tythes, as a Spiritual Perſon may do; 
becauſe, as it hath been obſerv'd, he was not capable at Com- 
mon Law to have Tythes; he may lay ſuch a Preſcription in a 
Spiritual Perſon, and derive a Title from him; but that ſhall 
never be intended to commence upon a real Compoſition, in or- 
der to make the Land: be diſcharg'd of Tythes, uſe a Spi- 
ritual Perſon or Corporation have more Privileges in this re- 
ſpett than a Layman ; for they might be diſcharg'd from Pay- 
ment of Tythes, either by a'particular Order, or by the Pope's 
Grant; and this being a Perſonal Privilege, tis loſt when the 
Corporation is diffoly'd ; and the Lands hall pay Tythes, un- 
1 by the Statute 31 H. 8. which ſee in Title 

> 


So where the + Abbot of Abingdon held Lands diſcharg'd of 
Tythes, and convey'd the ſaid Lands to All-Souls College in 0x- 


on, the College ſhall pay Tythes, becauſe it ſhall be taken, that 


the Abbot was diſcharg'd by Preſcription, and not by Compo- 
ſition; which Preſcription being Perſonal (as are alſo all Biſ- 
charges by particular Opders) is determin'd by the Aliena- 
tion. ; f a N 2 


— 
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But it was from theſe Compoſitions that moſt Preſcriptions 
* De modo decimandi did at firft ariſe z tho* tis probable, that 
ſome of them began, and were continu'd by the Negligence of 
the Clergy themſelves. | | 
The Canonifts have made ſome Limitations in this Caſe z but 
firſt they lay it down for a Rule, that Cuſtom ſhall not prevail 
for the Payment of leſs than a Tenth Part; but then they ſay, 
this muſt not be underſtood where it relates to the Payment of 
Perſonal Tythes, which aroſe purely by the Labour or Art of 
Men; for in ſuch Caſe the Clergy may acquieſce with a good 
Conſcience, under a Cuſtom, to pay leſs than the real Value 
of the Tenth Part of the clear Gains; for they accept Eafter- 
Offerings of the People, which are a kind of Compoſition for 
| Perſonal Tythes. | 
Beſides, Perſonal Tythes are founded upon the ſame Laws 
as all other Tythes are; now by the Statute 2 Ed. 6, cap. 13. 
Predial and mixt Tythes are reduc'd to ſuch a Cuftomary Pay- 
mem, as had been us'd Forty Years before the making that 
AR, where, by the Words Cuſtomary Payment, ſomething leſs 
is intended than the real Value of the Tenth Part; and if ſuch 
a Payment is eftabliſh'd by Law, for thoſe Tythes, it may alſo 
be good for Perſonal Tythes. nn 
is true, the Canoniſts would not ſeemingly allow leſs than 
the Tenth Part in any Tythes; but to extenuate the Matter, 
they did, by Provincial Conſtitutions, ſet a leſs Value upon 
Things, out of which the Tythes was'to ariſe, than they were 
really worth; as for Inftance, Anno 7 H. 7, there was but a 
Half-Penny paid for a Lamb of a Year old, that being accoun- 
ted the Tenth of the Value of a Lamb of that Age, which 
Payment was allow'd to be good. de + 
The Biſhop of Worceſter ſeems to incline, that this muft be 
rounded upon ſome Real Compoſition, becauſe a Lamb of a 
ear old was worth more than Five Pence in thoſe Days; but 
it may as well be grounded upon ſetring a leſs Value upon the 
Thing itſelf, tho? I confeſs this is no very good Inftance of it; 
for *tis probable a Lamb of a Year old was not worth more 
than Fiye Pence at that Time; becauſe I find that Arno 25 H. 
* was long afterwards, the Price of a fat Lamb was but 
a Shilling. | | 3 
Theſe Real Compoſitions are diftinguiſh'd from Perſonal Con- 
tracts; for tho' the one have been always allow'd to be a good 
Diſcharge for the full Tythes, yet the other are not. 
No that Compaſi tion, which is call'd a Perſonal Contract, is 
only an Agreement between the Parſon and the Pariſhioners, 
to pay ſo much in Lieu of Tythes; and tho' ſuch an Agreement 
is confirm'd by the — 3 yet that doth not make it 4 
(V cal Compoſition, becauſe he ought to be a Party to the 
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P 3 | Deed; 
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Deed ;/ and his confirming it afterwards, doth not make him 
fo, 1 1 _ the mag od 5 = —_ * : 
Such a Perſonal Agreement was he! ; «Is 
If it was for Years, tho' only Nerbal : But in the Cams Kin 8 
Reign, about Nine Years afterwards («) it was held otherwiſe z 
that ſuch a Verbal Agreement is neither good, or binding to 
the Parſon, or his Succeſſors, if intended to paſs a (x) Right; 
but tis good to bar the Parſon from an Action of Debt, upon 
The Statũte 2 Ed. 6, for not fg out the Tythes. 12 5 
Zut now, ſince the Statute 13 EIN. cap. 10. tis held, that no 
Real. Compoſition can be good to bind the Succeſſor ; becauſe, by 


. 


| oy Statute, the Grants of Eccleſiaſtical Perſons are reftrain'd 


to 21 Years, or Three Lives, . 
But the later Authorities are, that a * Perſonal Agreement 
ſhall bind the Succeſſor: As for Inftance ; There was an Agree- 


ment by a former Incumbent of the Rectory of Sourb-Colling= 


ham in Notzinghamſhire, and the Proprietors and Terre-tenants 
of Lands in taat Pariſh, in the Behalf of himſelf and his Sueceſ- 
ſors, Anno 1650, that the Lands in that Pariſh ſhould be en- 
clos'd at the. Charge of the Owners, and that the ſaid Rector 
and his Succeſſors Hould haye the 10th Acre for his and their 
ſole Uſe, in full Diſcharge of all Tythes, c. That in Purſu- 
ance of that Agreement the Lands were enclos'd, and that the 
Tenth Acre was likewiſe enclos'd and ſet apart for the Rector, 
Which he accepted in * of the Tythes z that he conti. 
nu'd Rector of that Church for 18 Years; that his Suoceſſor 
conſented to the ſaid Agreement, and enter id upon the Tenth 
Acre,. and enjoy'd the ſame ſeveral Years after he was Rector, 

luring all which Time the Owners were diſcharg'd of Tythes 

ut that afterwards he libell'd for Tythes in Sie; and the 

2laintiff in a Prohibition ſuggeſts, that he had pleaded all this 


Matter in the Spiritual Court; and the Defendant travers'd 


the Agreement; and iſſue being taken upon that Traverſe, the 
Plaintiff ad Judgment by the Opinion of all the Judges of 


Confirmation of Leaſes ; See in Title Leaſes. 
Confirmation of Riſpops.. 


T9 IS is done: by a long and formal Proceſs, of which 1 
ſhall give the Reader a ſhbrt Account. 
F ſor Aw aver and CHaNeer « —— the — | 
led to them by th een, to ucceding Bi to a 

cant See; ind 825 edles is certify d to the Queer! and to 
© ()Yelv. 94 («) Hob, 176. (x) Raym, 14. * 2 Lutw. 
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Confitination of Biſhops; —o 2r5 
the Archbiſhop of that Province; She grants Her Royal Aſ- 
ſent under Her Great Seal, which is exhibited to the Arch- 
biſhop; requiring him to conirm the Election, upon which he 
ſubſcribes Fiat Confirmatio.. #2 A 
The Archbiſhop thereupon ues forth a Commiſkon under 
his Epiſcopal Seal, diretted to the Vicar General, to perform 
every Thing requiſite to ſuch Confirmation. 

The Vicar-General iffaes forth a general Citation for all 

* thoſe to appear, who have any Thing to offer againft this 
Election; which Citation being return'd, the Proctor for the 
Dean and Chapter exhibits the Queen's Aſſent to the Election, 
and Her Commiſſion to the Archbiſhop to confirm it, which the 
Vicar-General reading, accepts it. | 
Then the Proctor exhibits the Proxy for the Dean and 
Chapter, and preſents the elected Biſhop to the Vicar-General, 
returns the Citation, and deſires that the Oppoſers may be 
thrice publickly call'd; which being done, and none appearing 
he defires the Vicar-General to proceed, which is order'd ac- 
cordingly. | 

Then the Proctor exhibits a Summary Petition, containing 
the whole Proceedings, and Deſires that a Time may be ap- 
pointed for him to prove it, which the Vicar-General de- 

Then he again exhibits. the. Aſſent of the Queen and of the 
Biſhop, and the Certificate of the Election to the Archbiſhop, 
—_—_y a Time for a Final Election, which is likewiſe de- 
cr „ 

Then the Proctor once more deſires, that all Oppoſers may 
be call d; which done, and none appearing, they are pro- 
nounced Contumaces, and a Decree is then made to proceed to 
Sentence. Ly | 

Then the Biſhop having taken the Oaths againft Simony, of 
Supremacy, and of Canonical Obedience; the Sentence is 
read and ſubſcrib'd by the Vicar-General, by which the 
Election is confirm'd, and decreed to be good. | 

And till this Ad of Confirmation is pertorm'd, the Biſhop's 
Ele& may be rejected, becauſe there may be ſome Reaſons gi- 
ven, why he ſhould not be made a Biſhop ; and for that Pur- 
poſe thoſe Citations above-mention'd are made for any Man to 
come in, who hath juſt Reaſon to oppoſe it. | 

After ( y ) (Confirmation the Power of the Guardians of the 
Spiritualties ceaſeth 5 and if a Writ is directed Epiſcopo electo 

confirmato, tis good; and the Queen may, Ex Gratis, after 
ſuch Confirmation, and hefore Conſecration, grant the Tem- 
poralties to the Biſhop thus elected and confirm'd. | 

But if the Biſhop of one Dioceſs is tranſlated to another, 
there is no Occaſion of a new Confirmation. 0 


_ 


(3) Dyer 350. e e Ws 


| 
| 
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| 


l Fair 77 


216 Conſecration of Biſhops: 
- Juſtice Doderidge, in his Argument of Evans and Afcue! 
(4) Caſe, tells us, there is a Spiritual ig between the 


Biſhop and his Church, which is begun by Election, contract 


by Confirmation, and conſummated by Conſecration; and that 
the Reſtitution of the Temporalties is like conducting the Man 


to the Woman, ſo that be is not a compleat Biſhop by Confir- 


mation; he hath only Poteſtatem Juriſdictionis, for he may cer- 
tify an Excommunication, he may give Inſtitution; and this 
appears by the Year:Book, 22 Ed. 3: Plito 25. where tho Caſe * 
was thus; EF E 55 | 
The Plaintiff had recover'd, in a Writ of Right of Advow- 


ſpn, and had a Writ directed to the Biſhop of Norwich, Elefta 


 & Confirmato, to admit his Clerk; the Biſhop refus'd, and 


thereupon' another Writ of Quare non Admiſit iſſu'd againft 
him, reciting the Recoyery, and the former Writ directed Ep 
Electo & Confirmato z and this was held to be good by one of 
the Judges, who was angry with his Brethren for being of a 
contrary Opinion, viz. That it ought to be Tunc Eletto & 
1 which ſhews, that if the Writ had been right, a. 
Biſhop eletted and confirm'd, might have granted Inſtitution. 


0 Conſcerarion of Biſhops. 


ET ER Confirmation, the next Thing to be done is Conſe- 
cation; and this is done by ſeparating the Perſon to the 
oly Office of a Biſhop, by Impoſition of Hands and Prayer; 

*tis uſually perform'd by the Archbiſhop : But when an Arch« 
biſhop is to be conſecrated, it muft be done by an Archbiſhop, 
and T wo other Biſhops, according to the Fourth Canon in the 
grit Nicene Council, or elſe by Four Biſhops ; and this is requi- 
red by the Statute 25 H. 8. cap. 20. which is agreeable to that 
Anſwer-Pope Gregory gave to St, Auſtin, asking him, whether 
« Biſhop might be ordain'd without the Preſence of other Bi- 
thops, if by Reaſon of any great Diſtance they could not be 
preſent ? Who poſitively affirm'd, it could not be done; but 
that at the Ordination of 4 Biſhop there ought to be Three or 
Fgur other Biſhops aſſiſting, E 
After Conſecration, the Biſhop is complete, as well in rela- 
tion to Spiritualties as Temporalties; and by the Civil Law 
this was held eſſential to the Office and Dignity of a Biſhop z 
*tis an indelible Charatter, of which he can never afterwards 
be depriv'd; tho! the Execution of Spiritual juriſdiction, and 
all the Profits of his Biſboprick ſhould he taken away: He hath 
Poreftatem Ordinis, tor he may confer Orders, and conſecrate 
Churches, and hath ſuch an abſolute Right to the Temporalties, 
fhats that tho* they be granted to him, Ex Gratia, immediate- - 
——_ Confirmation, yet he cannot ſue for them till after 
ration. 0 5 —— — ps „ . 0 , 5 
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But 


*. 


Conſecration'of BID s. 277 
But when a Biſhop is tranſlated, there is no occaſſon of a 
e e 
As to the particular manner of conſecration, tis preſcribed 
in the Book of Common Prayer, which is eſtabliſtid by Law 
tho Biſhop Bonner objetted againſt Archbiſhop Parkers's' Con- 
ſecration, that the very Cffice of Conſecration had no legal Au- 
thority; for he inſiſted, that the Common-Prayer-Book was efta- 
bliſhed by an Act of Parliament, Arno 5 C6 Ed. 6, which AR 
was repealed by Queen Mary, and that Book expreſiy con- 
deen 'Y | | 
- *Tis true, Queen Elizabeth enacted again King Edward's 
Common-Prayer-Book, and repealed that Law made by her Sir 
Ker; but the Office of Conſecration was not expreſly named in 
this laſt Act of Repeal, and therefore it could not be revived 
unleſs it had been particularly named; and if ſo, the Obje- 
ction is, that a Conſecration performed by that Book is not 
acording to Law, C i | | L | i 
But this will receive a plain Anſwer, for the Office of Con- 
ſecration was made part of the Common-PrayersBook, by the 
Statute 5 Ed. 6. and 'when that was rerenacted after a Repea 
there was no occaſion to mention it diſtinctly, becauſe it was 
part of the Common-Prayer-Book before; however, it was de- 
clared by a ſubſequent Farliament, that the Office of Ordination 
was confirmed as part of the Common - Prayer - Boot, and then 
they declared it to be good which is likewiſe declared fo ta 
be by the 36th Article of our Religion. 4 
And here I cannot but take Notice of the Conſecration of 
Archbiſhop Parker, which the Adyerſaries of the Church of 
Eng land affirm to be irregular, both as to the Place where it 
was done, which they ſay was at the Nag's Head Tavern in Cheap- 
fide, when it ought to have been at ſome Church or Cha ppel; 
and likewiſe as to the Manner of doing it, which they ſay was 
by one of the Biſhops then. preſent, who laid the Bible on his 
ead, and then pronounced theſe words, Take bo Authority, 


- 


&c. when it ought to be done by Impolition of Hands and 


FF hs accompanied with other words, viz. Receive the Holy 


'Tis farther objected, that Three of the Four Biſhops then 
preſent were only Biſnops Ele&t, and had no Sees; and that 
the other was a Suffragan ; So that if Archbiſhop Parker's Con. 
| ſecration'was not good, all thoſe who were conſecrated by him 
were not Biſhops; becauſe he could not confer that Character 
upon others, which he had not himſelf, F | 

The Story hath long ſince been confuted by Biſhop Bram- 
ball, but tis ſet in a clearer Light by the learned biſhop of 
Sarum, which was thus: 

Ihe Queen iſſued forth her Warrant, directed to the Biſho 
of Landaffe ; to Doctor Scory; Elect of Hereford; Doctor Bar 
low, Elect of Cbicheſter; Doctor Coverdale, Elett of Exreſterz 
and Doctor Hodgskins, Suffragan of Bedforl. All 


# " 
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218 Conte Caurt. 
All thefe Perfons met at the Nag's Head Tavern, where it 
had been uſual for the Dean of the Arches, and the Civilians; 
to refreſh themſelves after any Confirmation of a Biſhop; and 
there one Male, who was Bonner's Chaplain, pee ped through 
a Hole in the Door, and ſaw all the other K very im- 
portunate with Landaſſe, who had been diſſwaded by Bonner 
to aſſiſt in this Conſecration, which he obſtinately refuſing, Do- 
Aor Scory bid the reſt kneel, and he laid the Bible on each of 
their Shoulders or Heads, and pronounced theſe words, Take 
thou Authority, &c. and ſo they ſtood up all Biſhops, of which 
I ſuppoſe Doctor Parker muſt be one, tho' my Lord of Sarum 
doth not mention it. ; 
This Story was certainly invented after the Queen's Reign; 
for if it had been true, tis ſo remarkable, that ſome of the 
Writers of that Time would have taken Notice of it, 
But my Lord of Sarum hath diſcovered the Falſity of it, 
from an original Manuſcript of the Conſecration of this very 
Archbiſhop, which was done in the _ at Lambeth, on 
Sunday the 17th of December, in the Firſt Year of that Queen's 
Reign, where Doctor Parker came a little after Five in the 
orning, in a Scarlet-Gown and Hood, attended by the ſaid 
Four Rope and lighted by Four Torches; and there, after 
Prayers, Doctor Scory preached; then the other Biſhops pre- 
ſented the anno to him, and the Mandate for his Con- 
— being read by a Doctor of the Civil Law, and he 
ving taken the Oaths of Supr-macy, and ſome Prayers be- 
ing ſaid, according to the Form of Conſecration then lately 
bliſhed, all the- Four Biſhops laid their Hands on the Arch- 
iſhop's Head, and ſaid, Receive tbe Holy Ghoſt, &c. And this 
was done in the Preſence of ſeveral other Doctors. 
After this Conſecration the Archbiſhop, amongft others, con- 
ſecrated Doctor Jewell, Biſhop of Salisbury, who by reaſon of 
this Story, was never allowed to be a Biſhop by his Adverſary 


ding, | 
fy Conſiſtary Court. 


| A. TER the Empire became Chriſtian, and Princes had 


given Biſhops juriſdiction in particular Caſes, it ſeemed 
elfary that they ſhould have proper Courts where ſuch 
Cauſes ſhould be determined; for it was * that an Ec- 
cleſiaſtical Judge might give them a quicker Diſpatch, and in 
a more regular manner than one of another Profeſſion. 
| Belides, there might be a Politick Reaſon for it, viz. that 
ſuch Diſputes and Differences, which did ariſe amongft the 
Clergy, might be kept amongſt themſelyes, and not divulged 
among Laymen, to the Diſcredit of the whole Order. A 
Some of the Reform'd Churches abroad, and in particular 
thoſe of the Netherlands, pretend that their Eccleſiaſtical Go- 
yernment comes nearer to the Form of the Chriſtian 932 
| — 


Couliſſozy-Cowt. "RR... + 
hich was firſt by. the than the. Government 
— any other nch Ae Conſiſtory is com: 
oſed of certain Miniſters and Elders of a particular Church; 
Ven they have a Claſſic, or àn Aſſembly o N ſer 
veral Conſiſtories, and the Deputies of all the Claſſes of a Pro- 
yince compoſe a Provincia] Synod, mem is held every Year z 
and the Deputies of ſeyetal Provincial Synods make a Na- 
tional Synod, which meet. hut ſeldom, and then only to decide 
gonna of the greateſt Importance concerning the whole 
hurch, - * | | 
But with us here in England, the Eccleſiaſtical Iuriſdiction 
in the Saxon Reigns was not ſeparated from the Ciyil ; for 
the Earl and the Biſbop ſate in ohe Court, that is, in the County- 
Court; and all Cauſes were determined either there, or in the 
Sheriff 's Turn, as well thoſe which concerned God's Right as 
the World's (which was the Phraſe of thoſe Times.) 
is uncertain how long this mix d Juriſdiftion continued 
after the 1 — ſome are of Opinion not very long; be- 
cCauſe King William, in a Charter which be granted to the 
Dean and Chapter of St. Mary in Lincoln, commanded that na 
Biſhop de legibus Epiſcopglibus lius in bundredo placita tenen, 
and that he ſettled onſi —— and ordered ſuch Cauſes 


But this Charter may very well be ſuſgected to be true; for 
Lord Coke himſelf tells us, That no Account can be given 
of it, till 2 R. 2. and that he found it was not enrolled at that 
Time in the Regiſtry of the Biſhop of Zondon,. 
Beſides, tis very certain that this mix'd Juriſdiction conti: 
nued many Years afterwards; for in the Red Book of the Ex- 
ebeguer, amongſt the Laws of H. 1, in the Chapter de genere- 
libus placitis comitatumn, we have an Account, that the Biſhops 
and Earls did: there meet, and heard Eccleſiaſtical Cauſes. 
Tis probable this Juriſdiction came to be divided ſometime 
in the Reign of H. 2. when Azchbiſhop Brakey made a Diftin- 
tion between the Eccleſfiaftical and Civil State, and _ 
told that King, that he had no Power to determine th - 
fairs of the Clergy in his Temporal Courts. 
_ Then, and not before, were theſe Eccleſiaſtical Courts ere- 
which were called Conſiſtories, where the-Biſhop himſelf, 
at f 8 in Perſon to decide all Cauſes proper for his 
I 10, | | 
But afterwards, when Biſhops became Barons by Tenure, and 
by reaſon thereof were obliged to attend the 8 
and when Cauſes were multi plied in the Conſiffories, then it 
was neceſſary to delegate this Power to other Perſons, who de 
jure 22 might hear and dertermine thoſe Cauſes; and this 
2 rſt committed to Chancellors, who ſate in the Conſiſtory- 
urts, and afterwards to Commiſſaries, who ſate in Places more 
Fe om ew Corner 
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But what was done there is in the Right of the Biſhop him- 


elf, becauſe from the Sentences of thoſe Judges there lies no 


"Appeal to him, but to the "Archbiſhop of the Province ia hi 
Court of Arches, which is hs Sonder, * Mis 


| | Convenicle, þ See 1 Preaching, | 


r 


. Convocation. 

HIS is an Aſſembly of all the Clergy of England, either 
in Perſon, or by their Repreſentatives, to conſult of Ec- 
ſtical Affairs, and tis uſually in Time of Parliament. 

It conſiſts of Two Houſes, probably in Reſemblance to our 
Two Houſes of Parliament: In the Upper-Houſe there are 
22 Biſhops, of which the Archbiſhop is Preſident; and theſe 
perſonally fit in the Houfe of Peers: The Inferior Clergy make 
the Lower-Houſe of Convocation, and they are repreſented b 
the Proctors which they elect, and do fit by themſelves; and 
theſe conſiſt of all the Deans and Archdeacons, of One Pro- 
Qor for every Chapter, and Two for the Clergy of every Dio- 
ceſs, in all 165 Divines, viz, 22 Deans, 53 Archdeacons, 24 
Prebendaries, and 44 Proctors of the Dioceſan Clergy ; they 
chooſe their Prolocutor, and Preſent him to the Archbiſhops 
and Biſkops of the Upper-Houſe, intimating to them, that they 
intend to deliver their Reſolutions by him to that Houſe ; this 
is part of his Office: And likewiſe he is to take care that the 
Members attend; and he is alſo to collect their Debates and 
Votes; and that this may be done without Interruption, both 
they and their Servants have the ſame Privileges of Protecti- 
on, as the Lay-Members of Parliament have during the Time 
of their Seſſion. 1 1 

This Lower -· Houſe of Convocation were formerly called to- 
gether by Two diſtinct Writs, of which I ſhall give as clear 
and diſtiact an Account as I can. e Jo 

The firſt was the King's Writ to the Biſhops of every Dio- 
ceſs, ſummoning them 'to — 925 Parliament, 
with this Clauſe in it, viz, Premuniemtes priorem © capitulum 
Ecclefie heſtræ Arc bidiaconum torumg; Clerum Veſtre Dioceſos, fa - 
cientes quod iidem Prior & Archidiaconus in propriis Perſonis ſuis 
dittumg; capitulum per unum idemg; Clerus per duos procuratores 
#doneos plenam & ſufficiemem poteſtate m, ab ipfis capitulo & clers 
babentes: Waa vobilcum interũint, modis omnibus tunt ibidem 
ad trau and. ozdinand. & faciend. nobiſcum & cum ceteris pꝛela⸗ 


tis pꝛoceribus: & aliis incolis regni naſtri qualiter bujuſmodi pe- 
riculi & excagitatis malitiis obviandum: Tefte Rege apud Wenge · 
kam 39 die Kpte mbru, Ce. Er "= 


This 


\ 


This is called the Parliamentary Writ, and the Proceedings 
on it were as follow, vi. Upon the Receipt of it, the Biſhop 
ſent his Mandate to the Dean and Prior of his Cathedral, 
and likewiſe to the Archdeacon reciting this Writ te him, Ge. 
And by this Mandate he commanded the ſaid Dean and Prior to 
appear in Perſon, and to warn the Chapter to ſend one of thetr 
Body, and the Clergy of his Dioceſs to ſend Two Prottors to 

repreſent them in Parliament. R 
After the Receipt of this Mandate, the Dean, Prior and 
Archdeacon, certified the Biſhop what they had done in Obe- 
dience to it; in which Certificate the Biſhop's Mandate was 
Tecited, the Chapter alſo met and deputed their Proxy by an- 
Inftrument under their Common Seal, Cc. which was always 
exhibited on the Firſt Day the Parliament ſate. 7 

Some have been of Opinion, that the Clergy, at hay Time, 
fate in Parliament, by Virtue of this Premonitory Clauſe in the 
Biſhop's Writ, and were a conſtituent Part of it, and ſo con- 
tinued till the Reign of H. 8. in whoſe Reign they fell under a 
Premunire, by ſubmitting to Cardinal Wol/ey's Legatine Pow- 
ef 5 and that tho' the King pardoned the Fault, he would 
not reſtore them to their former Place. 

"Tis certain, that the Convocation, (a) Anno 1 Ed. * 

re- 


hended, that they had a Right to ſit in Parliament; an 
fore they petitioned: the Archbiſhop and Biſhops in the Upper- 
Houſe of Comvgcation, that they would intercede with that 
King, and the Protector, to be reſtored to the ſame. 
- This was attempted again by the Clergy, in the latter end 
of the Queen's Rei n, and a Paper was offered to Her, con- 
taining ſeveral Reaſons to induce Her to grant their Petition, 
which were to this effect; | 8: 75 
- Becauſe the Clergy had formerly been thought very proper 
Perſons te. conſult with the Laity about Civil Affairs, as well 
as altogether about Eccleſiaſtical Matters, which were ſeldom 
debated in Parliament. A e 622" 
That there would be no danger they ſhould attempt any thin 
there concerning Religion, or againſt Her Prerogative, becauſe 
they were reftrained by an Act in Her Father's Reign, to make 
| an] cnt in Matters of that Nature without Her Licenſe. 
That it did not appear why they were excluded the Houſe, 
but that it was probable it. might be becauſe they were all 
guilty of a Premwnire, &kæ c. ED 
That thay are ftill ſummoned by ſeveral Writs. to the Bi- 
her to aſſiſt the King in Parliament. 
hat both the Univerſities, and the Clergy, were ina worſe 
Condition than the Laity, who had their Repreſentatives there; 
that it was not conſiſtent with the Wiſdom of the Law, that 
any Subject ſhould be bound by an AR of Parliament to which 
— — — — — — 
() B. H. R. 2 Pf. 47. | ro 6h if 10 


222 Conbocatſoit. | 
he was not virtually conſenting z and that ſuch Acts were then 
made without the Privity-or Conſent of the Clergy, who; be- 
ang excluded the Houſe, cduld not anſwer ary Motions made 
there to their Prejudice ebe ee 
That feſtoring them ts the Parliament would advance the 
Reputation of the Clergy; by whoſe Dignity the Civil State 
was ſuppofted; and that it would be for the Honour of the 
neen and Her Memory, to leave ſome of the Clergy in that 
Houſe to ſtand up for that Government, which She had eſta- 

5 _ in oppoſition to any Innovations of Popery- or Puri- 

niſm. RIOTS —— „ iin FE 

And laſtly; That it would recover the ancient Authority of 
that Houſe, to have Men of Retigidn and Learning reftored 
to them, inſtead of Minors arid Ovt-laws, who were injuri- 
ouſly crept into that honourable*Aﬀembly; that the Rafhne(s 
and Inadverteney of ſuch Men might be coutiterpoifed by ſo- 
ber and diſcreet Perſons, rr that # Cypher 
or rant fe Bot! ES ed bees 
But᷑ theſe Reafons did not prevail with that Queen; there- 
fore it was endeavoured again in the next Reign, but ftilf 
without Succeſs; and becanſe it hath been lately attempted, 
and ſtill by Virtue of this Premonitory Chauſeg I ſhall endea- 
vour to give a true Account of it. M1 2193 , | 
But firft I ſhall-mention; that every Biſhop is ſummoned to 
Parliament; in reſpe& of their Baroes, which they held of 
the Queen, for which and for their Temporal'Lands, they 
were always taxed by themſelves; and never by the Laity tilt 
lately, vie. "Ann 16 Cut. 24. 
No the firft Writ of Summotis of a Biſhop to Parliament 
extant on Record is Anno 49 3: in theſe words; 

_ " Henriewd dei | mag Rex Anglie Dominus Hibernia © Dux Aqui- 
tanie venerabiſi in Chriſto patri R. eadem gratis Epe Dunelm Sa- 
luteom Cum pot gravia turbationum diſcrimina ludum babita in 
regno chariſſimus filins Edrus pri magenitus noſter pro pare in reg no 
aft ro wranta & firmanda obſes traditu nel & jam fe- 
duta ( benedifFus Den) turbatione predifta, Super deliberations 
ejuſdem ſalubriter providenda & pleng ſecuritate & tranquilitate 
pecis ad bonorem dei © wtilitatem torins regni noſtri firmanda & 
tier tomplenda © Super quibuſdanr aliis _— noſiri negoriie 
gue fine — veſſro © aliorum prirlatorum 5 magnatujm noſtro- 

rum nolumu expediri cum ii _ trattatum habere nos oporet 
vobi - mandamm rag ames in fide & diletione quibus nobis tene- 

SE omni occaſione poſtpofit#'& negotiu ali 'pretermiſſis i- 

i at nos London in otaby ' Santi Hilarii prox futur nobiſcum 

& cum prædictis prælati- & magnatibm nofiris quot ibidem vocart 

fecimu ſuper præmiſſis tralkatur : & concilium inpenſur: & boc 

ary nos & — —— CR necnon commune m regni no* 
f trangquilitatem diligits nullatenis omittatu: Nie meipſo 14 
Decem. Arno regni noftri 49. * * ; We 
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 .. Convocation; 2 
About 29 Years afterwards this. Clauſe was firſt inſerted in 
the (b) Biſhop's Writ, vd. Anno 23 Ed. 1. it was then a Time 
of Invaſion; for the French King had ſurprired Gaſcom by 
Fraud, and had provided a Navy to invade this Kingdom: 
This is recited in the Writ it and our Hiſtoriang tell us, 
that they landed at Dover on the 8th Day of September, and 
burnt a great part of that Town, and killed an old Monk. 
The Clergy were then afſembled by this Premonitory Clauſe, 
not to — about any Eccleſiaſtical Affairs; but as the Clauſe 
it ſelf im ports, Ad obviandum bu juſ modi periculis & excogitatis 
malitiis: And this could not be done, but by repelling the 
Enemy by Force, and therefore they were ſummoned to aſſiſt 
the Crown, by granting a Supply out of their own Eſtates, to 
carry on the War againſt France. ** | | 
They were not called to repreſent the Church, or to ſettle 
its Diſcipline, but upon à political Reaſon to aſſiſt the Go- 
vernment with Supplies; and therefore the very original of 
this Clauſe was accounted an Arbitrary Effort of that King, 
from which the . him to be relieved, and at- 
terwards made their Remonſtrances againſt it; for they look d 
upon it as a Burthen to attend the Parliament by the Fra- 
munientes for no other purpoſe but to tax themſelyes. © 
This being the firſt occaſion of the Præmunientes, it was con- 
tinued in that King's Reign, tho' not conſtantly; but when- 
ever the Clergy met by Virtue of this Clauſe, they were a 
pure Parliamentary Aſſembly, they were a State-Convention, 
and not a Church-Synod ; and the intent of their Meeting was 
to conſult about their Civil Rights, to have their Grievances 
redrefled, and to conſider what 22 they ſhould contri- 
bute out of their Eſtates towards the Support of the Govern- 
ment, and therefore it was neceſſary that they ſhould be aſ- 
__ 9 — the Parliament and end — oF \ a 4 
ut the Clergy in the next Reign ap that | 
no manner of Obligation to obey this — tho' from 
a King, and ſome of them refuſed to attend the Parliament 
upon ſuch Summons; therefore Archbiſhop i ĩncbhelſea, having 
an aſcending Power over Ed. 2. who was a weak Prince, at- 
tempted to diſcharge them it; and ſo far prevailed, 
that at the ſame Time the King ſent this Parliamentary Writ 
to the Biſhops, he ſent another to the Archbiſhop to ſummon 
all his Provincial Biſhops to the Comvocarion z the Form of 
which Writ is printed by (e) Mr, Heylin, and by the Biſhop | 
ce F. Rents. is viſio per & fad let 
ina, Ac. rendiſſimo in Chri 1 con liario 
noſtro Tho. Camuarien' Archiepiſcopo — lie pi he- 
tropolitan, Ic, Salute m. Qui buſdam erduis © urgentibus neg 0viis 
nos defenſionem © ſecuritatem Eceleſæ Anglicans ac pacem tran- ' 
2 — De — — — 
(% 23 Ed. Membran. 3. Dorſo. 0312 ABT 
(e) Fol. B. H. R. Coll: Rec, lib, 2, 6- guilitatem 
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litatebn & bonum publicum & defenſione m reg u noſtri- & ſub< = 
rover noſtrorum 35 ——9 vobys in fide & — « 
quibus nobis tenemini roganls mandamus quate nut 22 debito 
emuitu attentis © ponderatjt univerſos & ſingulos Epi ſcopos ve ſtræ 
Provincig, at Decduns Ecclefliarum Cathedralium, nec non Archidi- 
4conos capitula & rollegia totumgue Clerum cujuflibet dioceſeos e juſ- 
dem Prouinciæ ad compareulum coram vobit in Eccleſia Cathedralt 
Santi Pauli; London, vel ulibi prout meli expedire videritis cum 
omni celetitate accomoda modo debito convocari fatiatis ad trattan- 
dum conſentiendum & concludendum ſuper pramiſſis, C aliis que 
fibi clarim propone mur tunc © ibidem ex parte noſtra, & hoc ficut 
nos, & ftatum reg ni noftri, & bonorem, & utilitatem Eccleſiæ præ- 
ditte diligitis nullatenus ominatis : Teſte meipſo, Oc. apud Weſtin* 


13 die Septembris, Anno Regni .noftri ſepti mo. 3% u e 
This {called the Provencial Writ 3 and when it firſt iſſued 
forth with the Parliamentary Writg it was only a fecond Sum- 
mons of thoſe who were fummoned before by the Premonitory 
Claufe in the Biſhop's Writ z It was to ſecure the Obedience 
to the Lay-Summons, and to make the Aſſembly more Cano- 
nical, as meeting by Virtue of a Summons from their Arch-' 


Ons: 64. 501 * a 
T 4 Abbots and Priors before the Reformation were ſum- 
moned to Parliament by a particular Writ directed to them, 
which they fometimes refuſed to obey, becauſe it came from 
x Layman, tho' a King, and they held nothing of him per Ba- 
romam | 25 5 5 | : 
Therefore this Writ to the Archbiſhop from the King to 
ſummon a Convocation, at the ſame Time he ſummoned the 
Biſhops to attend in Parliament, might be a.means to bring 
in thoſe Regulars to appear at that Time, who would willing- 
ly obey the Commands of the Archbiſhop; tho' they refuſed 
to comply with the King's Writ; Pp 
This Writ is ordered by the Lord Chancellor, prepared by 
the Clerk of the Crown, and tranſmitted by him to the Arch- 
biſhop, who uſually has an Agent to attend the Clerk of the 
Crown, and receive it from him; and give a Difcharge for it: 
T hereupor the Archbiſhop makes his Mandate to the Biſhop 
of London, as Dean of his Province, the Form of which is as 
—.. 5 1:10 Ml; 5.3 $f 
¶ Thomas providentia diving Cantuar Archiepiſcopus totius Anglia 
rimas & metropalitanus venerabili confratri noſtro Henry eadem 
providentia;diving. London Epiſcopo Salurem © fraternam in domino 
charitatem, Breve illuſtriſſumi principis in Chriſta © Dominæ naſtræ 
Anng dei gratis mag na Britannie; Cc. fidei defenſoris, c. nobis 
inſcriptum & directum — cum ea qua detuit reverentia obedi- 
entia & ſabjectione bumiliter recepimus in bec verbæ; Arma dei 
gratia, c. (as in the Writ) u circa frateriũ tali veſtre comii- 
timus & mandamus quatenus omnes & fingulas — 14 Eccleſia 
anſtræ Chriſti Cantuar conſtitutos peremptoric citetis & per * 25 
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tant Ecclefiarum Cathedralium & 'Collegiatarum N fingulz capi- 
tua —— — Archiadiaconoſque © alias Ecclefarum N 
exe mptot & non . Cierumgue cujuſlibet Dieces provinciæ 
noſtre Camuar antedifte peremptorie citari & præmoneri volumus 
uod iidem Epiſcopi Decani & Archidiaconi N catert Eccleſiarym 
thedralium prelati exempyti © non exempti 18 quod< 
libet Capitulum Ecclefiarum Catbedralium & Collegiatarum per 
Cleruſgue cujuſlibet Diæces provincia noſtræ ſupradiſtæ per 
2 ſufficientes Procuratores co ant coram nobis aut noftrd 
in bac parte parte locum tenente frve Commiſſarlo (ſi: nos impedirs 
comigerit) in dome Capitulari Ecclefie Catbedralis dipi Pauli Lons 
| don, die Lune, Ic. tertio die Decembris jam prox* fitur poſt da- 
tum præſentium cum continuatione © prorogatione dierum extunc 
proximum ſequentium © locorum (ſi oportear” ) fiend* ad traſtand 
ſuper arduis & urgentibus negotiis ſtatum & utilitatem, bonum pub- 
licum, & defenſione m regni Anglia © Subditorum ejuſdem concer- 
nen zpſis tunc & ibidem feind exponendis ſuaque ſard conſi lia 
Auxilia ſuper eiſdem impenſur de aliis que ibidem ex delibera- 
tione communi ad bonore m Dei © Ecclefis utilitatem ſalubriter 
ordinari © ſtatui contigerit conſenſur ulteriuſque ſober & 9 
quod juſtam fuerit & bujuſmodi negotii natura & quglizas de ſe 
exigunt & requirunt, vos autem venerabilis confrater diftum man- 
datum quatenus vos & capitulum Eccleſia veſtre Cathedralis ac Ci- 
vitatem I Diaces London concernit exequi per omnia faciatis & 
eidem pareatis in omnibus cum effetu, præterea tenore praſentium 
vos citamus quatenus eiſdem die & loco coram nobis aut naſtro in 
bac parte locum tenente five Commiſſario uno vel pluribus una cum 
ali venerabilibus confratribus noſtris dig provincia noſtre Cantuar 
Coepis compareatis ſuper bujuſmodi negotiis ut premititur trataturi 
nec non factur & receptur quod juſtum fuerit & quod ad veſtram. 
paternitatem attinet prout ſuperius continetur volumus 1 r& 
mandamus quatenus intimetis denuntictis ſeu intimari & denun« 
tiari faciatu die provincie Cantuar Coepu Decanis Archidiacg4 
nis N cateris prælatis Ecclefiarum ſupraſcript quod eos a perſonali 
2 in hujuſmodi negotio Convocationss & Cong 2 
ictu die & loco ut præmittitur divina favente cle mentia celebrand 
excuſatos non babere intendimu iſta vice niſi ex cauſa. neceſſari# 
tunc & ibid* allegand' & proponend & per nos approband* ſed contus 
maces 75 qui abſentes fuerint canonice pure, & præierea vobit 


ut ſupra ¶Mungi mu N mandamus quod omnibus & ing alis Coepit 
ſuffrag provinciæ naſtræ Camuar injungati & injungi faciatis 


ut finguli eorum ſingulatim de facto ſuo quatenus pertinet ad eoſs 


dem nos ſeu locum tenentem ſi ve Commiſſarim unum vel plures dilli⸗ 
die & bori & loco per literas eorum patentes nomina & cognomind 
omnium & ſingulorum per eos reſpettive citatorum continentes dis 
ſtincte certificent” & aperte, de die vero receptions praſentium & 
quid in-premiſſis feceritis nos aut noſtrum in hac parte locum tes 
nentem five Commiſſarium bujuſmodi dict die bord & loco debirg 
tertificari curetis per litords borum ſeriem ana eum mini bat ons 
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nium U ſingulorum Epiſcoporum provincia noſtra Cantuar decand- 
rum 9 — 2 — Pralatorum veſtr Diaces in 
ſeperata ſchedula literis certificatorits annectend' comploctentes in 
cujus rei teſtimonium- ſigillum noſtyune 8 ati bus 

ui fecimus, dat in palasio nofiro de Lambetb uviceſi mo othave 

= — — 2 — ads & un- 
diecimo noſtreque Tranflationis Anno deci mo ſepti mo. | 
| | * Tho. Cantuar, 


Both theſe Writs iſſuing from the Crown at the ſame Fime 
were a double Tie upon the Clergy to aſſemble together, that 
if they ſhould refuſe to obey the King's Writ, then they might 
be obliged to meet by Virtue of the Archbiſhop's Mandate; 
and the Popiſh Clergy uſually gave Obedience to that Man- 
date, becauſe they declined all Dependence on the Crown. 

But when they became entirely ſubject to the Civil Power, 
as they did at the beginning of the Reformation, then the Pro- 
vincial Writ alone was thought a ſufficient Obligation; and 
_ that Time the Execution of the Pramunientes became 
u el 8. F . 7 a 

Tis true, it hath been ſince continued in the Writ to the 
Biſhops, and it is as followeth, vir. | ES 

Præmunientes Decanum & capitulum Eccleſia veſtre Cantuar 
ac Archidiaconos totumque Clerum veſtræ Dioceſeos quod iidem De- 
canus & Archidiacons in propriis perſonis ſuis & _ Capitulum 
per unum idemgue Clerus per duos Procuratores idoneos plenam G 
ſufficiemem poteſtatem ab iftis capitulo Clero diuiſim babentes 
pred” die & loco perſonaliter interſint ad conſentiend® iis que tunc 
ibidem de communi. confilio dici regui noftri divina favente cle- 
mentia contigerit ordinari, Vc, | 

But tho* this Clauſe is continued in the Writ, the Clergy 
have not ſate in Parliament for ſome Ages, neither hath it 
been executed by any Biſhop, according to. the Tenor of it. 

. The Archbiſhop's Mandate was at firſt very ſtrictly, and is 

frill executed upon the Inferior Clergy, who always chooſe 
their Proxies in Obedience to it; and this might be the rea- 
ſon why the Premonitory Clauſe in the Biſhop's Writ was not 
duly obſerved; for whilſt exa& and regular Returns are made 
by Virtue of that Mandate, there can be no occaſiog f making 
any Return upon the — — — 4 in the Biſhogs Writ: 

may 


And tis probable that this Clauſe continued to Ihew the 
Right of the Crown to ſummon the Clergy without the aſſiſt- 
ance of the Archbiſhop; for tho* Corvocations ha ve been cal- 
ted here to conſult of Eccleſiaſtical Affairs by Virtue of the 
* Legatine Power, without the King's Writ, yet this 
as an Ulſurpation upon the Croun; and when-ever we had 
a Ptince on the Throne who would exert his Right, the Peo- 
were obedient to him. Our Hiſtories mention that for 
ral Years after the Conqutft the Clergy were — 


” 
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dead by the King's immediate Power to attend the great Coutic | 
cils Nationally, that is, at the fame. Time the Laiety were 
aſſembled ; and tho' they might make ſome Oppoſition to ſuck - 
a Summons, when the Regal Authority was eclipſed by the 
Papal, and would not attend the Parliament Nationally, 1— 
in Provincial Synods held under their Archbiſhop, yet, e. 
thoſe Synods met with the Parliament to coriſult about theif 
Civil — — ; afterwards, by degrees, they acted ds Eccletia- 
Rical emblies, and purely About the Affairs of the Church, 
But both the Parliamentary and Provincial Writs paſſed 
through the Hands of the Biſhops, who were to look after the 
Execution of both; and in this reſpect they have been called 
Eccleſiaſtical Sheriffs 5, by the one, the Biſbop and his Clergy 
were called to the Patliament; and by the other they were 
ſummoned to a Convocation ; which in effect was a Sunim 
to Parliamefit, becauſe both met af the ſame Time. 
Upon the whole Matter, the Inferior Clergy were in thofg 
days conſidered under. a double Capacity; ohe. as Members o 
the State, and as ſuch they ſate in the State-Aſſemblies by Vir- 
tue of the Premonitory Clauſe in the Biſhop's Writ; and there 
they conſulted of Temporal. Affairs, and of the Intereſts and 
Advantages both of the King arid People : But when the Par- 
kament was divided into Two Houſes, then the Biſhops and 
the Clergy aſſembled in a Body themſelves, and ſate in Con- 
yocation to conſult of Eccleſiaſtical Affairs, but the Biſhops 
Had a Right likewiſe to fit in the O pper-Houſe of Parliament, 
not only as Spiritual Prelates, but as they were Barons. 
The other Capacity, under which the Inferior Clergy were 
then conſidered, was, as they were Ectletiaftical Orficers, con- 
vened in Synods to conſult of Church-Mdttersz and in this 
Capacity they were aſſembled by the Provincial Writ to the 
Archbiſhop, ànd the not rightly diſtinguiſhing between thoſe 
Two Writs hath lately occalioned ſuch Difputes concernin 
re Right of being ſummoned to fit with the Parliament g 
r it ſeems plain, that when they met by Virtue of. the Pra- 
#ronitory Clauſe in the Biſhop's Writ, it was neceſſary the 
fhould meet at the ſame Time with the Parliament, becauſe 
they were in that Aſſembly to aſſiſt the Civil Government by 
Taxes ont of their own Eftates n 
But if, by the Provinciel Writ alone, they had that Parlia- 
mentary Power of giving their own Money, this is a very go 
feafon why our Biſhops ſpar'd the Return of the Pramanientes, 
when the Return to the Archbiſhop's Mandate was as effectua 
as both: And tis very apparent that they have exerciſed that 
Power ever fince the Reformation to the 15thYear of Car. 2. for 
qu ringall that Time the Fngliſh Clergy have taxed themſelves 
n their Comvocations ; but in the following; Seſſion, in the next 
egr they receded from that Cuſtomary-Right, and were for, 
t reaſon dilckdrged from — of the Four Stiblidies gives. 
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by themſelves, and then in Arrear, and this made the Pra- 
mmunientes more inſignificant: And it was for this Reaſon, that 
from the Time before-mentioned the Rectors and Vicars, who, 
were to be taxed for their Spiritual Livings, were allowed to 
vote in the Elettions of the Knights of their Shires to Parlia- 
ment ( which before they did not ) that they might frill be 
virtually taxed by themſelves, 

But when ever the Clergy met together by the Provincial 
Writ, directed to the Archbiſhop, in order to make Conſtitu- 
tions and Canons, and to conſult of Spiritual Aﬀairs, they 
might be ſummoned before the Parliament met, and continued 
after it was prorogued; they were not confined to that very 
Time when the Parliament-ſate, for if a Convocation muſt ne- 
ceſſarily be Attendant on that Honourable Houſe, then let the 
occaſion be neyer ſo extraordinary, it could not be aſſembled 
but whilſt the Parliament is fitting. 

But when they were under a Præmunire they ſubmitted them- 
ſelves to the King, and their Power is now limitted by Act of 
Parliament, 25 H. 8. cap. 19. viz. That being aſſembled in Con- 
vocation, they are not to confer together to make any Canons 
without the King's Licenſe; and if upon ſuch Licenſe and 
Conference they agree on any new Canons, they cagnot exe- 
cute the ſame without the like Licenſe z nay, if the King gives 
— Conſent, they cannot be executed, but under theſe Limita- 

ions: 8 
1 1. Such Canons muſt not be againſt the Queen's Preroga- 
e... ö | 
2, Nor againſt any Statute, or againſt the Common Law. 
3. Nor againſt the Cuftoms of the Realm. | 


Courts Ectleſiaſtical. © 


N the Time of our Saxon Anceſtors, one of the principal In- 

habitants of the Hundred, who was called the Alderman, 
together with the Rree-holders thereof, were Judges of the 
Hundred-Court, which was then called Centuriata, becauſe it 
had juriſdiction over 100 Towns or Villages. | 

In this Court, as likewiſe in the Sheriff's Tourn, not onl 
the Temporal but Eccleſiaſtical Cauſes were determined; and 
for this purpoſe, as. has been obſerved before, (under the Ti- 
tle Confiſtory-Court) the Biſhop or his Archdeacon ſate there in 
Perſon till the Reign of H. 2. and then this mix'd juriſdiction 
came to be divided. | 
And fince this Diviſion, ir hath been a Queſtion, Whether 
theſe Eccleſiaſtical Courts ſhould iſſue out Proceſs in their own 
Names, as they uſually do, or whether they ought to do it in 
the Queen's Name? And it hath been objetted, that they ought 
to do it in the Queen's Name; becauſe, by the Statute of 1 Ed. 6. 
cap. 2. tis enacted that all Eccletiaſtical Proceſs ſhall be 1 the 

| ing's 
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ing's Name, and the Teſte in the Name of the Eccleſiaſtical 
udge : And the Occaſion of making that Act was that Jealouſy. 
which remained, that Biſhops ated by the Authority of the 
Pope and not of the King. 2A * 
Tis true, this Act was repealed by 1 Marie, cap. 2. but that 
Repeal was taken away by the Statute 1 Jac. cap. 25. ſo that 
the Statute 1 Ed. 6. ſtands revived, and by conſequence the 
Proceſs ought to be in the Queen's Name. 5 ? 
This Matter was revived with great Clamour, Anno 13. Car. 


1 at which Time there were ſeveral libellous Books and Pam- 


phlets publiſhed, wherein the People were told, that it was 


u 
| — . with that King's Supremacy for the Biſhops to keep 


Courts in their own Names; whereypon,. by an Order from 
the Court of Star- Chamber, it was referred to all the Judges of _ 
England for their Opinions, who, on the Firft Day of July, 
Anno 1637. certified under their Hands, that it was not necel= - 
ſary that Eccleſiaſtical Proceſs ſhould be in the King's Name, 
and that the Statute 1 Ed. 6. which enacted the contrary, was 
not then in Force: And my * Lord Coke, who publiſhed his Se- 
cond Inſtitutes about Five Years after this Reſolution? tells us 
the reaſon of it, viz. That it is true, when an Att of Repeal 
is repealed, the firſt Act, which was repealed is revived, for 
Remoto impedimemto reviviſcit Statutum; yet the Statute 1 Fac. 
is not the only Act by which the Statute 1 Edw. 6. is re- 
pea led, but 'tis likewiſe repealed by /mplication, tho? not ex- 
preſly by the Statute 1 Eliz. 1. for that Act revives: the Sta- 
tute 25 H. 8, in expreſs Terms, which was repealed by 1 Ed, 
6. for as by repealing a Repeal, the firſt Act is revived; ſo 
by reviving an Act repealed, the Act of Repeal is made of no 

Orce. ; 

By which Statute 25 H. 8. it was enafted, That Biſhops nig bi 
do and execute in every thing as they formerly bad done, according 


10 the Cuſtoms and Laws of the Realm: Now, before that Sta- 


tute, they did ſend out Proceſs in their own Names, by Virtue 
of that Authority which they had by the Laws of the Realm; 
for the Ancient Epiſcopal Juriſdittion here, was not derived 
from the Pope, but the Biſhops acted in their own Names as 


Ordinaries, and never under the Pope; but when they were 


delegated by Commiſſion from him in ſome ſpecial and extra- 
ordinary Caſes. | 
And this was never counted any Derogation to the Preroga- 


tive of thoſe Princes, who were the moſt [ealous of the Supre- 


macy, ſuch as H. 8. Queen Eliz, &c. eſpecially ſincg that Sta- 
tute, which annexes the Eccleſiaſtical Juriſdidtion to the Crown, 
doth likewiſe oblige every Biſhop to take the Oath of Supre= 
macy. oy | | 


n 
* 
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And ꝛtis to be obſerved, that the Controverſy in thoſe Dayg 
was not between the King and the Biſhops, but between him 
and the Pope; for when the Biſhops owned the Supremacy to 
be in the King, and refuſed Obedience to the Authority of 


the Pope, there was little regard in whoſe Name the Eccleſia- 


ſtical Proceſs ifſued. 

I ſhall conclude this Title with a few Obſervations of what 
is uſually done in theſe Courts, viz. = b 
Theſe Courts appoint Curators or Guardians for Infants, to 
take care of their Eſtates, * therefore they may take Secu- 
rity by Bond of ſuch Guardian for the Performance of his Truſt, 
but then the Infant muſt haye a perſonal Eſtate only, and ns 


133 and the * Bond muſt be taken in the Name of the Bi- 


p alone: This was the Opinion of my Lord Hales, tho the 
Practice is otherwiſe z but tis a Queſtion, Whether ſuch a 
22 can maintain a Suit in the Eccleſiaſtical Court for 

Cuſtody of the Perſon of ſuch Infant? fs 

| Theſe Courts may likewiſe hold Plea for a Thing prohibited 
by a P under a Penalty, fo they do not proceed for the 
Penalty ; and therefore they may proceed againſt a Scbool- ma- 
ner for keeping a'Schodl withour a Licenſe from the Ordina- 


ry; for tho* the * Statute 13 Car. 2. gives the Penalty of 5 J. 


againſt any School-mafter who ſhall teach without Licenſe, 
yet this is likewiſe an Offence againſt the Canons. 

And laftly, *Tis the conſtant” Practice of thoſe Courts to 
receive Pleas in Civil Cauſes upon + 0ath, tho* it hath been 
objetted, that they ought not to require an Oath, Niſ tantum 
in rebus Nſtamentariis © Matrimonaalibus ; and therefore, wiere 
a Suit was in the Spiritual Court againſt the Defendant for 
ſtanding in the Church with his Hat on, he was compelled to 
put in his Anſwer on Oath, 3 | + I 
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HE learned Biſhop Prideaux, whom I ſhall follow in treat · 
ing on this Subject, hath defined a Council thus: ' ** 

{Tis a Publick Ecclefiaftical Meeting, eſpecially of Biſhops 
and other Doctors, lawfully aſſembled and deputed by ſeveral 
Churches. Ps n >" 6 | 
Their Buſineſs, when afſembled, is not to determing any Po- 
litical Affairs or Private Differences; but they are td examine 
Eccleſiaſtical Cauſes, in which the Scriptures are to be their 
Rule, by which they are to ſettle Matters of Faith; and they 
are to ſettle Matters of Practice by Preſidents; and thoſe things 
which concern Diſcipline by Decrees and Conſtitutions. * 


| * 2 Lev. 163. + 2 Lev. . 3 Lev. 72. || 2 Lev. 222. 
* Cap. 19. + 2 Lev. 247. 1 Vent. 329. | | 
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F Comnctls. 23. 
Councils are divided into Fudaical, Apoſtolical, Oecumenical 
and Narioxal : Of all which I ſhall give a very ſhort Account, 


and of the-moſt material Affairs which were tranſatted in them. 
The Sanedrim Gedolab cannot be comprehended under the Ti- 


tle of a Fudarical Council; tho' this was the great Council of 


the Jews, and conſiſted of 72 Elders, who always fate at Jeru- 

ſalem, till Gabinus the Proconſul of Syria divided it into Five 

Parts, and then it ſate in Five diſtinct Places . 
Neither can the Snedrim Keramnab be accounted among thoſe 


| Councils, which was a leſſer Aſſembly, conſiſting of 23 Perſons, 


and the Reaſon in both Caſes is, becauſe Civil Matters were 
determined in theſe Councits, for the Affairs of Peace and 
War, the Choice of Magiftrates for inferior Cities, and ſuch 
like temporal Things were the ufual Bufineſs of the great Coun- 
cil: And when there was a full and compleat Number in the 
leſſer Council, then they had Power to hear and determine all 
Capital Offences; and to this our Saviour alludes, when he ad- 
viſed his Diſciples to beware of Men, for they would deliver tbem 
to Councils, ani ſcourge them in their Synagogues; where by 
e word Councils he meant the Civil, and by Synagogues the 
Eccleſiaſtical Judicature. | 
But thoſe Aﬀemblies, which may properly be called Judaica! 
Councils, were ſuch as the Tribes and Elders which were aſ- 
ſembled by (a) Joſbua at Shechem, to root out ſtrange Gods, and 
to prohibit all manner of Converſation with the Gemiles. ö 
uch was the Aſſembly of the Prophets on Mount Carmel, un- 
der (b) Abab and Eli jab, where the Prophets of Baal were fir ſt 
con vitted of falſe Worſhip, and afterwards put to Death; and 
the true Worſhip of God was miraculouſly confirmed by Fire 
from Heaven, at the Prayer of Elijab, which conſumed the Sa- 
crifice he had prepared on the Altar. 8 | 
Such was alſo. the Aſſembly of the (c) Prieſts and Levites of 


Feruſalem, under David, who was at that Time aſſiſted by Gad 


and Nathan to determine the Number of Levites, and to de- 
bate about the Offices of the Priefts, and to take Meaſures for 
their Diſtribution into ſeveral Ranks and Degrees. 
Such was alſo another Aﬀembly of (4) Prieſts and Levites 
in the Zaſt-Street of Jeruſalem, under the the good King Heye+ 
kiab, for cleanſing the Temple from Idolatrous Worſhip, and 
to offer Praiſes unto the Lord, as David had done before him. 
Such was another Aſſembly of the like (e) Perſons at Feruſa> 
lem, under Jas ab and Hilkiab the High-Prieſt, where the Tem- 


ple was again purged from Idolatry. 


And laftly, Such was that Aſſembly met in the ſame City, 
under Zorobabel and Tra, who returned from the Captivity of 
Babylon, and ſet the Canonical Books of the Old Teftament 

(a) Joſhua 24. b) 1 Kings 18. (c) 1 Chron, 13. 
(4) 2 Chron, 19. (e) 2 Chron. 34. 
| Qs in 
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in the ſame Order we have them; and ſome other Acts were 
begun and proſecuted in this Council, as particularly the Max 

dretb and Hebrew Points, for preſerving the Hebrew Language, 
in which thoſe Books were written, that the ſame might be tru- 


ly tranſmitted to Poſterity. ; | 
Apoſtolical 8 The Apoftolical Councils — be 
reduced under ſuch which were aſſembled againſt the Apoſtles, 
and by them. | | 0 | 

T hofe which were afſembled againſt them was by () Aznas 
the High-Prieft, Caiphas, Fobn, and Alexander, and as many 
more as were of Kin to the ——— and this was to ſu p- 
preſs the Goſpel in its very Infancy; for they made a Decree 
that none ſhonld ſpeak or teach in the Name of Jeſus. 

The ſame Perſons were re- aſſembled with the Saddutees, who 
committed the (g) Apoſtles to Priſon, from which they were 
miraculouſly delivered by the Angel of the Lord ; then there 
was a deſign to put them to Death, which was diverted 
by the Speech of Gamaliel, who told the People, that if what 
the Apoftles did was of their own Heads it would come to 
nothing, but if from God it would ftand. - 

In —— of the (b) Libertines (who were the Sons of 
ſuch Jews who were free Denizens of Rome) Stephen was accuſed 
by falſe Witneſſes, and afterwards put to Death. 

In another Council of Phariſees and Sadducees, aſſembled un- 
der Ananias the High-Prieſt, St. Paul was ſmitten on the Face, 
and had been tore to pieces by the Rabble, if Claudius Lyſias, 
the chief Captain, had not Reſcued and brought him to the 
Caſtle; and he was not very ſafe there, for the Captain con- 
ducted him from thence to Ceſarea, and delivered him to Fæ- 
lix, who kept him Priſoner in Herad's Judgment Hall. 

But the Councils which were aſſembled by the (i) Apoſtles 
were, firſt, that of 120 Perſons under Peter, taſubſtitute an 
Apoftle in the room of Judas, who had betray'd our Saviour, 
and the Lot fell upon Matthias. | 

There was another, conſiſting of a multitude of Diſciples 
aſſembled by the ( Apoſtles to chooſe the Seven Deacons, 

In another the (1) * and Elders were aſſembled at Je- 
ruſalem to determine that Queſtion which was ſo warmly diſ- 
Puted between Paul and Barnabas, Whether the Gentiles con- 
verted to Chriſt, and living amongf the Jews, ſhould be cir- 
cumſciſed and obſerye the Ceremonial Law? And it was de- 
_ termined in the Negative, becauſe Juſtification might be ob- 
tained by the Grace of God alone in Chriſt, | 

This Determination is by ſome Modern Divines called a 
Canon, made purſuant to the Deciſion of the Controverſy be ; 
tween thoſe Two Apoſtles, and *tis produced as an Inftance 


(HA. (8) Atts5, (i Als, (i) Ads 1. 
(k) Adts6. (1) Acts 15, . * 
| 0 
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to ſhew that the Holy Ghoſt directed this Method for the 
Church to proceed in future Ages, in order to make Eccle- 
ſiaſtical Laws, viz. That Spiritual Perſons meeting together, 
and conſulting about Matters which occaſioned thoſe Meeting 
ſhould have full Power to make ſuch Canons, which in thei 
Opinions ſhould moſt conduce to the Glory of God, and the 
Good of thoſe Souls committed to their Charge. 

Such was the Meeting of the Brethren aſſembled at Feruſa- 
lem,. under () Paul, where the Converted Gentiles were al- 
lowed to obſerve ſome Parts of the Ceremonial Law for a 
Time, that by ſuch an Example and Condeſcenſion the weaker 
might be gained. - , 

And laſtly, Such was the Aſſembly of the Apoſtles met toge- 
ther to compoſe the Creed, tho ſome doubt whether they ever 
met for that Purpoſe; and alſo that Meeting wherein 84 Ca- 
nons were made, which paſs under the Name of the Apoſtoli- 
cal Canons. | | | 1 

After the Empire became Chriſtian, 7 | 
ſome of the good Emperors thought it WQODecumentcal or 
requiſite to call all the Biſhops within General C ouncits. 
their Dominions to one Univerſal Aſ- | 
ſembly, to conſult of Proper Methods to preſerve Unity 
amongſt Believers, and to defend the Eſtabliſned Faith; and 
theſe were called General Councils, of which there were Se- 
ven very famous in the Greek or Eaſtern Church, and as many 
in the Weſtern Church, 


Thoſe of the Eaftern Church were 


Nicene 
Conſtantinopolitan 
| Epheſine 
The firſt Of Calcedon WE 3 Council, 
Of Conſtantinople the 3d. 
Of Conſtantinople the 3d. 
Nicene the Second. 


The firſt Nicene Council conſiſted (a) of 318 Biſhops ; cf 
Which old Biſhop Hofius was Preſident, and Potoman and Papb- 
nutius were his Aſſiſtants in this Council; the Hereſy of Arias 
was condemned, who denied the Son to be coeternal and coeſ- 
ſential with the Father; and that Difference which was be- 
tween the Eaſtern and Weſtern Churches about the keeping the 
Feaſt of Eaſter, together with thoſe Schiſmatical Diſputes of the 
| Meletians, and of the Novatian Hereticks were condemned 
and in this Council the good Emperor burnt all the Accuſa- 

tions Which the Biſhops had wrote againſt each other as unwor- 
thy to be ſeen. | 


() Acts 21. (i) A. D. 235. 
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1 Lhe firſt Council aſſembled at Cn ami 
Conſtantinople 2 under Graet:an and Theodofias, con- 
the firſt, A. D. 313. of 150 Biſhops, in which vil Bi 

1 ; of Feruſalem was Preſident 3 theſe condem · 
ned Macedonius for denying the Divinity of the Holy GhoRt. 
The Emperor made all Confeſſions void, except thoſe wherein 
Chrift was acknowledg'd to be coeffential with the Father; and 
this is ſtill retain'd in our Liturgy, in the Nene Creed, which 
ſome are of Opinion was compoſed by Gregory Nagianzen ; but 
thoſe Words (the Son) which confirm the Holy Ghoft to proceed 

rom * Father and the Son, were added by Pope Benedict the 
- ; 

Epbeſus 1/7, A. D. 434-] The firft Council of Epheſus was 
aſſembled under Tbeodoſus the Younger, it conſiſted of 200 Bi- 
ſhops, of which Cyril of Alexandria was Preſident ; it condem- 
ned Neftorius of Conſtantinople, who, inſtead of Two Natures, 
acknowledg'd divers Perſons in Chrift, for which he was ba- 
niſh'd, and afterwards Blaſpheming, his Tongue was eaten 
with Worms, and ſo he died. FLY 

The Writers. of Ecclefiaftical Hiſtory tells us, that St. Cyril 
was a great Enemy to Neſtorius; that this Council was a tumuk- 
tuous and raſh Aſſembly of ſome Biſhops of Aa and Egypt, 
and that it was a very haſty Judgment which was pronounc'd 
againſt him; for it was done at one Seſſions, without ſtaying 
for the Oriental Biſhops, for the Pope's Legate, and for the Bi- 

likewiſe of the Weſt, that it was given in great Heat agd 
Paſſion, and notified with Reproachful Words, vit. to Neſto- 
rius the new Judas. 4M 

But as ſoon as the Oriental Biſhops came, which was Fiye 
Days after the Sentence given againft Neftorius; they held an0 
ther Council, in which of Antioch was Preſident, and they 

hey tell us likewiſe that his Tongue being eaten by Worms, 
is an Invention of a Nameleſs Author, found by Evagrius, who 
relates this Story, and the rather becauſe *tis a very uſual Thing 
to ſuppoſe that Hereticks come to ſome Tragical End. Ss 
But there are ſome of Opinion that Neſtorius was not a Here- 
tick, and that he and St. Cy7z} were both Orthodox; for the Con - 
troverſy between them was a Diſpute about Words concernin 
the Virgin ** the one allowing het to be the Mother of God, 
the other the Mother of Chrift, but not of God; ſo that by this 
Means he was accuſed to be againſt the Hypoſtatick Union, as 
if the Mother of Chrift was not the Mother of God. 

Calcedon. ] The Council of Celcedox was aſſembled by Mar- 
1ianus the Emperor, who was likewiſe Preſident of it; there 
were 630 Biſhops, who condemn'd the Hereſy of Euiyches and 
Dioſcorus, but this laſt was afterwards received into Favour 
and Theodorer, who, in Compliance to Neſtorius, had condemn' 
the Anathenra of Cyril of Alexandria, was u pon his Recantation 
reſtore i to bis Biſhoprick,  * K Con- 
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Eonfamijnople 3d. A. P. 680. The Third Council of Ga- 
Hantinople was aſſembled by the Emperor Conſtantine Pogonatus, 
it conkified of 150 Biſhops, of which that Emperor was Preſi- 
dent; in this Council the Eutychean Hereſy was condemn'd, 
and Macarius, the chief Promoter of it, brought ſeveral falſe 
Copies of Books, to maintain that there was but-one Will in 
Chrift, which old Polychromcus ridiculouſly endeavour'd to con- 
firm by a Miracle, in railing one from the Dead: In this Coun- 
Cil*tis commonly ſaid, that 102 Canons were made, but never 
ratify'd, becauſe they were added by the Fathers in the Trulle, 
Which is a vaulted Cloifter in the Imperial Palace; and this 
was above 227 Years after that Council was hell. 
Second Council of Nice. ] The Images, Statues and Relicks, 
which were broken to Pieces by Conſtantine, Copronymus and Lea 
Iſaurus, were reſtor'd by their Son and Grandſon Conſtaminc, in 
e Second Council of Nzce, which was held under him, in 
which 350 Biſhops were aſſembled, and Image-breakers were 
3 as Hereticks, this Diſtick is attributed to that 
ounci | | 


IA Deus eſt quod Imago docet, ſed non Deus ipſe ; 
Hanc videas, ſed mente colas quod cernis in i ſa. 


I here were likewiſe Seven Latin Councils held at Ariminum, 
Lateran, Lyons, Vienna, Florenze, Lateran zd. and Trent. 
Icamyinm, A. D. 36g.] The firſt at. Ariminum, where 

there were 400 1 this Council, the Nicene Creed was 

order*d punctually to be obſery'd. 

Laterau. ] The firſt Four Lateran are comprebended under 

one, as more favouring the Popiſh Diſſention than the Doctrine 

or Diſcipline of the Church; it is call'd the Lateran Council 
from the Place where it was held, which was formerly the 

Houſe of Plautius Lateranus, who was baniſh'd by Nero, and 

Conſtantine the Great gave this Houſe to Pope Miltiades, which 

has continued as a Palace for the Popes ever ſince. 

The Firſt of theſe Councils was afſembled under H. 5, where 
300 Biſhops were preſent ; and here the Inveſtiture of Biſhops 
with the Ring and Staff was taken from the Emperor, and given 
to the Pope; Croſſes were alſo appointed for the War againſt the 
—_ and thoſe who fought under them had their zins par- 

n 

The Second was held under Lotharius, A. D. 1131. In this 
there were 2000 Biſhops, who made 30 Canons, all publiſhed, 
by Gratian, from the Vatican Library, by which ſome Hereticks 
were condemn'd; and all Perſons were made guilty of Sacrilege 
who receiv'd Tythes, and ſo incurr'd the Penalty of Damna- 
tion; and Uſurers were deprived of Chriftian Burial, and cur- 
ſed to Hell. | „ 
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The Third was aſſembled under Frederick the Firſt, in which 
were 300 Biſhops, who condemned the Albigenſes and Peter 
Lombard, and annulled all Ordinations made by Schiſmaticks. 

The Fourth was aſſembled under Frederick the Second, and 
conſiſted of 400 Biſhops, who rejected the Eook of Abbot Joa- 
chim again Peter Lombard, and condemned the Follies of thoſe 
who denied Tranſubſtantiation; this Council exacted Money 
from the Temporal Magiſtrates to extirpate ſuch whom the 
Pope had adjudged Hereticks, and granted many Indulgencies 
to thoſe who went with Croſſes, commanded by Godfrey of Bul- 

loigne, to recover the Holy Land; and laſtly, it prohibited 
Pluralities of Benefices. | 

The ſaid Frederick, the Second A. D. 1244. aſſembled another 
Council at Lyons, in which he was depoſed by Pope Ianocent the 
Fourth, who prelided there ; the Fifth of all Eccleſiaſtical Re- 
venues were given for the Recovery of the Holy Land, the 

Scarlet Hat was given to the Cardinals, and Feaſts were inſti- 
tuted for Popiſh Saints. | 

The Second at Lyons was aſſembled under Rodolphus, A. D. 
1272. in which there were 700 Biſhops, who compelied Michael 
Paleologus,with his Greeks, to ſubſcribe that the Holy Ghoſt pro- 
ceded from the Father and the Son; but returning Home they 
recanted it ; T his Council ſent for Thomas Aquinas, but he died 
in his Journey thither ; they gave the Tenth of all Eccleſſaſti - 
cal Revenues for Six Years, for the Recovery of the Holy 
Land : Here the bowing at the Name of Jeſus was order'd, 
and in this Council 36 Conſtitutions were made, which are to 
be found in the Sixth Decretals. 

At Vienna a Council was held under H. 7. in which were 300 
Biſhops, who encuurag'd the Expedition to Feruſalem, and 
ſuppreſs'd the Knights Templars, under a Pretence that they 
had murder'd the Emperor gf the Abyſſmes, and for that they 
were Hereticks; but Trithemims tells us, the true Cauſe was, 
becauſe they were Rich; and this appears by a Conſtitution 
they made, that none ſhould enter into that Order, unleſs he 
firft ſurrender the Goods of the ejected Templars to be diſpo- 
ſed by the Pope. | 

The Conſtitutions made in this Council are call'd the Cle men- 
ines, and are a Supplement to the Canon Law z and amongſt 
the reſt, there is that famous Decree for conſtituting Profeſſors 
of Hebrew, Arabick, and the Oriental Languages at Oxford and 
other Univerſities, to the intent that the ens and Mabometans 
might, by this Means, be the more ealily converted to the Chri- 
ſtiaa Religion. 

Flozence, A. D. 1431.] The Council at Florence was begun 
at Ferrara, under the Emperor Albers, but adjourn'd to Ho- 
rence, in which were 141 Biſhops, and the Pope himſelf was 
Preſident; they depos'd the Council of Baſil, and debated the 
Articles concerning rhe Proceeding of the tie Guoſt z as ae 
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feyeral other Things concerning Tranſubſtantiation, the admi- 
niftring unleavened Bread in the Sacrament, the Pope's Supre- 
macy ; to which all the Greek Biſhops and Doctors there ſub- 
ſcribed, amongft whom was John Paleologus, and Foſepb the Pa- 
triarch. 

Lateran 5th. A. P. 1512.] The Fifth Lateren Council was 
held under Maximilian the Firſt ;-it conſiſted of 114 Biſhops, 
who diſannull'd all the Acts of the Council of Piſa, and explo- 
. ded the Pragmatick Sanction, which was made in the Council of 
Baſil, in defence of the Eccleſiaſtical Liberties, againſt the En- 
croachments and Uſurpations of the Church of Rome; the Im- 
mortality of the Soul was aſſerted, Preachers were prohibited 
to pervert the Scripture to ſtrange Opinions, and Books were 
not to be printed without the Approbation of learned Men. 

Trent. ] The Council of Trem was aſſembled by the Empe- 
ror Charles the Fifth, and ſate 18 Years; in this there were 25 
Seſſions, in which the ſucceſſive Popes, by their Deputies, 
were Preſident z for it continu'd, during the Pontificate of Paui 
the 3d. Fulius the 3d. and Paul the 4th. in the Reign of the 
- Two firſt of thoſe Popes, Original Sin, Juſtification by Faith, 
the Sacraments in General, and Baptiſm in Particular, Re- 
pentance and Extreme Union were diſcuſſed; in the Reign 
of the laſt the Communion of Lay Perſons, under one Kind, 
the Sacrifice of the Maſs, . Orders, Matrimony, Purgatory, 
worſhipping Relicks, Innvocation of Saints and Images, Idul- 
= and other Things of this Nature were debated and 

ett | a £ 

This Council granted ſafe Condut to Three Proteſtants, 
that they might be preſent there to offer, Reaſons for their diſ- 
ſenting from the Popiſh Religion; but they were not to pre- 
tend to reform any Thing, but to be inſtructed. 

I find by the Writers in thoſe Times, that this Aſſembly was 
never admitted by the French, nor very much eſteem'd by the 
more learned Papifts ; it was wholly 9 by Kemmiins Gen- 
Mets and Calvin: The learned Father Paul has publiſh'd the 
Hiftory of it, by which it will appear to, thoſe who conſult 
that Hiſtory, that it was an Aſſembly only to impoſe on the 
Chriſtian Religion, and not to moderate any Differences in it; 
and therefore might well be call'd a ſacred Deluſion of Chri- 
ſtian Princes and Chriſtianity it ſelf. 

Controverced Councils. ] As to the controverted Councils, 
they are reduc'd by Bellarmine, under a peculiar Claſſis ; ſome 
of which were approv'd, and ſome rejected; ſo that if this Di- 
ſtinction is admitted, then a Council will be no more than a 
meer Device of the Pope, to admit and refuſe what he thinks 
fir, under the Colour of Religion, but really for eſtabliſhing 
his Authority and Supremacy. . A 

The controverted Councils are likewiſe Seven; At Conſlan- 


_ 4th, Sardice, Syrmia, Quiniſext, Frankfort, Conſtance and 
£aſil, | | Con⸗ 
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Con0antinopte 4th, A. O. $70.] That at Conſtantinople the 
4th was aſſembled under Baſiliu, it confifted of 102 Biſhops, 
who diſcharg'd Poti, the moft learned Greek Patriarch, and 
it was either for writing againſt the Uſurpation of the Abbe 
or for being an Enemy to Images; bat tho' this Council be- 
ſtow'd great Honours on Images, they made one very good 


Canon, by which they prohibited the uſing Popiſh Garments at 


Comedies or Interludes. There hapned one Thing very re- 
markable in this Council, vit: The Bulgarians; 3 con- 
verted to Chriſtianity, could not tell whether they ſhould com- 
municate with the Eaſtern or Weſtern Church, but by their Am- 
baſſadors advis*'d with this Council about it; the Romrans ha- 
ving magnify'd the Authority of the Pope, and the Ambaſſadors 
having ſome Encouragement, and being protected by the Em- 


peror, behav'd themſelves in a very Proud and Angry Man- 


ner towards the Patriarch and all the Greek Biſhops z but as 
they return'd home they were aſſaulted by the Sclavonzans, and 
the Authentical Copy of this Council was taken from them; 
but Anaſtatius the famous Library-keeper; who was preſent at 
it, bath tranſmitted the Remains thereof to 3 8 
The Greeks reject this Coufcil, and Bellarmine affirms, that 
what we have from Anaſſat ins is ſu ppoſitious and uncertain. 
Sardicz, J. P. 351.) The Council of Sardica was aſſem- 
bled under Conſlanti m, in which were 376 Biſhops, of which 
Hofius was Preſident, 300 of theſe were Weſtern Biſhops, who 
eonfirm'd the Nicene Creed; hut the other 76 were driafts, who 
meeting at Philopopolis confirm'd Arianiſm, and made 21 Ca- 
nons; but not one concerning the Pope's Supremacy, or Ap- 
peals to him from remote Churches 
Tis true, ſome of them do approve Appeals from Rome; 
but only by the Subjects of that Patridrchſhip, and even in 
fach — they do not approve them as neceſſary, but Arbitra- 
ry on Ye : 5 8 * 
Syprmta, J. PD. 356. The Councit 6f Syraria, in which 
there were 300 Biſhops of the Weſt, and ſome of the Faſt, was 
aſſembled to hear and determine the Cauſe of Phot?nus, who. 
complain'd that he was unjuftly condemned in the 38 of 
Sardica, for preaching that Chriſt was mere Man, and inferior 
to his Mother: In this Council, Hofius, who was Preſident of 
the Council at Sardica, and now almoſt an hundred Years old, 
was compelled by whipping to ſubſcribe to Arianiſm, which, as 
old as he was, he — om before he died. 3 
Quiniſcxt. A. D. 692.] The Council of Cuiniſext Vas held 
under Fuſtinian the 2d. Balſamon and our Bede account it Er- 
roneous; but becauſe ſome former Synods had ratified nothing 
concerning Eccleſiaſtical Diſcipline ; This Council confirmed 
above 100 Canons made in the Trullo, and becauſe by the 236th 
Canon the Patriarch of Conſtaminople is made equal with him at 
Reue, and by anomer Marriage was allow'd to = —_— w 
therefore 
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therefore the Zatins rejected it, yet ſome of thoſe Canons, as 
articularly that againſt breaking Images, were put in Ufe by 
ope Gregory the 2 and Adrian and Gratian tells us, that they 
were all receiv'd by the Nene Synod. | 
Frankfozy, A. D. 4] Tis not agreed whether the Conn- 
cil aſſembled at Frantfor was a general or a Provincial Coun- 
cil; ſome will have it to be a general Council, becauſe it was 
aſſembled by Charles the Great, but others will have it to be 
Provincial, becauſe it condemned Images; and that again is 
denied by Binizs, for he tells us, that it confirm'd the Decrees 
of the Two Nene Councils concerning the Worſhiping Images; 
it was aſſembled to condemn arp, Hereſy ſpread abroad by the 
Archbiſhop of Toledo, and the Biſhop of Aurelia, who decla- 
red that Chrift was only the adopted Son of God; but the 
learned Cardinals, Bellarmine and Baronim, tell us, that what 
this Council did was not much to be regarded. | 
Conſtance, A. D. 1414.} The Council of Conflence was aſ- 
ſembled under Sigiſmond, in which there were 000 Biſhops and 
Doctors to compoſe thoſe Schiſms which had been between 
the Two Popes, of Avignon and Rome; this Council depos'd 
Jobn XXIII. and exalted Martin V. to the Popedom; they 
condemn'd 45 Articles of Wrckliffe, and ordered his Body to be 
taken out of the Grave and burnt: In one of theſe Articles 
they tell us that he affirm'd, Dew debet obedire Diabolo, when 
in in Truth it was Den dedit obedire Diabolo; ny order'd 
Jobe Hus and Jerome of Prague to be burned ; they athrm'd the 
Council to be above the Pope; that Faith was not to be kept 
with Hereticks; they degied the Cup to the Lajety, which 
made the Bobe mians proteſt againſt them, and declałe that the 
were Huſſites, and that they would defend the Law of Chri 
with their Lives and Fortunes. 8 | 
It was about this Time that the Queſtion was moved, whe- 
ther a Council was above the Pope, or he above the Council? 
And at the ſame Time *tis obſervable, that another Queſtion 
aroſe, whether the Pope was infallible or not? Which was 2 
Doctrine unknown in the Church for 1400 Years; hut now 2 
Decree was made, that the Pope is ſubje to the Authority of 
a General — Yar. this is founded both in Scripture and 
Reaſon ; for our Saviour never gave Eccleſiaſtical Power to 
St. Peter alone, but to the Church; or in other Terms, to his 
Apoſtles and their Succeſſors, that is, to Biſhops aſſembled in 
General Councils; and certainly 'tis agreeable to Reaſon, chat 
their Deciſions, in Matters retating to the Catholick Faith, 
ſhould'be more infallible, than any Determinations of the Pope, 
or any other Single Perſon whatſoever. 
'Tis true, the Pope hath aſſum'd the Name and Title of 
Head of the Univerſal Church, and a Right and Power to call 
ſuch Councils, and to preſide in them when called; and alſo to 
adjourn and diſſolve them; and not only ſo, but fome of — 
8 
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have received Appeals, and granted Difpenſations to the De- 
erees of Councils. | | 
But this is an Uſurpation condemned by this Council, and 
by that of Piſa before, and Baſil afterwards z which Councils 
have determined, that General Councils are above the Pope, 
becauſe they repreſent the Univerſal Church, which one Man 
cannot do; this was the Opinion of Pope Alexander V. and 
of many of his Succeſſors; and fo it hath been determined by 
ſeveral Univerſities and Faculties of Divinity; for it was the 
conſtant Practice of the Church, in the Primitive Times, to 
have recourſe to a General Council, as often as any Important 
Controverſy happened, either in Matters of Faith or Diſci- 
pline, by whoſe Decrees even the contrary Determinations of 
Popes in the ſame Things have been reverſed and made void. 
al.] The Council of Bazil was called alſo by Sigiſmund 
the Emperor, of which Cardinal Julian was Preſident ; and in 


this Council not only Biſhops but other learned Men had Votes, 


which was not permitted by former Councils. Here Pope Eu- 
genius was depoled, and the Duke of Savoy, who had lived an 
Hermit's Life, was advanced to the Popedom, by the Name of 
Felix V. They decreed the Council to be above the Pope and 
all others, and that he could not Diſſolve, Prorogue or Remove 


it, being once lawfully Aſſembled, and that whoever denied 


this was an Heretick. ; | 

But the depoſed Pope aſſembled another Synod at Ferrara, 
which afterwards removed to Florence, as hath been already ob- 
ferved ; and there he ſided with the Greeks, and depoſed the 
Council of Bazz}; and at the ſame Time they of Bail confir- 
med the Pragmatick Sanction, condemned Nepotiſme, ſu ppreſſed P> 


Concubines, preſcribed the Means how Jews might be conver- 


ted to Chriſtianity, declared the Bleſſed Virgin to be Imma- 
culate, and granted the Cup to the Laiety; but Felix renoun- 
cing the Popedom, Eugenius was ſatisfied and reconciled. 

1 his Council was condemned by another aſſembled under 
Pope Leo X. as Schiſmatical, but it was commended by ne as 
Sylvias, ho was preſent at it, and afterwards made Pope by 
the Name of Pius II. but as ſoon as he was advanced to that 
Dignity he changed his former Opinion: However, we are told 
that there is an undoubted Copy of this Council in the Pub- 
lick Library in Oxford. | q 

Rezected Councils. The Councils which are rejected are 
thoſe which raiſed Heretical Opinions, or made any Schiſms in 
the Church ; and of theſe there were likewiſe Seven in Num- 
ber, At Antioch, Milan, Seleucia, Epheſus, Conſtaminople, Pi- 
fa 1. Tiſa 2. 

Antioch, A. D. 340.) In the Council of Antioch the good 
Biſhop Athanaſius was baniſhed, but being reftored by Conſtan- 


_ tus, this was held unlawful by the Arjans, becauſe it ought to 


be done by the ſame Authority by which he was ejected: The 
e | | | Matter 


Matter was referred to Pope Fulizs, who ſummoned à Synod 
to appear at Rome, but Conſtantius being perſuaded to be at 
the Conſecration of that Magnificent Temple which was built, 


at Antioch, by Conſtantine the Great, there met 90 Biſhops, of 


which 30 were Arians; and tho' the reſt were Orthodox, and 
yoted for the Reſtoration of Athanaſius, yet he Was condemn d 
by the other with the Concurrence of the Emperor. 

In this Council a Creed was compoſed, intermix'd with ma- 
ny Errors ; and the 25 Canons which were made in it do ra- 
ther concern the Diſcipline than the Doctrine of the Church. 
Milan, A. D. 355.] The Council of Milan was aſſembled, 
under Conſtantine; it conſiſted of 300 Biſhops; the Emperor 
himſelf being Preſident, who accuſed Athanaſius in Perſon $ 
and the Weſtern Biſhops, then preſent, would have conſented 
to the Accuſation, if the Arians would have ſubſcrib'd to the 
Nicene Creed, which the chief of them refus'd ro do. Then 


follow'd the degrading of Biſhops, and ſeveral corrupt Eccle- 
= ſiaftical Determinations z ſo that this Council might rather be 
*Zcall'd an Aſſembly of wicked Perſons, than a Convention o 
X Chriftianss + | 


_ Seleucta,” A. D. 363.) The Council at Seleucia was afſem- 

bled under the ſame Conſtantine. | 
In the Second Council of Epheſus there were 128 Biſhops, of 
which Dioſcorus of Alexandria was Preſident 5 this Council was 
aſſembled to condemn the Hereſy of Eutycbes, who affirmed 
that the Fleſh of Chriſt was not like ours, but fell from Heaven 
like the Rays of the Sun, and pierced the Virgin's Womb; ſq 


= he denied Two Natures in Chriſt Incarnate, and affirmed that 
bis Fleſh was changed into a God: But Dioſcorus influencing 
this Aſſembly Eutyches was abſolved, and thoſe Biſhops who op- 
RE pos'd it were diſcharg'd of their Places; and Flavianus, who 


was the moſt violent in oppoſing it, was trodden to Death, and 
the reſt ſubſcrib'd very unwillingly; for they were aw'd by the 
Soldiers, inſomuch that this was call'd' the Synod of Thins 
— "wy they did was again undone by the famous Counctl 
aicedon, hes 3-4 p 92 3 Ys 
Conſtantinople, A. D. 730.} That Council held at Conſtan- 


| tinople under Leo Iſaurus, and another held there under Conſtan- 


tius Copronimus were both rejected; for in both the worſhipping 
or Images was condemn'd.. :, 1 oo. yt 
. Pila firſt, 4; D. 1409. ] The firſt Council of Piſa is diſpu- 
ted whether it ought to be accounted a general Council or not 
or whether it ſhould be rejected? Bellar mine himſelf is ver 
doubtful of this Matter; there were preſent in it 24 Cardi- 
nals, Fhree Patriarchs, 300 Archbiſhops and Biſhops, 28 Ab- 
bots and Priors, and a great Number of other Divines and Am- 
dafſadors of Princes; and theſe met to reconcite the Schiſm be- 
tween the Popes of Rome and Avignon; that is; between Hene- 
# XII. and Gregory XIII. who boch afſum'd rhe Title 155 
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Popes at the ſame Time, and were both depos'd by this Cotirt- 
cil, and Alexander VIII. advanced to the Popedom. But this 
was rejected as an Aﬀembly without an Head, becauſe it was 
call'd by the Cardinals in a Tumultuous Manner, againft the 
Pope's Authority, although that Authority could not well be 
had at that Time, becauſe there were Two who claim'd a | 
Right to it. EY 
Piſa ſeco1d.] The other was held at Piſa, under Maxi mi- 
lian and the King of France, where ſeveral Cardinals met, 
who ſummon'd Pope Julius to attend them, but he ſo little re- 
rded their Summons that he Excommunicated them and the 
rench King; and having called an Anti-Synod in the Lateran 
Palace, the Cardinals and Biſhops of his Party met there, 
where having made ſome Excuſes for himſelf in not calling a Sy- 
nod before that Time, he ſoon after died, and Leo X. ſuecee- 
ded, who continued that Lateran Council, and made ſeveral # 
Decrees in it, to which the Cardinals at Piſa ſubmitted, but 
the French King refus'd; and in Contempt of their Authority N 
coined Money with this Inſcription, Perdam Babylone m. This 
Council is likewiſe rejected by the Pope, becauſe it was call'd in 
an inſolent Manner by his Cardinals, and againft his Autho- 
Tit y. = 
National Synods. ] I ſhall now add a few Things concern- 
ing National Synods, which comprehends the Provincial Biſhop 
of every Archbiſhops ; theſe are not of that univerſal Autho- 
rity as general Councils are, for their Decrees are not binding 
out of their Limits; but, if conformable to Scripture, and 
confirm'd by general Councils, they are in force every where. 
T heſe National Synods are Seven in Number, African, Britain, 
Eaſtern, French, German, Italian and Spaniſh National Councils. 
Ffrican Counctis.] The African Councils were almoſt 20, 
of which 15 were held at Carthage, and amongſt them the Sixth 
is worthy of Obſervation, by which the Subtilties of the ho 
were diſcover'd, in obtruding a Suppoſitious Canon of t 
Nicene Council, for receiving Appeals: In the Synod of Meliuitis 
Pelagianiſme was confuted ; and in the Synod of Hippo the Ca- 
nons of other Synods were collected. | 
Britiſh Councils. ] Amongſt the Britiſh Councils the moſt 7 
famous were held at Wincheſter, under King Edgar, the Arch- 
biſhop Dunſtan then preſent, where a Wooden Croſs gave a | 
Vote againſt the Marriage of Priefts, if we believe the Monks 
who report this Story. | 
Another at Oxford, under Stephen Lang ton, who divided the 
Bible into Chapters: Another at Clarendon, under Hen. 2. in 
which Jobn of Oxford was Prefident ; in this Council 16 Conſti- 
- tutions were made, which the Romaniſts condemn. 
Eaſtern Councits. ] Under the Eaſtern Councils the Gre- 
cian are comprehended. At Conſtantinople there were 333 that 
at Anqra determined the receiving and rejecting thoſe who fell 
| away; 
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diy ; that at £dodiced debated the worſhipping of Angels; that 
at Gare was afſembled about the Reformation of — 8 
and in the Tjrian Countil, Atbanafius was troubled and diſ- 


| Frenth Councils. ] In France there were held 13 — 
in all which Sacrilege and Sacrilegious Perſons were condemn d! 
At Arles the Clergy were directed what Diſcipline to obſerve 
in the Church. JC We $2 
Germin Counctis.] In Germazy, there were 9 Synods held 
at Cologne; one itt Bavaria, concerning the Sabbath; one at 
Wormes concerning Decency in Eccleſiaftical Affairs; one at 


8 Menty, concerning Eccleſiaſtical Immunities; another held 
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there againſt God?Iſcalchus ; and in this, Prayers were enjoih 
for the Emperor and Empreſs, and the good Eftate of Chriſti- 
anity ; at Aguigraue, there was another concerning Ecceleſiaſti- 


3 © cal Orders; at Erford, another —— Feaft Days; another 


at Dort, againſt the Remonſtrants and Socinians; 


Italian Councils, ] In Haly there were 115 ach yi * 


3 — which we muſt reckon thoſe the chief which were af 


mbled 'about the Colebention of the Feaft of Eafter ; thoſe 
Which received Penitent Apoſtates into the Communion of the 
Church, which the Novatians always refus'd ; that aſſembled 
under Pope Gelaſius of 70 Biſhops, wherein the Index B 21 
#0rius was com pos'd, and the Canon Law tranſmitted to Po - 
Tity ; the Simceſſan Council, in which Pope Marce llinus was con- 
demn'd for facrificing to Idols; that afſembled by ou Jobi 
XXIII. to Crown 2 Emperor Sigiſmund, but the Solemaity 
was ſpoiled by the frequent Appearance of an Owl in the Aſſem. 
bly ; that at Papis which excommunicated the Pope, who had 
excommunicated the Em n and that at Biixia, which depo- 
ſed the famous Pope Hi] chraxd, 5 NE 
Spanich Conncils. Of the Sporiſ Councils there were 25 
held at Toledo, in which many Things were religiouſly decreed, 
and _ the Priſcillianiſts; in that at Elkberis, there 
were 81 Canons made, by which the Priſcilienifts were like- 
wife condemn'd ; in that at Ceſar 7 was order d, that 
ho Man ſhould aſſume the Title of a Doctor, unleſs he had 
faken his <7 ok in that at TLerida, rae was prohibited 
that at Bracara, the Manichees and the Priſeillianiſti 
were condemn'd; in that at Matiſcon, the Vices of the Clergy. 


© were reformed, and the Payment of Tythes urged in that at 
| — the Conſecration of a Presbyter, by a Presbyter, is 


ton emn'd. 5 1 1 

. Beſides thefe Aﬀemblies there have been ſeyeral publick and 

ſolemn Meetings of Divines, which may — — be call'd Ec- 

cleliaſtieat Conferences ; ſome of which have been aſſembled by 

Authority, aud ſome were arbitrary and voluntary Meetings. 
T hoſe aſſembled by Authority were held at Marpurge, Meet 

Stidlthald; Imermiſtican; Alte berg, ** 2 
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ings at theſe Places were to compoſe the Differences amongſt 
Diſſenting Brethren. | : | 

At Wormes, Ratubone, Poſſiace, St. Germans, Mompillier, Ox- 
ford, London; theſe were Meetings of Roman Catholicks. 
At Malburne, Wittenberg, Franckford, by Lutherans, Caluzmiſts, 
Zwinglians and Anabaptiſts. Remonſtrants, at the Hague. An- 
titrinitarians, Diſciplinarians, at Geneva. 

Upon the whole Matter it has been obſerv'd by ſome of our 
* Divines, that nothing more expos'd the Chriſtian Religion, 
than the Violence, Paſhon, Malice and Oppreſſion, which pre- 
vaibd in thoſe Councils held by Conſtantine the Firft, and other 
ſucceeding Emperors, upon the Occaſion of the Arian Hereſy; 
and generally fpeaking, all ſuch Aſſemblies did ſignify before- 
hand that ſome great and publick Evil was near, which requi- 
red a Deſpzrate Cure; and therefore it uſually happens in ſuch 
Convocations as in dangerous Diſeaſes, where the Advice of 
many Phyſicians is requir'd, who meet in the Sick Man's Cham- 
ber from ſeveral Parts of the City, and confult and diſpute 
about the Diſtemper, but ſeldom agree in the Remedy; then 
they come to a Majority of Votes, and all their Conſultations 
ending in the Death of the Man, his Misfortune may be en- 
grav*d on his Tombſtone, viz. Turba ſe Medicorum periiſſe; ſo 
in thoſe Aſſemblies Men ſhew their Eloquence in many fine 
Speeches, and their Cunning in Cabals and Intrigues, but it 
often happens that the Reſult is not the effect of Juſtice and 
Truth, but of the moſt powerful Faction amongft them: This 
was the Opinion of St. Gregory Nazianzen, who tells us, that 
he never knew any of theſe Aſſemblies bring Things to a Hap» 
| py Concluſion, but rather encreaſe the Evil which they were 
q! call'd together to ſuppreſs. 


Carates. 
INCE in ſome Caſes Pluralities are allow'd, which muſt 
neceſſarily imply Non-refidence upon one of the T wo Bene- 
ces ; 'tis requiſite that a Clergyman in ſuch Caſe, or if he is 
— and infirm, ſhould have a Curate to ſupply one of his 
ures. 

+ Thecommon Uſage is, that Licenſes are granted by Chan- 
cellors of the Diocels, and taken (as the Biſhop of Worceſter 
obſerves) in the ſame Manner as St. Peter took the Fiſh, which 
firſt came with Money in its Mouth; but this is not only con- 
trary to the Canon, but may be a great Inconvenience to the 
Church in general; for when ſo little Care is taken, the Peo- 

ple may have a weak and inſufficient Perſon (et over them. 
Therefore the (a) Canon prohibits Curates to ſerve in any 
Place, without Examination and Admiſſion by the Biſhop of 


* Wake's Authority of Chriſtian Princes, FLUE 307, (4) Ca» 
nen 48. 5 the 
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| the Dioceſs, under his Hand and Seal, or by the Ordinary, ha- 
ving IM Juriſdiction; fo that the Law requires the Ap- 


- 


probation of the Biſhop to the Admiſſion of a Curate, and no 


Incumbent ought to take one without it. | 
'Tis true, many Licenſes are granted without the Biſhop's 


Hand and Seal, which, tho' not void, are irregular, berauſe, 


expreſly againſt the Canon. c ero r 
And the ſame learned Prelate tells us, that tis a Scandal to 


Religion and to our Church to put in Curates merely to ſatis- 


fy the Law; and that the looſeſt of all the Popiſh Caſuiſts loole 


v pon this as a very great Sin. 881 

Now, tis not only neceſſary, in reſpect to the Church, that 
the Curate ſhould be allow'd by the Biſhop, who tis preſumed 
will approve no other than a Perſon of tolerab]e Abilities to of- 


W ficiate in the Holy Function, but tis convenient for the Cu- 


rate himſelf; for when he hath the Approbation of the Biſhop, 
he uſually appoints the Salary too; and in ſuch Caſe, if there 
ſhould be any negle& of Payment, the Curate hath a proper 
Remedy in the Eccleliaſtical Court, by a Sequeftration of the 
Profits of the Benefice ; but if he hath only a Licenſe without 
the Biſhop's Hand and Seal, then if his Wages ſhould not be 
paid he muſt bring an Action at Common Law againf the In- 
cumbent, in which there are ſome Niceties which are not re- 
quired in the other Caſe ; as firſt, he muſt prove the Agree- 
ment; he muſt likewiſe prove that he ſubſcribed the Declara- 
tion according to the * Act of Uniformity; for tis expreſly 
required by that Act, that every Curate ſhall do it, or be, 1pſo 
0, deprived of his Curate's Place. | 
T heſe are the Remedies which he hath for his Salary, but 
before the Statute 29 Cay. 2. he hath nothing to do with the 
Tythes themſelyes, and therefore Payment to the Curate was 
no good Diſcharge againft the Impropriator, not for the Rea- 
ſon given by (a) Mr. Noy, viz. That a Curate cannot preſcribe 
againſt his Mafter, becauſe he may remove him at Pleaſure, 
which I deny; for if he is licenſed by the Biſhop, as he ought, 
he cannot be removed without his Conſent ; but the Reaſon is, 
becauſe he hath a Right only to a Salary or Penſion, which 
may be recover'd as aboye-mention'd. | 7 
But if the Incumbent ſhould die after a Curate is thus ap- 


pointed, and if the Fruits of his Spiritual Promotion, recei - 


ved during the Time of the Avoidance, are not ſufficient to 
Pay his Stipend, then by the Statute 28 H. 8. cap. 11, the next 
1 is oblig'd to pay it within 14 Days after bis Indu- 
10n. 23 72 , 
I admit that ſuch Curate hath no fix'd Eſtate in his Curacy, 
but that the Biſhop may remove him at Pleaſure without any 


formal Proceſs at Law, tho” the Incumbent cannot; but this is | 


— —— — 
4 * . 
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| faldomy done, ur where the Curates are ſuch who aye 


called Perpetual Curates ; for, as where the Tythes were appro- 
priate, there were Vicars call d Perpetual, who were not endowed, 

ut had only Congruam Portione m allow'd them by the Bi - 
ſhop; ſo where the Tythes were #p:propriate and no Vicaridge 


- endowed, as they are in many Places in England, the Lav-Im- 


ropriator is bound to maintain a Curate to perform Divine 

5 ces, who is call'd a Perpetual Curate. 

Tis true, he is no ſole Corporation, and therefore cannot 
ke any Benefit of a Deviſe to him by that Name; but if an 
mpropriator ſhould deviſe a certain Portion of Tythes to 

him, and to all that ſhall ferve the Cure after him; tho* the 

Curate is incapable of taking by ſuch a Deviſe, for the Reaſon 


| above-mention'd, and for that he hath no Succeſſion, yet a (6) 


Court of Equity hath decreed that the Heir of the Devifor 


ſhall be ſeiſed in truſt for the Curate, for the Time being. 


It hath been obſerved before, that when the Biſhop approves 
the Curate, he uſually appoints his Salary, which he might 
alter or increaſe, as he ſaw Occaſion ; but this muſt be under- 
ſtood to be before the Statute for * augmenting Vicaridges 
and Curacies, for fince that Statute theſe Perpetual Curates 
have a more fix'd and eftabliſh'd Right to their Salaries; for 
many Eccleſiaſtical Perſons and others, ſince the Reftoration, 
have, upon renewing their Leaſes of Tythes, reſerv'd more 
than the ancient Rents, on purpoſe that the ſame might be ap- 
plied to improve poor Vicaridges and Curacies. 

But becauſe ſuch augmented Rent was not in ſome Leaſes 
made payable to the Vicars and Curates themſelves, therefore 
the Statute provides that as well when 'tis made fo payable, as 
where 'tis reſerv'd by Way of Encreaſe to the Leſſors, but in- 
tended for the Benefit of th- Vicar or Cprate, that it ſhall 
continue —__ Leaſe and afterwards, in whoſe Hands ſo- 
ever the ſaid Tythes ſhall be, and they ſhall be chargeable 
therewith, whether tic ſame is reſerved or not ? 

For, by that Statute, the Curates are declar'd to be in the 
actual Poſſeſſion of ſuch augmented Rents, tor the Uſe of them- 
ſelves and their Sueceſſors, and may diftrein, or have an Action 
of Debt to recover the ſame ; ſo that they have a Right by 
this Statute to ſuch Salary, and cannot be depriv'd of it at the 
Pleaſure of the Biſhop, tho' the Curate is licenſed Ad noſtrum 
duntaxat beneplacitum duraturum, Therefore, like other Incum- 
bents, thgy muſt be depriv'd by due Courſe of Law. | 

And accordingly, Ano 34 Car. 2. the + Dean of Lincoln, ha- 


ving made a Leaſe for Three Lives of the ReQory of Mansfield, 


zeſerving a Rent to himſelf and his Succeſſors, and the Leſſee 
having covenanted to find a Curate, ſuch as the Dean ſhould 
approve, and to pay him 40 Marks per Anuum ; the Curate, 


(65 2 Vent. 349. 29 Car. 2. cap. 8. 4 3 Lev. $2. 
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who was nominated by the Leſſee, approved by the Dean, and 
licenſed by the w_y to the Curacy of the Church of Maus- 
field, brought an Action of Debt for a Year's Penton, and re- 

But a Deviſe to him by the Name of Curate, &c. is void in 
Law, becauſe he is not capable to take in ſuch Manner for 
want of being incorporate 4 and yet ſuch a Deviſe of Tythes to 
him, and to all who ſhall ſerve the Cure after him hath been 
ſupported in a Court of Equity, and the Heir of the Deviſor 
was *decreed to ſtand ſeiſed in Truſt for the Curate for the 
Time being. | | 

It hath been a Queſtion, whether the Executors of a Curate 
pry Sur ſued in the Spiritual Court for Dilapidations? Some are 
of Opinion that they cannot, becauſe he is not properly an In- 
cumbent; for he doth not come in by Inſtitution and Induction, 
and therefore is not to be charged himſelf, nor thoſe who re- 


preſent him. | 
Cure of Souls. 


Wir Chriſtianity was firſt Planted in this Nation, 
the Biſhops were conſtantly reſident at their Cathe- 


 adrals, and had ſeveral Clergymen attending them at that 
Place, whom they ſent to pus and convert the People, 


where there was the greateſt Probability of Succeſs, and the 
Perſons thus ſent, either returned or continued in thoſe Pla- 
ces, as occaſion required, having no fixed Cures or Titles to 
particular Places; for being all entred in the Biſhop's Regiſtr 
(as the uſual Courſe then was) they could not be diſcharge 
without his Conſent, 

Afterwards, when Chriſtianity prevailed, and many Chur- 


ches were built, the Cure of Souls was limited both as to Pla- 


ces and Perſons. | 
T he Places are thoſe which we now call Pariſhes, the Extent 


' whereof is certainly known, and the Boundaries are now fixed 


by long Uſage and Cuſtom. 

The Perſons are the Miniſters, who by Preſentation, Inſti- 
tution and Induction, are entitled to the Tythes and other Ex- 
cleſiaſtical Profits ariſing within that Pariſh, and have the 


Cure of Souls who live and reſide there; and this the Cano- 


niſts call a Cure In foro interiori tantum, and they diſtinguiſh it 
from a Cure of Souls In foro exterior:, ſuch as Archdeacons 
have to Suſpend, Excommynicate, and Abſolve, and which is 
Sine Paſtorali Cura; and from another Cure, which they ſay is 


In utroque ſimul, that is, both In exteriors & interiors. foro; and 
ſuch the Biſhop hath, who hath a Superintendent Care over 


the whole Dioceſs, intermix d with Juriſdiftion. 


It hath been obſerv'd by a late learned Prelate, that ſome 
People are againſt theſe Cures which are thus limited to Pa- 
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riſhes, becauſe they have no Manner of Reſemblance to the 

fir ſt e of Churches before the Nation was divided in- 

to Pariſnes; for before that Time, as it hath been already ob- 

ſerv'd, the Biſhop and his Clergy lived in Common, and they 

had Liberty of Preaching wherever they were ſent or called. 
But he tells us, the ſame Argument may be uſed againſt Do- 


minion and Property, becauſe tis not agreeable to the Natu- 


ral State of Communit); for Mankind; by an Original and 
Natural Right, had a Freedom to poſſeſs themſelves of any 
Thing which they thought convenient for their Uſe ; but up- 
on encreaſe of the People great Inconveniencies attended this 
State of Nature, and then Property came to be eftabliſhed by 
Diviſion, which was found to be to abſolutely Neceſſary for 
the Euhlick Good; that it was got only continu'd in all Subſe- 
quent Ages, but ftrengthened by Laws and Civil Sanctions, in 
Qrder to puniſh thoſe who invaded the ſeparate Rights of ano» 
ther, either by Force or Stealth. 720 E: 
And the Caſe is the ſame in reſpe& to Cure of Souls; for up- 
on the Encreaſe of Chriftianity there being many Inconvenien- 
cies tound-in an Unſettled and Ambulatory Clergy, the —＋ 
being at a great Uncertainty where to go in order to hear Di- 
vine Service, and to partake of the Sacraments ; when Chur- 
ches were built and liberally endow'd by our Anceftors, it was 
then thought neceſſary. to fix a Presbyter in a certain and de- 


terminate Place to take Charge of the Cure of Souls within 


that particular Diſtrict, where thoſe of his Pariſh might at- 
tend the Service of God, and. have Help and Direction in 


their Spiritual Affairs. 


Cuſtom. 


Nils for the Publick Good and Peace of Mankind, that a 
Time ſhould be limited for all Perſons to claim their 
Right, and be excluded for their Neglect, for otherwiſe Men 
might be diſturbed in their Poſſeſſions after many Years quiet 
Enjoyment, when there is no Poſſibility either of defending or 
proving their Right. 1 | 
Therefore with us here in England, an Immemorial Cuſtom 
hath the Force of a Law, and Mens Rights are eftabliſhed by 
long and uninterrupted Poſſeſſions. | | 
Such a Cuſtom is called, by my Lord Coke, one of the Trian- 
gles of the Law; but I think, in this, he ſpoke more like a 


— Mathematician than a Lawyer; for *tis generally agreed 


amongſt Men of that Profeſhon, that Cuſtom is the Foundation 
of the Common Law. 


I be learned Biſhop of Worceſter gives an Account of ſeveral 


Eccleſiaſtical Conſtitutions which are thus founded on Cuſtom, 
and by Canſeqtence are now become Part of the Laws of the 
Land; ſuch.is the dividing the National Church into T wo Pro- 
vinces, and fixing an Archbiſhop in each, with a Metropolitical 
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Power and Authority over all Eccleſiaſtical Perſons and Things 


in each Province. | , 
Such is the ordinary Juriſdition of every Biſhop over the 
Clergy in his proper Dioceſs, which ſome think to be as an- 
cient as Chriſtianity it ſelf; for as ſoon as Churches were bui 
and planted in this Nation, Biſhops were placed over them, ng 
the Clergy, who officiated in thoſe Churches, were accoun- 
table to their Spiritual Governors at every Viſitation, both 
for their Living and Behaviour; and the'Biſhops, who were 
then the only Viſitors, might proceed againſt them for an 
contempt of their Authority, or for their Misbehaviour in 
their ſeveral Places. . een, eee ne en 
Such was alſo the delegated Juriſdiftion which is lodged in 
the Officers of Eccleſiaſtical Courts, and the Manner of Pro- 
ceedings therein. e 
And laſtly, Such is the ſettling the Boundaries of Pariſhes ; 
for this was not done by the Legiſlative Power, or by an 
particular Law at once, but it was begun, continued, — 
fixed according as Men found it convenient in reſpect to 
Places, and as ſuch Diviſions ſeemed juft and reaſonable to 
— on the Purpoſes for which they were originally de- 
gn . | : HE... . 5 
As for Cuftoms of Tything, I ſhail treat of them under the 
Title Tythes in the word Cuftom © ty : 


; Deacon. 


Do not intend to treat of the Original of a Deacon, which is 
as ancient as the Time wherein the Apoſtles lived, and ſo is 
the Antiquity of a Deaconeſs. $94 
This appears from the Title of St. Paul's Epiſtle to the Phi- 
lipprans,which was directed by him to the Biſhops and ' Deacons 
Philippi, who in thoſe Days aſſiſted the Biſhop to inſpect the 
Behaviour of the People, and to take care of the Poor; and 
Timothy tells us what Qualifications were requiſite for him who 
uſed the Office ofa Deacon, * 
But I ſhall take notice of him as the third Order of the Cler 
y, and that he was anciently Ordained in a different Manner 
rom the Presbyters; for a Deacon might be Ordained by a Bi- 
wy alone, without the Aſſiſtance of the Presbyters. 2 
But he is to be preſented by the Archdeacon to the Biſhoꝑʒ all 
the ancient Formularies agree in this, and the Reaſon is, * ä 
cauſe the Archdeacon, having a large juriſdiction to viſit the 
Dioceſs, hach by that means an Opportunity to be acquainted 
with the Clergy, and ſo to form a judgment of thoſe who are 
qualified for this Office. a ME ee 3 ta | 
When Ordaiged, his Office was to take care of the Orna- 
ments and Utenſils of the Church, to receive the Oblations of 
People, to diſtribute the Bread and Wine to the Communis 
; ; „„ 6 4 gt cancs 
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cants, to read the Goſpels in ſome Churches, and to Baytize in 
ſome Places, and to Preach, but not without leave of the Bi- 


Pe . . | " 

He was likewiſe to diftribute the charitable Gifts of the new 
Converts, which were plentifully given by them to the Apo» 
ſtles, for the Relief of the Poor; for tho? they might be deſigned 
for ſome higher Miniſtration, becauſe they were to be Men ful} 
of the Holy Ghoſt and Wiſdom, yet this was likewiſe a part of 
their Office at their firſt Inſtitution, and it was occaſioned upon 
the Complaint of the proſelited Jews againſt thoſe who lived is 
Fulles, becauſe their Widows were neglected by the Apoſtles in 
this Diſtribution, which took up ſo much of their Time, that 
they were hindred in the very Exerciſe of their Miniftry;there- 
fore Sf, Peter, in 2 Synod aſſembled at Feruſalem, propoſed that 
they ſhould chooſe ſome. of good Reputation to diſpoſe of thoſe 
Alms, and the choice fell upon the Seven Deacons. 

Though by our Law he is not capable of any Eccleſiaſtical 
Promotion, not ſo much as to be admitted to a Donative, with- 


out being in Prieſt's Orders; yet he may be a Chaplain in a Fa- 


mily, or a Curate to another, or a Lecturer, but without a 
Title, and in this reſpect his Office is a ſtep towards the Mini- 
ftry, and ſo it was reputed by the ancient Fathers, and pra- 
ctiſed in the Primitive Church; for to them it ſeemed neceffary 
that a Deacon ſhould be a Probationer for ſome time before he 
was admitted into Priefts Orders, which was uſually for the 
ſpace of a Year, and therefore a Man was to be ordaincd Dea- 
con at 23 Years of Age, and afterwards a Prieſt at 24 ;,not that 
it was ever accounted of abſolute Neceſſity there ſhould be the 
interval of a Year between the conferring theſe Orders, for by 
Canon 32, if the Biſhop ſhall find good Cauſe to the contrary, 
a Deacon may be admitted into Holy Orders within that time; 
but regularly it ought to be a Year, and with great Reaſon, be- 
cauſe in that time it may appear, whether the Perſon is fit to 
have the cure of Souls entirely committed to his Charge: But 
by the ſame Canon 'tis expreſly provided that a Biſhop ſhall 
not make the ſame Perſon both a Deacon and a Prieſt in one 
ay. | . þ 

Tis true, the Qualification for both theſe Offices is the ſame, 
but there is ſome difference in reſpe to their Age; for a Dea- 


con may have a Diſpenſation for entring into Orders before he 


is 23 Years Old, and *tis Diſcretionary in the Biſhop to admit 
to that Order at what time he thinks fit; but regularly 
therecan be no Faculty or Diſpenſation for entring into Prieſts 
Orders before 24, though this is likewiſe done Arno currente as 

they call it. | 
As in the Primitive Times, a Deacon was to read the Goſ- 
pels ; ſo with us his Office conſiſts in reading Divine Service, 
Carechizing Children, Baptizing Infants, Burying, Marrying 3 
aa4 before the Act of Uniformity he might be W on a 
ung 
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Living with Cure, but not ſince ; and the yery Form of Order 
io Deacons expreſly mentions, that tis his Office to aſſiſt the 

rieft in the Diftribution of the Holy Communion ; and from 
hence a Queſtion hath ariſen, viz. that ſinee by the Statute 
14 Car, 2. thoſe who are not Prieſts by Epiſcopal Ordination 
are prohibited to adminiſter the Sacrament of the Lord's Su 
per under the Penalty of 100 l. one Moiety to the Queen, t 
other to be divided between the Poor of the place and the Pro- 
ſecutor ; Whether a Deacon doth not ingur that penalty by dis 
ſtributing Vine to the Communigants ? But I think the bare 
Act of giving the Cup to them, without conſecrating the Wine, 
— not make him an Offender within this Law, becauſe tho 

rohibition is, that no Perſon ſhall preſume to Conſecraze and 
Adminiſter the Sacrament, Je, which Words comprehend the 


whole Solemnity of the Communion. 


Dean and Chapter, 


Dean is an Eccleſiaftical Magiſtrate, who is next, in De- 
ree, to the Biſhop ; he is chief of the Chapter, and is cal- 
a Dean, becauſe he formerly preſided over Ten Prebends or 
Canons; he is by our Law a ſole Corporation, that is, he re 
ſents a whole Succeſſion, and is capable of taking an Eftate as 
Dean, and of conveying it to his Succeſſors; and therefore, if 
Lands are given to him, the Inheritance paſſes without the 
— Scefors becauſe, In ConftruQion of Law, ſuch Bodicy 
never di | | 
But Chapters are not capable to take by Purchaſe or Gift with- 
out the * Dean, yet ifa Biſhop maketh a Leaſe reſerying Rent, 
and there is a Proviſo, that in the vacancy of the See, the Rent; 
ſhall be paid to the Chapter 7n jure ſuo propria, this is good, for 
they are Perſons of which the Law take notice, and are capa- | 
hle to receive Rent, though it may be a Queſtion whether in 
their own right or not. | 


As to his Original, tis thus: 1 | 
'Tis certain that Eccleſiaſtical Bodies of Men did anciently 


reſide with the Biſhop in his Cathedral, though not under the 


Denomination of Dean and og ood, and thoſe Men were part 
of his Family, and when he died they choſe another in his 
* but they had no peculiar Juriſdiction in the Saxon 
Times. | | 

And ſo long as the Biſhop and his Presbyters lived together, 
at or near the Mother-Church, he always adviſed with them in 
Aﬀairs of Moment relating to the Church; and afterwards, 
when more Churches were built in the County, and Chriftiani- 
ty ſpread it ſelf there by a fixed and ſettled Miniftry, in thoſe 


Places where Churches were built, the Biſhops had ftill a Col- 
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lege of Presbyters with them in their Cathedrals, which were 

13 Council, and this was the original of Dean and 
hapters. f ng | tn 
Afterwards, when they got Poſſeſſions by the Endowment 


Dignity, and obtained peculiar juriſdictions, and ſo were cal- 
Jed Prior and Convent ; and when H. 8. transferred them to Dean 
and Chapter, the legal Rights which they had remained ſtill, and 
they became a Chapter to the Bi ſbop. | | 
"Tis true, they might ſurrender their Lands, but they coul 
not diſſolve their Corporation; and this appears by the Ca 
of the (a) Dean and Chapter of Norwich, who conveyed all 
their Lands to Ed. 6. and he by Letters-Patents wat” rf 
them by the Name of the Dean and Chapter of Trinity Church in 
Norwich, ex fundatione Ed. 6. and regranted their Lands to 
them, then they made a Leaſe by their old Name, leaving 
out thoſe Words ex fundatione Ed. 6. and adjudged that the 
Leaſe was good, becauſe the Corporation was not diſſolved 
by the conveying all their Lands, for though they had none, 
they might Aill exerciſe Joriſdittion in confirming Leaſes, 
fo *»# P35 


| There are now Three, but formerly there were Four ſorts 


ns. 

1. The firſt is a Dean, who hath a Chapter, as moſt Deans of 
Cathedrals have; but there are ſome Cathedrals which never 
had a Dean, as that of St. David and Landaff, where the Bi- 
ſhop is Head of the Chapter, and in his abſence the Archdea- 
Con. g hon : my 

2. There is another Dean withaut a Chapter, and not ſubject 
to the Biſhop's 18 ye, but hath a peculiar Court, in which 
he hath Eccleſiaſtical Juriſdiction; and ſuch is the Dean of Battel 
in Suſſex, who is prelentable by the Lord Viſcount Mountag ue, 
and comes in by Inftitution of the Biſhop of Chicheſter, and by 
Induftion, as other Incumbents, | 

3. There is another Dean who is not preſentable but dona- 
tive; he hath alſo a peculiar Court, and juriſdiction within his 
Limits; this Dean is conſtituted by Commiſſion from the Arch- 
biſhop of 22 and ſuch is the Dean of the Arches, the 
Dean of Bocking, C.. | e 


* 


4. And there was another called Decanus Chriſtianitatis, or a 
Rural Dean, who had no Judicial Power, but was only a Subſti- 
tute to the Biſhop in granting Adminiſtrations and Probates of 
Wills; but his Office is now devolved on the Archdeacon and 
on the Chancellor, who generally execute their Authority 
throughout the whole Dioceſs. e 
But becauſe Her preſent Majeſty, by Her Letter to the Pre- 
fident of the Convocation dated 29 January 1710. hath ſigniſied 


(a) 2 And. 167. o* 1 - 
wah + 1 i tha: | 
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that She had tranſmitted to him the Heads of ſuch Matters 
$ which She. 2 proper for their Conſideration; and one was 
for the eſtabliſhing Rural Deans where they are not, and ren- 
dring them more uſeful where they are; I ſhall therefore give 
2 ſhort Account of them as they were in former Ages. | 

When the number of Chriſtians encreaſed, and when they 
were formed into Bodies reſiding in particular Diſtricts or Pa- 
riſhes, the number of the Clergy likewiſe encreaſed in order to 
ſupply the ſeveral Cures in ſuch Places; it therefore was neceſ- 
ſary that the Biſhops ſhould depute more Officers, beſides their 
Archdeacons, to viſit thoſe Presbyters, and People who lived 
remote from Cathedrals, that they might reform ſuch Things 
which they ſhould find amiſs. | | 

For this reaſon they appointed ſome grave and learned 
Divines, who were placed in the great and moſt frequented Vil- 
lages, to viſita certain number of Pariſhes, which were uſually 
Ten; and the reſidence and care of theſe Men being altogether 
in the Country, they were from thence called Rural Deans, and 
by the Canoniſts, Arcb- Presbyters. | * 

The were introduced at firſt into the Church upon the aboliſh- 
ing the Chorepiſcopi, and were nominated and appointed by the 
Biſhops ; but by a Decree of /nocent III. not without the Con- 
currence of the Arebdeacon, neither could they be removed 
without his Conſent; and yet, after they were veſted with the 
Office, they derived what Power they had from the Biſhop, 
and could no nothing without his particular Order or Commil- 
ſion, which was uſually to cite Offenders to the Spiritual Courts, 
to cenſure infamous Perſons, and to puniſh them either by 
Penance or Excommunication, and ſometimes to collect the 
Taxes impoſed on the Clergy in Convocation. 

But now there are very tew in England, and they are almoſt 
uſeleſs where they are, being choſen by the Clergy at their Vi- 
ſitations, not to inſpect their Lives, but to feaſt them ;*Tis true, 
in ſome Places, they have a Licenſe from the Biſhop, and are 
enjoined by Oath to inform againſt their Brethren, if there 
ſhould be occaſion. 

But if there was one in every Deanry appointed to viſit that 
Diftrit, and to admoniſh Offenders, and cenſure them if they 
did not amend ; and, if that would not do, then to inform their 
Superiors, that they might be puniſhed according to the Eccle- 
ſtaſtical Laws, the Church might by ſuch diſcipline receive a 
great Benefit. | 

In the next Place, I ſhall obſerve who may be made a Dean 
and who not, and in what manner he is made. | 
Before the Act of Uniformity, Laymen were made Deans, as 
the Dean of Durbam, but it was not common, and it was for 
this reaſon that ſome Men were of Opinion; that a Deanry was 
not a Spiritual Promotion; but now no Man is capable of that 


For 


Dignity but a Clergy man. 


434 Deen and Ehaptek. 
For à Dignity it is; becauſe he hath a jurifdictiol, and 
therefore a Writ brought againſt him as Dean is good without 
his proper Name; and we have my Lord Coke's Word for it, (6) 
that a Deum is a Benefice with Cure of Souls; and that it had 
been com} 5 —_— ow 8 — — 44 8; 
cap. 13. if it not or a ſpecial Proviſo it | 
W ich tis declared that it ſhall not. 7 
Tis probable this Proviſo was inſerted, becauſe at Common 
Law, if a Man had a Benefice, his Acceptance of a Deanry had 
made his Benefice void; but I am certain that the Authorities 
cited by my Lord Coke in the Margent of his Third I»ftitute, (e) 


do not warrant it; | 
$4 guare Iipedii 
n ö 


For in the Year Book 9 Ed. 3. 22. there wa 1 
brought by the King againſt the Biſbop of Norwibb for difturbi 5 
Mum to Preſent to the Deanry orwich, and declares that it 
un Benefice with Cure of Souls ; but that doth not prove it to 

d. 5 | | 
Anno io Ed. 3. 1. There is the like Declaration, but no 
Judgment in either. | | 3 

nnd 29 Ed. 3. 44. And in the Regiſter 38; there is not a 
word to this pur poſe. * 

Then as to the Patronage of a Deanty, (d) if tis of Camerbu. 
7 or Tork, it formerly belonged of common right to the Archbis 

ops 
D 


to Preſent upon an Avoidance; but by Compoſition the 

ean may be eletive by the Cha pter - | 
The ancient Deans were elected in the fame manner as Bi- 
ſhops, viz. by a conge de eflire granted to the Chapter to Chooſe, 

&c; and thus the ns of Terk and St. Paul's are elected; but 
ſuch Deanries, which were tranilated from Priories and Cortventsy 
and were made Donative after the Statute of Diſſolution, Cc. 
are now in the Gift of the Queen, and the Deans are inſtalled by 
Her Letters - Patents without Election or Confirmation ; and 
ſuch are the Deans of Canterbury, Carliſle, Durbam, Ely, Nor- 
wich, Rocheſter, Wincheſter, and Worceſter, &c. 

Our Lindwood, and ſome other Canoaiſis give Precedenc to 
the Archdeacon throughout the whole Dioceſs, except with- 
in the Verge of the Cathedral, and there he is to give Place to 
the Dean; and I think ſo he ought in all other Places, becauſe 
the reaſon of the Canonifts in this Caſe is grounded on a Miſtake; 
for they fay a Dean hath no Authority but within the Pre- 
cins of the Cathedral, which is not true; for if he is next in de- 
gree to the Biſhop, and the Head of the Chapter, as certainly he 
is, his Authority muſt neceſſarily extend throughout the whole 
Dioceſs; and tis plain it doth, becauſe the Law hath veſted 
him and his Chapter with Spiritual Juriſdiftion of the whole ſede - 
vacante of the Biſhop. : 


—_—— 


" i... 
—_ 


(5) 3 Inſt. 155. (c) 3 Inſt. 155. (4) 2 Rol. Abr. 345. 


Au 
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And as he was next in degtee to the Biſhop, ſo, in ancient 
Times, he and his Chapter were the ſtanding Council to him; 
not only in diſpoſing the Revenues of the Church, but in Mat- 
ters of ſuriſdiction, which by degrees devolved on the Biſho 
alone, thro' the Negligence of the Dean and Chapter, who woul 
not be at the trouble to attend in ſuch Caſes, where there was 
no Profit to be made, but ſtill continue their old and undoubted 
2 in all Things relating to the Endowments of the 
hurch. | 
Cbapter.] The Chapter conſiſts of Prebends or Canonyg 
which . of the chief Men of the Church, and theref6re 
are called _— Eccleſia; theſe, with the Dean, are the Bi- 


ſhop's Council, with whom he may conſult in Eccleſiaſtical Af. 


fairs. 
They are a Spiritual Corporation aggregate, which they 
a ended without the leave of the Biſhop, becauſe he 
hath an Intereſt in them, they may ſue and be ſued; and if 
they commence an Action, the dant may challenge any 
1 who is of Kindred to a Prebendary, one of their own 
Yo | 
They, with the Dean, are to conſent to every Grant made 
by the Biſhop in order to bind his Succeſſors, for the Law dik 
_ judge it reaſonable to place that Authority in the Biſhop 
alone, | 
They are Guardians of the Spiritualities during the Vacan- 
cy of an Archbiſhoprick, and they have Power as ſuch, by 
Virtue of the Statute 25 H. g. cap. 21. to grant Dijpenſations. - 
But Anno 24. Car. 2. a Queſtion did ariſe between the Arch- 
biſhop of Tork, and the Dean and Chapter of Darbam, who ſhould 
be Guardian of the Spiritualities ſede vacame there; the Archbi- 
Pop claimed it by Preſcription, and gave Evidence ata Tryat 
at Bar, that anciently his Predeceſſors had exerciſed Turiſdidi- 


on there during the Vacancy ; but my Lord Hales was of Opi- 


nion, that de jure Communi the + Dean and er are Guardi- 
ans of the Spiritualities, c. as to Matters of Juriſdiftion, and 
it being proved that the Uſage had been ſuch ever ſince H. 8. 
the Jury gave a Verdict for the Dean and Chapter. 

As a Corporation they have Power to make Leaſes, but they 
muſt take care to name themſelves right in ſuch Leaſes, for 
otherwiſe they will be void; as for inftance, if they are incor- 
porated by the Name of the (e) Dean and —— of the College 
of St. Mary of Eaton, and they make a Leaſe by the Name of the 
Dean and Chapter of the College of Eaton, this is void. | 

One Biſhop may have T wo Chapters, as the Biſhop of „ 
who had the Biſboprick and Chapter of Liſmore united to that 
Waterford in the Reign of H. 3. Now tho' tis regularly true, 
that in ſuch caſe both Cheprers ſhould confirm the Biſhop's 


+1 Vent. 225. (e) Morn. 13. ITY 


Leaſes, 
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Leaſes, (H) yet becauſe ſince the Union they had ſeverally eon; 
firmed Leaſes, ſuch uſage makes the Confirmation by one of the 


* Good. . by 24g: 
So where a Parſonage in the Dioceſs of Vincheſter (g) was an- 
nexed to a Prebend of Salisbam, and the Prebendary made a 
Leaſe of it for 99 Mears, which was confirmed by the Biſhop, 
Dean and Chapter of Salisbum, this was held good without the 
Confirmation of the Dean and Chapter of Winton, 

The like caſe happened between * Fay and Rider, Anno 14 Cars 
2. vg 3 Na of Salisbury made a Leafe of a Rectory in 
the Dioceſs of Exceſter, which was confirmed by the Biſhop of Su- 
lisbuzy, and tlie Dean and Chapter there, but not by the Biſhop of 
Exon, and this Leaſe was held good, becauſe the Rectory was 
made Parcel of the Prebendary 4 the Church of Salisbury, by the 
Grant of H. 2. and the Biſhop of Exon then being; and tho' the 2 
Rector muft be inducted by the Biſhop of Exon, yet he hath his 
Infticution from the Biſbop of Salubury, and therefore takes the | 
Oath of Canonical Obedience to him. 


£ 


Defamation: 5 
71 is when a Man ſpeaks reproachfully of another, with 
an intent to take away his Reputation, and *tis an Of- 
fence of which the Spiritual Court hath juriſdiction to puniſh 
the Deliquent in order to reform his Manners. OY 
By the Civil Law the Proſecution in ſuch Caſe was left to 
the choice of the Perſon defamed, who might bring an Action 
againſt the Offender pro privato imereſſe, and ſo take ſome Sa · 
tisfaction for the Injury done by way of Pecuniary Puniſh 
ment. % ; 3 | 
But that Law requires that the Suit ſhould be commenced 
within a Year after the Words ſpoken, unleſs beyond Sea; and 
if ſo, then within a Year after his return. 72 
If the Proſecution is not at Common Law, hut in the Spiri- 
tua} Court, then the Libel is brought ad vindidtam publicam 9 
pro ſalute anima, and not for any Recompence by Damages, for 
it is to bring the Offender to Difgrace by open Pennance; but 
even in that caſe tis often commuted for Money, and ſo the in- 
jured Party hath no manner of Recompence, only he hath his 
Coſts pro expenſis litis. TE 6 
It would be an endleſs work to run thro? all the Caſes, which 
are diſperſed in our Books, relating to this matter, therefore I 
ſhall only ſay, that, where Defamatory Words are puniſhable in 
the Spiritral Court, they muſt have theſe Incidents. 

The Subjett- Matter (b) concerning which the words were 
ſpoken muſt be. fuch which is properly determinable in that 


Hi Rep. 71. (g) Cro. Eliz. 587. * Sid. 75. (b)4Rep.'20. 
92 881 Court; 
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durt; 2s to call a Man Adulterer, Whoremonger; Hereticks 
chiſmatick, Oc. : TID OTE TOP, 

Therefore jt muſt be merely Spiritual and not.mixed with 
dy thing that is of Temporal Cognizatice,for then the Courts 
f Common Law will prohibit the Eccleſiaſtical Judges. 
After a Sentence in the Spiritual Court (i) in a Cauſe of 
defamation, and Coſts taxed, the Party brought an Appeal 
nd then obtained. a Pardon; and upon à motion, for a Pro- 
übition it was held, that the Pardon was good either before 
dr after the Libel brought, becauſe the Suit was only pro refor- 
etione morum, and ſo it is where tis pro ſalute anime, but the 

Voſts are not pardoned, neither, hath ſuch a Pardon any force 
vere the Party hath an intereſt in the Suit. 3 


f | Delegat es; : : 
| E fame Statite, which prohibits Appeals to Rome, doth 
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| 3 provide, that if Juſtice ſhould not be done in the Arch- 
"ZDiibop's Court, it ſhall be tawful for the Party to Appeal to the 
ueen in Chancery, which before this Statute was uſually made 
s the Pope, and thereupon the Lord Chancellor iſſues a Com- 
p niſſion under the Great Seal directed to an equal number of Ci- 
Filians and Lawyers, who are to determine all Eccleſiaſtical 
Cĩuſes upon ſuch Appeals; and becauſe theſe Commiſſioners are 
appointed or delegated by the Queen's Writ, therefore they 
are called a Court of Delegates, _ z . 
But ſuch Appeals muſt be from a Sentence given in the Ecele- 
ſiaſtical Court by the Archbiſhop, or his Official, either, 
1. In the Court of the Archbiſhop; 
2. Or in a Peculiar; 5 
3. Or from a Sentence in the Court of Admiralty,  ., 
In all theſe Caſes the Lord Chancellor may grant a Com- 
miſſion of Courſe ; but if the Sentence is by Virtue of a general 
Commiſion from the Queen, then there lies no Appeal to Her 
in («) Chancery, but it muft be to Her generally, as ſupreme 
Head of the Church, and this muſt be under Her Sign ' 
before the Lord Chancellor can iſſue out a Commiſſion of Dele- 
gates. „ ; 
And ſuch a Commiſſion is not || abated by the Death of the 
A yoann, for *tis to proceed in the cauſe una cum ſuis inciden- 
2:0us vel annexis qualitercunque, Oc. ſummari & juxta juris exi- 
| So that the Zcclefiaſtical Law is appointed to be their 
2 | 
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5 Depr vation. | 

& * ISis where a Man is made incapable of holding a Be-. 

| 1 nefice by ſome Judicial Sentence in the Spiritual Court 

0% 5 Rep. 51. () 2 Roll Abr. 223: [2 Leyi'6; 1 Vent. 134. 
| S Thief 


- which muſt be pronounced by the Biſhop himſelf, and this is ex- 


\ | 
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preſly required by the (x) Canon. Deprivation may alfo be by 
a particular Clauſe in ſome AR of Parliament ; but in the laſt 
Caſe tis provided by the Statute 13 Eliz. cap. 12. that no Title 
to Preſent by Lapſe ſhall accrew upon 2 1 xdhenracp ipfe fatto, 
but after Six» Months Notice given by 
tron. 


which are allowed by our Law may be reduced to theſe Parti- 
cular, - | _ 

1. Inc apacity. 

2. Conte mpt. 

OO | = 

Under one of theſe Particulars all the following Clauſes of 

Deprivation are comprehended. | * 

Adultery. See Incontinency. A Parſon was deprived for Adul 


tery, and afterwards, by a general Pardon, Adultery was par- 
doned 3 this reſtored him to his Benefice without any Sentence, 2 


declaring the Deprivation void, 6 Rep. 13. Latch. 22. 2 
Articles of Religion. Not Reading them within Two Months 


after Induction, and in ſuch caſe if there ſhould be a general A 
Pardon that will not reſtore him, but it extends only to Of- 23 
fences, for which an Indi&ment lies ; but this Neglect is not 


puniſhable in ſuch a Nature, but with the loſs of his Living. A 
Not Subſcribing them upon taking a Second Living makes 
the Firſt void, without a Declaratory Sentence. 9 
_ Wilfully maintaining any Doctrine agaiaſt them, but Notice 
is neceſſary to be given to the Patron, otherwiſe the (y) Biſhop 
cannot collate by Lapſe. | i 
Atheiſm, | 
Battardy. 
. Canons, Non-conformity to them. | 1 | 
Common-Prayer, Refuſing to uſe it is (x) Deprivation zpfo 
facto ; Preaching in Derogation of it; not Reading it within 
Two Months after Induction, 19 Car. 2. cap. 4. 
Dilapidation. Tis the Opinion of (a) my Lord Coke, that 
Dilapidation is a good cauſe of Deprivation, but the Autho- 


rities which he hath cited in the Margent of his Book do not 


+ and *tis probable that his Opinion might induce the 
iſhop of WoFcefter to tell us that thoſe Authorities did not only 
ſhew what the Eccleſiaſtical Law then was, but that Dilapida- 
tions were allowed by the Common Law to be a ſufficient cauſe 
of Deprivation. | 

Now, the Caſes cited by my Lord Coke are theſe, viz. 2 H. 
43+ but that was only the Opinion of Serj. DBrrwbit; fos the 
Chiet-Juſtice Thirning being of Opinion that if a Biſhop or 


(x Can 122. (9) 13 Eliz, cap. 12. 6 Rep. 23. And. 136. 1 Dyer 
369. (3) 1 Eliz. cap. 2. 3 Rep. Camdric's Caſe, (4) 3 Iaft. 206 


rdinary to the Pa- 
The Canon allows many cauſes of Deprivation z but thoſe 
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Archdeacofi Committed waſte in cutting the Whod, wit 


had in Right of the Church, hay were not puniſhable at Coo! | 


mon Law ; and if ſo, he demanded of thoſe at the Bar, how they 


mould be puniſhed ? And I find Serj. Birwhit anſwered, that 


they ſhould be deprived. 8 

In 9 Edw. 4. 34. Juſtice Moile held, that if the Son gave 
an Abbot 10 J. to pray for the Soul of his Father, and he ſhould 
ſpend the Money, yet he ſhould not be deprived, becauſe it 
was a Gift which he-received in jare proprio; but if he had a- 
liened any of the Abbey Lands, he might be deprived foc thoſe 
he had in jure Domus. 5 | 3 

In 29 Edw. 3. fol. 16. There is not a word to the *. : 
nor in More 917. which is cited by the Biſhop of WorceSer 
b Drunkenfieſs; ad potus æqualet. After Admonition, by the 
(b) 78th Canon, a Clergy-man is not to go into any Tavern or 
Alehouſe but for his honeft Neceſſities. I find but one inſtance 
in our Books of a Clergy-man deprived for Drunkenneſs, and 
that was Anno 8 Fac. it was Parker's Caſe; and he could nevet 
get a Prohibition. 5 „ 

Excommunicated. For 40 Days. ny bs 

F orge | , 

Here 0 ff : = | : 8 : 
IWViterature; Hob, 149. But there muff de a declaratory Sen- 
ence. | . 
ontiziency, In this (c) caſe likewiſe there muſt be a decla- 


ratory Sentence. 6 
trreligion, 8 | E 
Layman, There muſt be a Sentence of Deprivation, and 
Notice to the (4) Patron by the Ordinary. | . 


la in ſe, Guilty thereof, Dyer 293. | | 
Married Prieſts, This was a cauſe of Deprivation before 
the Reformation, and therefore one was deprived in the Rei 
of Queen Mary, but reſtored 1 Elig. by Virtue whereof he was 
Incumbent without any new Preſentation ; but in thoſe Days 4 
Prieft might keep as many Concubines as he would. 
Manſlaughter. Convicted thereof in the (e) Temporal Courts, 
for the Eccleſiaſtical hath no Juriſdiction in Capital Caſes, and 
therefore the Sentence of Deprivation is grounded upon the 
Convittion in the Courts at Law. | 
Murder, COR ad WE 8 
Nonage. Under 23 the Patron muſt have Notice, March 
Ig. 
Ordindrj, Diſobedience to him, 2 Cro. 37. 
Per jury. Convicted thereof. 


—_ - ae —_ - * 


(hr Brownl. 70. 2 Browinl. 37. (c) Hob. 293. Cro. Eli. 41. 789. 
( ) Dyer 293. 1 And. 16. 5, Rep. roz. (e) 2 Cro, 430. Hobs 


21; 283, Keil. 197. | 
8 32 Plas 
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Plurality. *Tis void 2 ado, by the Statute 21 H. 8. (f, 
and therefore no need of a declaratory Sentence, but the Pa- 
tron is to take Notice of ſuch Avoidance. #5 
Sacraments, Not adminiſtring in the form preſcribed. 
Scandal, 
Schiſm, i 
Surplice. Not wearing it. 


S mony. This was a cauſe of Deprivation before the Statute | 8 


31 Elix. cap. 6. a | 4 
Tenths, Demanded at the Churches or Houſes of Clergy- 

men by the (g) Collector, and not paid then or within 40 

Days after, and the Biſhop certifying this Default in the Ex- 


” 


chequer. 


It hath been a Queſtlon whether the Biſhop's Certificate is 7 
Peremptory in this (H) Caſe, and 33 that tis not, but 


that it may be traverſed, becauſe he certi 
not as a Judge. 


es as an Officer, and 
3 : ha, bh < of 
* 5 E +# . 


Then there are ſome Niceties in the Demand, and the Cer- 
tificate, viz. That it muſt be made by a proper Officer, having 


Authority from the Biſhop, and not 


y an Apparator ; neither 


can ſuch Officer appoint them to be paid to a Deputy, or at 


any other plate but the Houſe of the Clergy-man, and they 
muſt be demanded in the Name of the — and he muſt not 
certify the non Payment only, but the place of Demand ;and-all 
this muſt be after the 40 Days are expired, for if he certiſie be- 
fore that Time tis void, Savile 1. 26. ROY 

But in moſt of theſe Caſes, if the Party Appeal to a Superior 
Court, the Sentence by that means is ſuſpended, and if tis: re- 
verſed upon hearing the Appeal, the Clerk continues Incum- 
bent without any new Inſtitution. | - 

Let if the Deprivation is for a Thing meerly of Ecclefiaftical 
Cognizance, in fuch caſe no Appeal lies, and the Party-hath no 
Remedy but by a Commiſſion of Review, which is granted by 
the Queen of meer Grace, Moor 781. 8 

In the next Place there is a Difference to be obſerved where 
a Benefice is only voidable, but not actually void before à de- 
clatory Sentence of Deprivation, and where tis made void 
ipſo fatto by ſome Statute; for in the firſt caſe the Party muſt 
be cited to appear, there muſt be a Libel againſt him, and a 
Time aſſigned both for the Proof and Anſwer to it, and libe 
for Advocates to Plead and except againſt the Proof, and af- 
ter all a ſolemn Sentence upon hearing the Allegations on each 
fide, which by Virtue of the (i) Canon muſt be pronounced by 
the Biſhop himſelf, with the Aſſiſtance of his Chancellor or 
Dean, and ſome of the Prebendaries, or of the Archdeacon 
and Two other grave Miniſters. : | | 


(f) Cro. Car, 357, (g) 26 Hen, 8. cap. 3. (b) Cro-Eliz, 80. 
() Canon 122. | 8 


Depubation. 261 
But none of theſe Formalities are ＋ where the Living 
is made ipſo facto void; tis true, in that (t) Caſe the Ordina- 
ry muſt give the Patron perſonal Notice of ſuch Deprivation, 
before he can have a Title to Preſent by Lapſe, becauſe tis 
penal both to the Incumbent and Patron, and *tis not ſufficient 
to give Notice in the Church, or to fix it on the Doors thereof, 
but it ought to be vere —— & perſonaliter & non fidè; and if 
there ſhould be any difficulty in finding out the Perſon who 
hath the next Preſentation (as it may happen) or the Patron 
who, hath the Inheritance of the Advowſon, the Biſhop in ſuch 
Caſe may award a jus Patronatus, and ſo give him Notice who is 
found by Verdict to have the Right, if he can be found in that 
County where the (1) Church is, if not, then publick Notice is 
to be fixed on the Church- door; but this duth not bind the 
Right of the (n) true Patron, if he that is found by the Verdict 
on the Jus Patronatus ſhould not be the Parſon, 

It hath been lately queſtioned whether the Archbiſhop hath 
a Power to deprive a Biſhop for any juſt Cauſe, or whether it 
ought to be done in Convocation. | 

T hoſe, who deny the Archbiſhop's Power in this Caſe, do af- 
firm that he hath no ſuch Authority, either by the Canon, or 
the Statute Law. | | 

That the Canons are expreſly againſt it; for thoſe direct that 
a Biſhop ſhall be deprived in a Synod of the Province, or if 
that 9 be aſſembled, then by the Archbiſhop and 12 Bi- 
ſhops at leaſt, not as Aſſiſtants, but as Judges. oF 

Some Inftances may be given of this Method of Proceeding, 
as early as the Third Century, in the Caſe of Fortunatus, whom 
ſome Schiſmaticks of Carthage had ſet up for Biſhop of that 
Place in Oppoſition to St. Cyprian, who did not think fit to de · 
poſe him by his ſingle Authority, but had it done in a full 
Council of the African Biſbops.. | 

So likewiſe Baſil:des and Martials were depoſed in that Age 
by another Council of Spaniſh Biſbops ; and many more ſuch In- 
ftances may be found in the Fathers, and all this was in Confor - 
mity to the ancient Canons of the Church, | 

I ſhall not enquire whether theſe Canons were ever receivel 
in Englond, but the Practice hath been againſt them; for Bi- 
ſhop Bonner was deprived of his Biſhoprick by Commiſſioners a p- 
Pointed by the King: — 

I know *tis ſaid that ſuch Commiſſioners were iſſued at that 
Time from the Crown, by Virtue of a Supremacy lodged in our 
Kings, becauſe a Biſhop could not be deprived in a Synod fo 
foon after the Reformation; for the Popilh Biſhops and Clergy 
were then too numerous in thoſe Aſſemblies for the Proteſtants, 
and therefore they proceeded by ſuch Commiſſions, _ 


(i) Dyer 76. Uro. Elg 6 TI N. ape 
( 2 liz 680, (1) Dyer 328, Cr, Elia. wy 
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But it was not an Objection again ſt Bonner's Deprivation, 
that it was Uncanonical, as being done by the King's Authori- 
ty, but becanſe ſome of the Commiſſioners were Laymen, and 
what if they were? The Sentence ſhall not be therefore void, 
for not *tis wholly an Eccleſiſtical Cenſure, ſo that none but 
Church-men muſt be concerned in it, for tis of a mixt Nature 
that a Layman may alſo joyn in ſuch a Cenſure. 

Beſides, ſince a Biſhop is veſted with that Dignity by a 
Commiſſion from the King, tis reaſonable that he ſhould be de: 
prived (where there is juſt Cauſe). by the ſame Authority, for 
though the Pope did formerly aſſume a Juriſdiion to deprive 
Biſhops, it — 5 Uſurpation ; and what Power he had before 

he Reformation, the Kings of England have enjoyed, fince they 
have been reſtored to their ancient Right; 95 


Gardner, 4 K — 
| Heat were depriv* Worceſter 
— oy ws 2% Coofeheir Bi: Gd Cheſter, * 
on'y Bonne, but /Tunſtall, © ſhopricks of ( Durban, 
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By Commiſſioners appointed by the King: *Tis true, all thoſe 
Sentences of Deprivation were afterwards repealed by Queen 
Mary, but it was not for being Uncanonical, as done by the le- 
gal Authority ; for that Queen made uſe. of the like Power to 
repeal them. The Objections were, that the Commiſſioners pro- 
ceeded ex officio contrary to the King's Eccleſiaſtical Laws, 
that Interrogatories were adminiftred to Witneſſes who were meer 
Strangers to the Biſhops, and examined privately, and not on 
Oath; and that the Commiſſioners would not ſuffer them to 
croſs Examine thoſe Witneſſes, nor receive any Appeal, but 
deprived them pendente appellatione | 


Dilapidations. 


T. Snot only the Intereſt of the Church in general to pre- 
ſerve what belongs to it, for the Benefit of the Succeſ- 
ſors; but *tis a york of common Juſtice and Honeſty that it 
ſhould be ſo; and therefore the Old Canons, and particularly 
that of Cardinal 0thobon, de Domibus Ecilefterum reficiendis, * 

and our own Provincial Conſtitutions require the Clergy ſuf- 
ficiently to repair the Houſes belonging to their Benefices, 
which if they neglect or refuſe to do, for the ſpace of T'wo 
Months after Monition, then the Biſhop may cauſe it to be done 
out of the Profits of the Benefice z and by the Injunctions of 
Edw. 6, Anno 1547. and of Queen Elizabeth 12 Years after- 
| wards, the Clergy are required to, ſet apart the Fifth of their 
Revenue to repair their Houſes, and to keep them in Repair. 


— 


os Fol, 55. 2. 
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The Canon Law having ſo well provided for the Reparation 
of Houſes belongin Sto the Church, the next Thing to be con- 
ſidered is, what ſhall be accounted Dilapidations. | 
And as to that, by the ſame Law, not only the decay of the (») 
Buildings, but waſting the Woods, or any Eccleſiaſtical Reve- 
nues, or cutting down. Timber, are held to be Dilapidations. 
But *tis not ſo at Common Law, for the Church is a Build» 
ing ; yet if tis in Decay, this is not any Dilapidation ſo as to 
charge the Incumbent, becauſe by the general Cuſtom of Eng- 
land the Body of the Church is to be repaired by the Owners of 
Houſes and Lands, in the Pariſh, unlefs where a contrary Cu- 
ſtom prevails. 05 * 
Now the Waſte for which a Pasſon is to be prohibited 
ſhould be ſuch which goes to the Deftruftion of the Eſtate, or 
Revenues which belong to the Church; and therefore. if a (o) 
Clergyman ſhould digg Mine in his Glebe, this hath been held 
to be no Waſte. N a . 
As to Trees, Woods, &c. belonging to the Church care is 
to be taken to preſerve them; for if they are felled for any o- 


ther (p) uſe but for neceſſary Repairs, or for Fuel to be ſpent | 


in the-Manſion Houſe, the Court will grant a Prohibition. 

So if a Vicar cut down Trees in the Churchyard, a Prohi- 
bition lies to ſtay Waſte, and the () Churchwardens may hin- 
der him from carrying them away; this is accounted a Dila pi - 
dation, and by the Opinion of my Lord Cote tis a ſufficient 
Cauſe of Deprivation. | | 
By the Canon Law alſo, Dilapidations are made a Debt which 
is to be ſatisfied out of the Profits of the Church; but if the 
Incumbent ſhould imploy thoſe Profits for his private Benefit, 
then tis to be ſatisfied out of his Perſonal Eſtate, | 

But the Common Law prefers Payment of Debts due upon 
Contract, Cc. before this Debt for Dilapidations ; but not the 
Payment of Legacies. | | 

he Proſecution for this Offence may be brought either 

againſt the Incumbent himſelf, or againft his Executor or Ad- 
miniſtrator; and it was — by Biſhop Bancrofi againſt the 
Son and Heir of his Pr or, Biſhop Aylmer ; againſt whom 
he obtained a Sentence in the Arches for 42101, for Dilapidati- 
ons in the Palace and Cathedral of his Biſhoprick; and becauſe 
the Son had not a Perſonal Eſtate from his Father ſufficient to 
ſatisfy the Damages, the Lord Treaſurer Burleigb was deſired 
to exhibite a Bill in Parliament for the Sale of ſo much of Biſhop 
Aylmer's Eftate as might diſcharge the ſame. 
Tis true, ſuch a Bill is very equitable, eſpecially when the 
Lands, which deſcend to the Son, were purchaſed with that Mo- 
ney, which ſhould have been laid out in repairing the Church 


Ta) 2 Bulft, 279. (6) Sid; 152, (p) 2 Built, 25 J (4) 3 Buiſt. 
158. 1 Roll. Rep, 335. @ | 5 
S 4 1 2 


Dilapidations. 


264, 


and therefore the Heir compounded with Biſhop Bancroft 


for 

good Sum of Money to prevent the making a Law to enforce 
im to pay the whole. 5 ö 

The Proſecution likewiſe againſt the Incumbent is proper in 
the Spiritual Court, and the Remedy is eaſy, for — 
may - uefter the Profits of the Benefice to Repair the Build: 
1 ff ris brought againft the Executor it may be likewiſe in the 
Spiritual Court; but the Succeſſor may have a Special Action 
on the Caſe, upon the common Cuſtom of England. 5 
Quod omnes (r] Præbendarii, Rectoret, I Vicarii Regni Anglia, 
pro tempore Exiſtentes, omnes © ſingulas domus & edificia Præ · 
bendarum, Rectoriarum © Vicariarum ſuarum reparare & ſuſteny 
zare, — ea reparata & ſuſtentata ſucceſſoribus ſuis dimiitere tenean- 
zur, Bc, | 
U pon this Cuſtom ſeveral (s) Actions have been brought, and 
Damages recovered, which muſt be laid out within * Two 
Years afterwards upon the Reparations, or the Party forfeits 
double the Value to the Queen of ſo much as ſhall be received, 
and not ſo employ'd. g | | | 

But it hath lately been queſtioned whether ſuch Actions will 
lay, it was Pas 2 Will's in C. B. between Jones and Hill, the 
Chief Juſtice Pollexfen being of Opinion, that the Suit for Dila- 
pidations muſt be only in the Spiritual Court; and therefore 
cauſed the Rolls of thoſe Caſes mentioned by Sir Simon 2 to 
be ſearched, but found no judgments entered, ſo thoſe Caſes 
could be of no Authority to prove that the Action might be 
brought in the Temporal Courts, but Mich 3 Jac 2. in C. B. 
Rot 332. inter Day and Hollington, there was a judgment 
entered for the Plaintiff upon the Defendant's Demurrer to a De, 
claration for Dila pidations; and therefore in Jones s Caſe, he, ha- 
yingja Verdict, had afterwards a Judgment, but there were only 
2 Judges in Court. The like Action was — about 3 Years 

afterwards in B. R. and the Defendant pleaded a Tender of 10 J. 
which he alledged to be ſufficient, and ſo it was found at a Try. 
al, but not thinking it enough, he began another Suit in the Ec- 
cleliaftical Court for the ſame Thing, to which the Defendant 
pleaded in Bar the Judgment obtained in B. R. and held good, 

Now leſt ſuch a Recovery ſhould be made ineffectual by any 
ſecret Conveyance of the Perſonal Eftate of the (t) Incumbent, 
the Law hath proyided that if any — — makes ſuch a 
Gift of his Goods to defraud his Succeſſor, he ſhall have the 
ſame Remedy in the Spiritual Court againſt the Perſon to whom 
ſuch Conveyance was made, as he might have againſt the Exe - 
cutors of the deceaſed Parſon. x 

Tis to be obſerved, that the Perſon, to whom ſuch Gift or 
Alienation ſhall be made, ſhall make no farther Recompence 


( Hern. 136. (s) Pars. Counc. 80, * 14 Eliz. en 
| n 


(t) 13 Eliz. ca p. 13. 
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for the Dila pidations or Decays which have happened by 
— Fault or Defauln the Incumbent : Therefore, when a Par- 
ſon is inducted, and finds the Buildings in Decay, and that his 
Predeceſſor did not leave a ſufficient Perſonal Eftate to repair 
them; he may have the Defetts ſurveyed by Workmen, and 
atteſted under their Hands in the Preſence of Two or more 
credible Witneſſes, which may be a Means to ſecure him from 
that Charge which might enſue, for zbe Fault or Neglect of his 
Predecefſor. OST EVRA e 


Diſpenſation. See Plurality, Commendam, 


HIS is a Term uſed amongſt the Canoniſts, and it ſigni- 

fies a Particular 2 granted to a Perſon either to 
have i» do that which by the Canon Law he was prohibited to 
do, SWS. | | | 

The firſt Diſpenſations were only Relaxations of that Pe- 
nance, which Perſons were to undergo who had tranſgreſſed 
againſt the ancient Canons of the, Church, but not a total Re- 
leaſe of the Force of thoſe Canons, ſo that they ſhould be no 

onger binding upon the Conſciences of Men. 

But afterwards the Canonifts made it to be a Licenſe for a 
Man to do that which he could not lawfully do without it, with 
a Non obſtante to the Canon it ſelf; and the 2 did uſually 
diſpenſe with thoſe Canons which concerned Diſcipline, upon 
Pretence that the Intereſt of the Church might be advanced by 
it, and by this Means the Severity of the Primitive Dilcigline 
was laid aſide. | 

This made the Biſhops of Rome, who were generally ambi- 
tious of Reputation, to ſtand up for the Ancient Canons; and 
| they proſecuted the Matter with ſo much Zeal, that they were 
{ eſteemed to be the Guardians of thoſe Canons, till at laſt 
' aſſumed a Power vver them, and then this Doctrine was — 
that the Authority of diſpenſing with them was a Peculiar Pre- 
rogative veſted in the Biſhop of Rome, and that no Inferior Bi- 
ſhop had any Manner of Pow<c to diſpenſe. 

For the Canoniſts ſay, that Papa in omnibus pure poſutzvis, C in 
quibuſdam ad Jus Divinum pertinentibus, diſpenſare poteſt, quia 
dicitur omnia Jura babere in ſcrinio Pectoris 7h quantum ad 1n- 
terpretationem © Diſpenſationem, | | / 

Afterwards, by the Permiſſion of this very State, and by open 
and ſolemn Deciſions in our Courts of Juſtice, made in Favour 
of the Pope's Diſpenſing Power, the Eccleſiaſtical Laws were 

almoſt made uſele(s ; and this was the Occaſion why the Parlia- 
ment, Anno 21 Hl. 8. cap. 13. thought fit to reſtrain and limit 
that Power, and they began in Caſes of Pluralities; for by the 
Canons of the Church no Man was to take more than One Be- 
nefice with Cure of Souls, becauſe the ſame Perſon. could not 

reſide in Two Places at the ſame Time, | 1 
| | ut 
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But the * to encreaſe his Revenue, did diſpenſe with 
Men to take Pluralities without Number or Value, and there. 
fore by that Statute the Acceptance of a ſecond Benefice with 
Cure of Souls, where the firſt was of the yearly Value of 87, 
was made void, and that any Diſpenſation to the contrary 
ſhould not only be void, but the Party procuring the ſame 
ſhould forfeit 201. to be divided between the Queen and Pro- 
ſecutor. | 
About Four Years afterwards the (a) Parliament taking No+ 
_ tice that the Nation was made Poor by Exactions of the Bi- 
ſhop of Rome, and that he raiſed great Sums of Money by Diſ- 
— 2 wid they prohibited all Perſons to fue for them from 
Rome in any Caſes whatſoever ; and therefore they veſted the 
Archbiſhop of Canterbury with a Power to grant the ſame in 
Things formerly uſed to be diſpenced withal, but not other- 
wiſe, without the Approbation of the King and his Council, 

My Lord Fobert (6) tells us, that the Meaning of thoſe 
Words muſt be, that the Archbiſhop might Diſpenſe in all ſuch 
Spiritual Matters, which the Pope formerly did, Quaſi de ju- 
re, but not in every Thing which he did generally, for he 
granted Diſpenſations againſt the Law of God, viz. to Mary 
within the Prohibited Degrees, and likewiſe againft the Laws 
of this Kingdom; as for an Alien, who neither ſpoke or un» 
der ſtood Engliſh, to have a Benefice here with Cure of Souls, 
t ho' he never reſided upon it; and 'tis not ſufficient to ſay, 
rhat ſuch a Place may be ſupplied by a Curate, becaufe the 
Grant muſt be firſt legally i'd in the Grantee, before it ſhall go 
in Deputation to another, | 

But tho? the Pope did aſſume this Tranſcendent Authority, 
vet I find a Power was lodg'd\ in the Kings of England long 
before Hi. 8. to grant Diſpenſations in Eccleſiaſtical Cauſes, as 
in Caſes of Appropriations, Commendams, Exemptions, Plu- 
ralities, Ce. 

To inſtance in ſome more particularly, vit. By the Canon 
Law every Spiritual Perſon is viſitable,by his Dioceſan ; but 
William, call'd the Conqueror, exempted the Dean of Batiel in 
Suffex from Epiſcopal Viſitation, — | ſo it continues at this very 

" . : 

And even at that Time, when the Pope was(as my Lord Ho- 
bert calls him) Demon Meridianm, and his Authority very great 
in this Kingdom, the Crown kept Poſſeſſion of that juft Pow- 
er of Diſpenſing I» Spiritualibis, as to retain a Benefice with 
a Biſhoprick to hold Two Livings, Cc. 

'Tis true, it was the Opinion of ſome (c) Parliaments in 
tha: King's Reign, that the Biſhap of Rome had deceived the 
People of England, by perſuading them, that he had an abſo- 
lute Power to diſpenſe with Human Laws in all Spiritual Ca- 


(4) 25 H. 8. cap. 21. (5%) Hob. 147. (e) 28 H. 8. caps 16. 
#7 ſes; 
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ſes; that it was an Uſurpation which derogated from the Im- 
rial Crown, becauſe the King had no Superior here, and that 
e People were not bound to obſerve the Laws of any Foreign 
Prince or Prelate, but only the ancient and accuftomed 
Laws of this Realm; and that therefore it was both juft 
and reaſonable that the King and Parliament might diſpenſe 
— ſuch Laws, and accordingly they did diſpenſe with the 
ame. | 
For, tho“ ſome of thoſe, which we call Eccleſiaſtical Laws, 
were at firſt made by a Foreign Prelate, yet, being eftabliſhed 
here by a long and continual Uſage, they are now become te 
Laws of the Land, and not to be diſpenſed withal by that Pow- 
=—_ which they were origjnally made, but by the Queen her 
ſelf. (d 8 
racy Þ ſhe may diſpenſe with thoſe Laws, ſo ſhe may pardon 
all Suits in the Eccleſiaſtical Courts, which are Pro reforma- 


rtione Morum, or Pro ſalute Anime, 


Divo Cl, 


HIS is a Separation of a married Man and Woman by 
the Sentence of an Eccleſiaſtical judge, qualified to pro- 
nounce the ſame. | 
T ho? the Sentence is now given by ſuch a Judge, yet origi- 
nally the Church had no Power to Divorce for inceftuous Mar- 
riages, and ſo to baſtardize the Iſſue; for theſe were · Acts to be 
done by the Civil Powers, and by the Coercion of ſuch Laws, 
to which the Parties were locally ſubjet; the Church had on- 
ly Power to prohibit ſuch Perſons from receiving the Commu- 
nion with the reſt of the Chriſtians, 
But notwithſtanding the Spiritual Court hath now a Juriſ- 
_ dition in this Caſe, yet the ſodge is reſtrained in this Part of 
his Judicature by ſeveral Canons ; as for Inftance, 
1, (e) He ſhall not give Judgment upon the Confeſſion of 
the Parties alone, without any other Proof. 
2. (f) The Sentence muſt be pronounced in open Court in 
the Seat of ſuſtice, but not without the Know edge of the 
Archbiſhop, Biſhop of the Dioceſs, or Dean of the Arches, 
3. (g) And that in all Sentences of Divorce, A Menſa U 
1 the Parties give Bond not to marry during each others 
ie, | ; 
(bh) The Judge offending in the Premiſcs ſhall be ſuſpended 
mow his Office for a Year, and the Sentence of Divorce ſhall be 
void. | 
By the Laws of the firſt King of the Kowans a Man could 
not divorce his Wife, but either for Adultery, for endeavou- 


(4) 5 Rep. 51. (e) Canon 105. () Canon 106. g) Ca- 
non 107. (b) Canon 108. | 4 
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* Poiſon him, for falſe Keys, or for drinking Wine, 
which was a Crime as 9 as Adultery; and therefore Re- 
lations were obliged to kiſs Women, to find whether they did 
ſmell of Wine; and *tis probable this might be the firſt Occa- 
ſion of ſuch Salutations, which are continu'd to this very Time. 
But there are ſeveral Cauſes of Divorce, of which our Law 
takes Notice. 8 | 
1. Pracomrat, | 
2. Conſanguinty, Affinity, Impuberty, 
3. N 5 . 
And theſe are A vinculo Matrimonii. 


p 1 Adultery, Fornication, propter Sevitiam, 
n 


d theſe are only A Menſa U Wöro. | | 

In all thoſe Caſes where the Divorce is A vinculo Matrimonzz, 
the Marriage was not De jure, becauſe it was void Ab initio; 
for where the Incapacity ariſes by reafon of any Matter pre- 
cedent to the Marriage, there tis only De fafo, and the Sen: 
rence of Divorce in ſuch Caſe is only Declaratory ; that the 
Marriage is diſſolved, for it was abſolutely void before; (i) and 
— of the Parties might marry again, tho' the other was 

ving. | . 
But tis otherwiſe where the Divorce is occaſion'd Ex Cauſa 
Subſequenti, as in Caſes of Adultery, Fornication, c. for there 
the Marriage, being once good, or, as my Lord Coke (k) calls it 
Juſtæ Nuptiæ, can never be difſolved, becauſe ſuch ſubſequent 
Cauſe catinot affect the Bond of Marriage, tho! tis ſufficient to 


8 the Parties A Menſa & Thoro, which is in the Nature 
0 


a Temporal, but not a Perpetual Divorce; and if either of 
the Parties marry again, the other being living, ſuch Marri- 
2 ww, and ſo it was adjudged in the Caſe of Rye and Ful- 
comb, | | 
And asa farther Confirmation of the Law in this Matter, it 
was adjudged about Two Years afterwards that a Divorce 
(m) Cauſe Adulterii is no Bar of Dower, which ſhews that the 
Marriage is not diſſolved, 

But tho? it till continues, yet ſuch a Divorce A Menſa © 


| Thoro doth protect each Party from being a Felon, tho' they 
- marry again, the other being living; for Polygamy was not 


Felony till made ſo by the Statute Anno 1 Fac: cap. 11. in which 
there is a Proviſo, that it ſhall not extend to Perſons legally 
divorced. | 

Tis true the Court, Anno 12 Car. Cro. 461. doubted of this 
Matter in Foreſt's Caſe, where the Divorce was Propter Sevi- 
ztiam of the Husband, and the Woman married again, her firſt 
Husband being then alive; but no Reaſon was given for this 
doubt, only that many Inconveniencies might enſue Divorces 


(i) Cro. Eliz. 857, 858. (k) 3 Inſt. 89, () Noy 19g. Moor. 
(m) Noy 108, Godb: 145. 22 * * | 
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pon ſuch a Pretence, and therefore the) adviſed the Woman 
by get a Pardon, tho the Divorce in this Caſe is grounded upon 
Natural Right, and like a Divorce; for Adultery is never to 
be allowed upon the Confeſſion of the Parties, but upon plain 
Proof. ut of a 5 . 

Pzccontract.] I ſhall now treat of the ſeveral Cauſes of Di- 
yorce before · mentioned, and firſt of Precontratt. . 

T his makes a nullity of the Marriage ab initio; but if a Man 
marrieth a Woman, who is (=) precontracted to another, and 
hath Children by her; they are his Children till the Divorce, 
and then they are Baſtards. | | | 

A Precontra is called a Marriage per verba de preſents tem- 
pore 3 now if after ſuch a contract the (o) Woman marrieth ano» 
ther, the Man, with whom ſhe contracted, may compel her by a 
Sentence in the Spiritual Court to marry him, without making 
the other Man, whom ſhe actually married, a Party to the Sui 
and without any Sentence of Divorce as to that Marriage, an 
if they marry after ſuch Sentence, their Children ſhall be Le- 
gitimate, and this was Bunting's Caſe, Re | 

But it was a very odd Opinion of Serjeant Windbam, who 
held, that if a Man and Woman were contracted, and after : 
wards the Man married another, and then the Woman, with 
whom he firſt contraſted, obtained a Sentence in the Spiritual 
Court, declaring the Marriage to be yoid, and that he and 
the Woman with whom he firft contracted were Man and 
Wife, that in ſuch Caſe they were Man and Wife without any 
farther Solemnity; and this he tells us was the Opinion of 
Mr. Noy; but Juftice Twiſden was of another Opinion, that ſuch 
Sentence did not make a Marriage. Sid. 13. | 

CTonſanguiniry and Affintey.] I ſhall in the next Place 
treat of Conſanguiniiy and Affinity in the prohibited Degrees; one 
of which is a Relation ariſing out of nearneſs of Blood, the o- 
ther out of Marriage. | | 

Cajetan was of Opinion, that the Laws concerning Marriage 
in Leviticus did not bind the Chriſtian Church, becauſe they were 
only poſitive Precepts given to-the Fews, and therefore were 
binding to them only, and not to Chriſtians. | 

But this ſeems to be a miſtaken Opinion, for Marriage was 
inſtituted in a pure State of Innocence, though it was after- 
wards corrupt the inceſtuous Conſociations of Kindred 
in the very neareſt Degrees, which was diſpenſed withal ia 
thoſe early Days, till the World was competently peopled 3 
for at firſt the Marriage of a- Brother with a Siſter of the whole 
Blood was not thought unnatural but neceſſary ; it was enjoyn- 
ed by the poſitive Command of God, which was to encreaſe and 
multiply ; and if Adam's Sons had not gone into their Siſters, 
1 cannot ſep how. the World had been. encreaſed; ſo that 


% 2 Inſt. 93, (0) Moor 109. 4 Rep. 29. . 
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—— marrying their own Siſters ſeems to be cot! with 
ankind. P 
After the Flood many Marriages; which were afterward pro- 


hibited by Moſes, were not only lawful, but rewarded with par- 
ticular Bleſſings, as that of Abraham with Sarah; who was his 


| half Sifter by the Mother's fide, which was expreſly prohibited in 


Leviticus (y), viz. Thou ſhalt not diſcover the ſhame of thy Siſter 
be Doughter 7% — 4 ! K 

And even Moſes himſelf was born of an inceſtuous Marriage 
between Amram and Jocbobed (4), who was his Father's Sifter, 
which is within the Levitical Degrees (r). 

But that primitive Bleſſing which was originally given dy 
God himſelf to Adam in Paradiſe, that he ſhould be Fruitfu 
and Multiply, and repleniſh the Earth, was reſtrained by 
Moſes after the World was peopled, by laying down Rules 
and Probibitions concerning the Degrees of Kindred and Af- 
finity, which he formerly and particularly gave to the Man, 
— none to the Woman, yet the Reaſon of one extends to the 
other. | 

Now *tis to be obſerved, that the Prohibition was given to 
the Man, becauſe in the Act of uncovering the Nakedneſs, Cc. 
he is properly the firſt Agent, and the Woman is only conſent- 
ing to it, for tis as impoſhble that ſhe ſhould uncover his Na- 
kedneſs as *tis for her to raviſh him. 

Some of thoſe Rules are moral Precepts and declarative of the 


Law of Nature it ſelf, and by conſequence were not only oblig- 


ing to the Jews, but to all Chriſtian People; as for inſtance, in 
the deſcending Line a Man is prohibited to marry his Daughter 
or Grandaughter, and as to nearneſs of Blood in that Line, the 
Prohibition goes no farther, but morally it extends to all others 
deſcended from him, though never ſo remote, and the Reaſon 
is given by the learned Grotius, (i) becauſe, though the Wife is 
ſubordinate to the Husband by the Laws of Marriage, yet that 
allows ſo great a Familiarity between them as is not conſiſtent 
with a Duty of a Child to a Parents; for in the aſcending Line 
the Prohibition goes no farther than the Marriage with one's 
Mother in expreſs Terms, but all Degrees upwards in that 
Line are cqually rnd, though not expreſſed, ſo that there 
can be no lawful Marriage cither in the deſcending or aſcend- 
ing Line of Generation, - 
Now the reft of the Levitical Prohibitions in cafes of Mar- 


rage ſeem to be warranted by God himſelf; (t) for when a cer- 


tain Set of the unbelieving Phariſees were of Opinion, that 
they ought to keep the Law of Moſes, and ſome of them who 
came from Fudea had taught the Gentiles that they could not 
otherwiſe be ſaved, when theſe Men could not be convinced 


(p) Lev. 18. ver. 9. (2) 6 Exod. 20. (7) 18 Lev. 12, () Pe 
to 


jute belli, Lib. 2. cap. 5. (f) Acts 15. 


to the coritrdry by the Arguments of St. Paul and Baraabas, 
they went together to Jeruſalem, where a great Council of the 
Apoſtles and Elders were aſſembled to determine this Matter; 
and Peter, who was their Speaker, told the People that theſe Me 
tempted God by their Opinions to put a Yoak upon the Necks 
of the Diſciples, which neither they nor their Fathers were able 
to bear ; the Reſult of this Council was (as it appears by the 
Letter which they ſent to Antioch) that it ſeemed good to the 
Holy Ghoſt, and to them to lay upon the Gentiles no greater 
Burthen then thoſe Four neceſſary Things; 

1. To abſtain from Meats offered te Idols. 

2. From Blood. 

3. From Things ſtrangled. | 

4. And from mpreia, which our Tranſlation hath rendered 
Fornication, but in the Septuagint it ſignifies any unlawful or in · 
ceſtuous Copulation. | 

It could not be ſimple Fornication, becauſe, by the very 
Law of Moſes, that was ſatisfied by the Marriage of the Man 
with the Woman, and frequently by a pecuniary Compens 
ſation. | . | 

So where St. Paul in his Epiftle to his Corinthians (a) Con- 
demns the Marriage with his Father's Wife, becauſe it was 4 
Fornication not ſo much as named amongſt the Gentiles, this 


could not be intended of a ſimple Fornication, but of any in- 


ceftuous Marriage. 

Another of thoſe Prohibitions is, that a Man ſhall not diſco- 
ver the Nakedneſs of his Brother's Wife. by 

'Tis to be obſerved, that before this Prohibition, it was not 
only lawful, but a Man ought to marry his Brother's Wife if 
he died without Iſſue, and the raiſing up Seed to him was called 
the doing the Office of a Kinſman, as in the Caſe of Oaaa (x) 
before the Law. | | 

After the Law this was ſo well known among the Evange- 
lifts, that when. the Sadducees () who denied the Reſurrection, 
told our Saviour that Moſes ſaid, if a Man died without Chil- 
dren, his Brother ſhould marry his Widow, and raiſe up Seed 
to his dead Brother; and having likewiſe told him, that one 
- amongft them had married Seven Brothers ſucceſirely and 
asked him whoſe Wife ſhe ſhould be at the Reſurrection? Our 
Saviour did not condemn the Cuſtom, or take notice that the 
Marriage was unlawful, but anſwered the Queſtion plainly, 
* That at rhe Reſurrection there was no marrying, &c. 

ut though this Law was not binding to the Fews, unleſs the 

dead Brother had no Iſſue; yet tis obligatory to us Chriſtians 
in the ftrift Senſe and Acceptance of the Words; for St. Jobs 
Baptiſt told Herod, Matt. 14. 4. it was unlawful for him to mar- 
ry his Brother's Wife, 
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There is another degree of Affinity which reſembles this, 
and tis where a Man Marries bis Wife's Siſter, this is likewiſe 


within the Livitical Degrees. 


But ſome Arguments have been invented to prove that the 
Reaſon is not the ſame in theſe Caſes, for the Text ſhews u 
what account One Brother ſhall not marry the Widow of his 
deteaſed Brother, viz. becauſe he fhotild not diſcover the 
Nakedneſs of his Brother's Wife. 

Now that can be no reaſon againſt a Man's marrying his 
Wife's Sifter, becauſe it mutt be preſumed; that he hath unco- 
vered his firſt Wife's Nakedneſs before he married her Siſter. 

The Scripture which concerns this Caſe is in theſe Words, 
viz. (a) Thou ſhalt not take a Wife to ber Siſter to vex her to unco- 

ver ber nakedneſs, beſides the other, in her Lite- time, which im- 
plies that it may be done after One Siſter is dead, for then ſhe 
cannot be vexed. a 

It was the Opinion of Grotias{b) that thoſe Words ought 
not to be under ſtood as an indefinite Prohibition that one Man 
ſhould not marry Two Siſters, but that he ſhould not have 
them at the ſame Time ; and he tells us, that by an Apoſtoli- 
cal Canon (c) ſuch Marriages were not condemned as Sinful, 
but Inconvenient, and the Puniſhment was was that the Perſon 
fo marrying could not be admitted into the Order of a Prieſt. 

Cunzus * tells us, that fuch Marriages were forbidden to the 
Fews, for no other teaſon, but becauſe Two Siſters never lived 
quietly mr One Husband, as other Women did, who were 
not ſo nearly related. | 

But ſome are of Opinion that the ſaid Canon cannot be un- 
derſtood of having'T wo Siſters at the ſame Time, for that was 
never permitted amongft Chriftiarfs, therefore it muſt be in- 
tended of marrying One Sifter after the Death of another; 
and if that was lawful when that Canon was made, why was 
there any Puniſhment inflicted for doing a lawful Act? If it 
was unlawful at that Time, how came it to be lawful ſince? 

A Degree a little more remote, is the (4) marrying the Wives 


iter Daughter ; there was a Libel in the Spiritual Court 


againſt the Parties thus married, and they proceed there to 
Excommunication, but a Prohibition was granted, and the 
Defendant demurred upon it, but it doth not appear what be- 
came of it by ſome of the Reports of that Caſe; but Jones ſays, 
a Conſultation was granted; and my Lord Vaughan (e) tells us, 
that in the very like Caſe a Prohibition was denied, though 
this Marriage is not expreſly within the Levitical Degrees, but 
becauſe Marriages more remote are forbidden, the Htgh-Com- 


(a) Lev. 18. 18. (b) De jure belli, lib. 2, cap. 5. part 14. 
(e) Canon 18. * Cunzus de Repub. Hebr. lib. 2 cap. 23. 
(4) Sid. 434. Raim, 464. 2 Lev. 254, Jones 118. 3 Lev. 364. (e) 
Vaugh. 206, 2 Vent. 9. | | 

LOT 'miſhogers 
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Ki: (fioders gave Sentence of Divorce (f) in ſuch Caſe, and upon 
& Motion for a Prohibition upon the Statute 32 H. 8. it was 
denied, becauſe the Court never Prohibits in Caſes of Mat- 
riage, but where they ate out of the Levitical Degrees; and 
this was Man's Caſe; Tis true, Serj. Moor hath reported the 
ſame Caſe to the contrary, viz. That a Prohibition was granted 
becauſe it was a Marriage not prohibited, but this might be 
upgn the firſt debate of the Caſe ; for my Lord Vaughan tells 
vs* that at firſt Prohibitions were granted upon the (g) Statute, 
in Caſes which were not ſpecifically mentioned in the 18th of 
Leviticus, but that upon Conſideration of the Degrees therein 
prohibited; Conſultations were afterwards granted, becauſe 
ome Marriages muft be prohibited which are not nominall 
expreſſed in that Chapter, as the Marriage of the Father with 
his own Daughter. b 

But there is 4 late Authority in Print as to this Matter, 
viz. + where 4 Man married his firft Wife's Sifter's Daughter, 
it was ſaid, this was expreſly againft the * Canon, which Pro- 
hibits all Marriages within the Levitical Degrees, and expreſſed 
in a Table ſet forth by Authority, Anno 1563. 

So where a Mari married his Siſters Daughter, this is within 
the Levitical Degrees; and this was (b) Sir Giles Allington's 
Caſe, but Huntley tells us, it was the Daughter of his Half Si- 
ſer, by the Father's fide, and that he was fined 10000 I. com- 
mitted, excommunicated and divorced. | | 

Anno 8 Wil one Haynes, having married his own Sifter's 
Baſtard, was proſccuted in the Spiritual Court for Inceſt, and 
the Court of King's Bench was moved for a Prohibition, upon 
the Authority of my Lord Coke, who tells us one || Parſons mar- 
ried the Daughter of his firſt Wife's Siſter, and it was adjudged 
a good Martiage, and not prohibited by the Zevitical Degrees: 

Another Reaſon was given, becauſe a Baſtard Daughter is 
ho Daughter, according to that Rule in Law, Qui ex damnato 
coitu naſcuntur inter liberos uon comgutantur. As to Parſons 
Caſe, which my Lord Coke miſtakes for one Richard Parſon's 
Caſe, a Prohibition was granted; becauſe it did not appear in 
the Libel, that the Marriage was againſt the Law of God; but 
my Lord Chief-Juftice Vaughan, who had ſeen the Record, tells 
us that a Conſũltation was afterwards granted; becauſe the 
Plaintiff in the Prohibition had not faggeſted, that the Mar- 
riage was out pf the Levitical Degrees; he only ſays it was ex- 
tra leges Levititales, i which is as if he had ſaid they were not 
under the Jewiſh Commonwealth, when he ſhould have averred 
the Marriage to be extra gradus Leuiticalec. | 

However that was a Marriage of his Wife's Siſter's Daughter, 
but this was for matrying his own Sifter's Daughter; and à 


Hero. Eliz. 228. Moor 907. (g) 32 Hen. 8. + 2 Lut. 1077. 
Can. 99. (b) Vaugh, 323. |} 1 laß. 235 +*+ Vaugh. 248. 
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Daughter ſhe is ſo as to make the Marriage 2 
being a Baſtard, ſhe is not a Daughter, ſo as to take an Eftate 
of Inheritance by deſcent from her Anceſtor. 2 

A Man married his great Aunt, being the (i Widow of his 
Grandfather's Brother, by the Mother's fide, and this was not 
held inceſtuous; but marrying with an Aunt is prohibited, 
becauſe tis a Contradiction that ſhe ſhould be inferior to her 
Husband in point of Marriage, and ſuperior to him in point of 
Parentage. ; 

The reaſon is not the ſame where the (k) Uncle married the 
the Neece, becauſe he is ſuperior in both reſpedts, but yet in 
ſuch caſe a Conſultation was granted. | 
But now by the Statute 52 Hen. 8. cap. 38. all Marriages are 
declared to be lawful between Perſons who are not prohibited 
hy God's Law to Marry, and that no Reſervation or Prohibiti- 
on (God's Law excepted) ſhall impeach any Marriage withia 
the Levitical Degrees, which are as follows; | 


— 


(7) Vaugh. 206, 2 Vent. 9. (&) 2 Levintz. 254. Raim. 464. 


In | 


Tis to be obſerved upon theſe Degrees, that in Affinity the 
Man is prohibited to Ny cnn ep ns Wife ; the Text in Te- 
viticus is his Father's Brother's Wife; but to Marry the Mo- 
ther's Brother's Wife is within the ſame Degree, and · that is 
not prohibited. _ _ 138 2 F 4 
He is likewiſe forbidden to Marry his Brother's Wife, which 
was not prohibited by the Few:ſb Law | generally but only in 
Caſes where the Brother died legring 1 de, for, ifhe had none, 
the ſurviving Brother was commanded to Marry the Widows 
He is alſo prohibited to Marry his Wife's Siſter; but this 
was not forbidden to the Jews, but only during the Life of both 
Sifters, that the firſt Wife might not be vexed by her Husband's 
marrying her Sifter, for Polygamy was allowed amongſt the 


we. ny ot + 
About 23 Years after the making the aforeſaid Statute, viz, 
Anno 5 EIn. there was a Table ſet forth by the Queen, in 


which the ces of Marriage were contained 3 and about 40 
* — wy Anno 1 Fac: all Perſons nee in 

y anon to Marry within the Degrees p . 
Law of God, and exprefied in char T ble — that Marri- 
ages otherwiſe contratted ſhall be inoeſtuous. 
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In this Table, the Degrees of Conſanguinity and Affinity are 
likewiſe mentioned; it was ſet forth by Archbiſbop Parker, and 
qudered to be-pubtickly fixed in every Church at the Charge of 
the Pariſh ; and therein a Man is expreſly forbid to Marry his 

Wife's Sifter, which Prohibition is confirmed by a Canon made 

in a Convocation lawfully aſſembled; and afterwards preſent- 
ed to the King for his Royal Aﬀent, according to the Statute 
25 H. 8. and ratified by him under the Great-Seal of England, 
So that ſuch a Marriage is againft the Law of the Land, and 
ſo it was adjudged in Hill and Good's Caſe. 
- 'Tis probable, the Statute before-mentioned was not made 
upon any Religious Conſideration, but in a Compliment to 
Hen. 8. who had married his Elder Brother's Widow; and (as 
the Hiftories of thoſe Times mention) being very weary of her, 
deſired a Divorce upon a Scruple of Conſcience, that the Mar- 
riage was unlawful; and having procured the Opinions of ſeye-. 
ral Divines in his behalf, the Parliament made that Law to 
prohibite Marriages within the Zevitical Degrees, which was 
a Confirmation of his Divorce for this- is the firft Inftance 
which can be given of the Parliaments medling with Marriages, 
in the Degrees of Kindred: / \ 

However, a Law it is, and my (20 Lord Coke, in his Ex poſi- 
tion upon it, tells us, That all the Law of God, which Prohi- 
bits Marriages, is contained in the Zeyzrical Degrees, which 
muſt be a Miſtake ; for Perſons precontracted, and thoſe who 
are naturally Impotent, are prohibited by God's Law to Mar- 
ry, becauſe the end of Marriage is fruſtrated, Where there is a 
natural Impotency in either Sex, and yet 7er Marriages are 
not prohibited by the Laws of Moſes, ö 20 

Impubertp.] Martiages _ nubiles 2 are unlawful; 
now the Age of Conſent for a Man is 14 Years, and for a Wo- 
man 12 Years; and therefore if Two are married before the 
Age of Conſent, and are divorced for that Reaſon after they 
come to full Age, the Woman may have an Aſſize for (a) Lands 
given to them in Frank Marriage, which ſhews that the Bond 
of Marriage is diſſolved, for otherwiſe ſhe could not have an 
Aſſize againſt her Husband. | | 

It was for this Cauſe that (b) Kenn was divorced, and there- 
upon a Queſtion did ariſe, viz. He had Iſſue by his Wife from 
whom he was divorced, and afterwards He married again, his 
firſt Wife being living, and he had likewiſe Iſſue by his ſecond 
Wife, which Marriage was by Sentence in the Eccleſiaſtical 
Court declared to be lawful after his Death; the Queſtion in 
the Court of Wards was, Who ſhould be his lawful Heir ? And 
it was adjudged that the Daughter of his ſecond Wife ſhould 
inherit; for though it was proved that he lived with his firſt 
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Wife 10 Years before the Divorce, and were both of Age 6f 
Conſent, yet ſuch Conſent ſhould not be averred againſt a Sen- 
tence of Divorce, ſo long as it ſtood unrepealed, becauſe the 
Eccleſiaftical Judge had declared the Marriage void; and he 
is Judge as well of the Age of Conſent, as the Original Con- 
tract. | | 
'Tis true, ſuch Sentence of Divorce might be repealed after 
the Death of one of the Parties, in an Action at Common Law, 
where the Conſent may be proved, when the Parties were ot 
Age; for the Divorce for Impuberty is but Evidence, and not 
Concluſive, becauſe the Matter is properly triable in the Tem- 
poral Courts. and — 
But tho' a Divorce may be repealed after the Death of the 
Parties, yet a Sentence of Divorce ſhall never be given after 
their Death, for that would be to baſtardize their Iſſue. 
Now, he who would baftardize an (c) Heir muſt make the 
Marriage void, by ſome Judgment legally executed; but that 
cannot be done after the Death of one of the Parties, becauſe 
the Marriage is then determined. | * 
Frigiditr.] This is a Term which relates only to the Man, 
who hath a Perpetual Inability to Generation; and 'tis called 
Arftitudo or Impotency, when it relates to a Woman. 
As to this Matter there happened a very remarkable Caſe, 
Anno 40 © 41 Eliz. which was thus; | ; 
The Wife of one (d) Bury was divorced: from him Cauſ# fri- 
L21diratis, it appearing that for Three Years after the Marriage 
ſhe Remanſit Virgo intacta propter perpetuam impotentiam of her 
Husband ; he ro rds married again, and had Children; and 
the Queſtion was, Whether they were legitimate or not ? And 
adjudged that they were, becauſe born during the Coverture, 
and before any Divorce had as to the Second — which 
they agreed to be voidable, but that it continu'd a Marriage 
till it was diffolved. | | ; 
My Lord Coke tells us, a Writ of Error was brought upon 
this Judgment, and that it was affirmed in the Queen's-Bench 
upon great Deliberation ; but yet it ſeems to be a very hard 
Judgment, and the Diſtinction, which is there made, vig. That 
2 Man may be Habilis C inbabilis diverſis temporibus, is not ap- 
Plicable to the Circumſtances of that Caſe; 'tis true, a Man 
_ be fo, where the Inability is Ex maleficio; but if a Man 
hath a Perpetual and Natural Impotency, 'tis impoſſible he 
ſhould be Habilis at any Time; and the Marriage in ſuch Caſe 
is not voidable, but void Ab initio. | 
My Lord Anderſon, who reports this Caſe, ſets forth Part 
of the Libel in theſe Words, vi. That the Wife Nunquam Car- 
naliter cognita fuit (by Bury), aut cognoſci potuit, aut poteſt; idgz 
(c) Bro. Abr. fo. 224, Plito 3. (d) Moor 225. And. 135. 
5Rep. 98. Dyer 179. | 
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vitium „ Gi m generandi, quibus ante 
| —— rabat; que impotentia © vitium gent rationis 
nulla Medicorum Arte, aut temporis curſu corrigi vel rolli poteſt: 
And yet he tells us it doth not appear by any ſpecial Words 
what was the Cauſe of that Sentence; now it ſeems plain, 
that thofe Words muſt import a Perpetual and Natural Impo- 
tency, and that he was divorced for that Cauſe, and if ſo, the 
Sentence was W becauſe he had Children by another Wo · 
man, which would be impoſſible, if he was Perpetud frigidus. 
But 'tis to be obſerved, that the Reaſon of the Sentence be · 
Foremention'd is agreeable to the Civil Law, which requires 
that there ſhould be a Cohabitation for Three Years, for the 
Trial of the Diſability, before any Proof is allow'd to the con- 
trary, unleſs it plainly appears upon the Oath of able Phyſi - 
cians ; and upon Inſpettion of the Perſons, that the Impotency 
is not accidental, but natural and incurable. 
But the Inſpection was introduc'd by the Canon Law; and if 
tis favourable to the Man, there is no Occaſion of any other 
Proof, for he is to be inſpetted firſt, and if thereiis no Doubt of 
his Ability, then the Wife is ſpared ; but if that is doubtful, the 
Wife is to be inſpected, if ſhe hath not been married before. 
To the like Purpoſe was the Lady Eſſex Caſe, who, upon her 
Petition to King James I. obtain'd a Commiſſion under the 
Great Seal, directed to the Archbiſhop of 3 and to 
Five other Biſhops, Oc. to proceed in a Cauſe of Nullity of 
Marriage, between the Earl of Eſſex and her ſelf, by Reaſon 
of his Frigidity. - 
. _ The Libel againſt him was, that for Three Years after the 
Marriage they did cohabit as Man and Wife ; but that, before 
and fince the Marriage, he had a Perpetual Impotency, at leaſt 
in reſpect to her. | | 
The Earl replied, that he was Frigidus quoad illam, but not 
as to any other Woman, for he found that he was not Apta to 
have Children. 
Thereupon the Commiſſioners appointed Three Ladies and 
Two Midwives to inſpect her, who returned that ſhe was Apta; 
and becauſe the Law preſumes that where there is Three Years 
Cohabitation after Marriage, Et nil ad copulam, there muſt be 
Impotentia coeundi in viro; which Diſability, whether it pro- 
ceeds from any natural Detect, or by any other Accident what · 
ſoever, yet if it precede the Marriage, it ſhall con vict the Man 
of Impotency, and by i Alta make it void, 
y 


* 


This was the Caſe of Alphonſo VI. King of Portugal, who was 
divorced from the Queen by a Sentence, which imports, that 
they had done their beſt to conſummate the Marriage without 
being able to ſucceed, and that the Fault was wholly in him, 
which proceeded from an Infirmity, which he had when he was a 
Child, and was now incurable; ſo that the Impotency being 
certain, there was no Occaſion of Inſpection, or of Cohabita- 
tion 
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tion for Three Years, as à farther Proof, therefore the Mar- 
age was declar' d to be de faſto, and not de jure; and it was void. 

M. For Adultery there may be a Divorce, A Men- 
ſe & Thoro, but the Marriage ftill continues; therefore, if the 
(e) Husband' after ſuch a Divorce releaſes a Bond made to his 
Wife before the Coverture, *tis good. | 

But yet after ſuch a Divorce, the (f) Wife may ſue alone 
in the Spiritual Court, for a Defamation ; and the Husband's 
Releaſe in ſuch Caſe is not good, becauſe the Suit was merely 
for a Spiritual Matter, *tis to reftore her to her Credit an 
Reputation; and the Cofts are not given to recompence any 
Damage, but only Pro Expenſis litis ; ſo nothing is veſted in 
the Husband upon which this Releaſe might operate. 

'Tis true, if after ſuch a Divorce the Woman will ſue atone 
for a Legacy, the Releaſe of the Husband ſhall be good, becauſe 
the (g) Legacy was once veſted in him by the Intermarriage 
and the Suit brought by the Woman was for a real Intereft 
in the Thing it ſelf, which ſhe had loft by the Intermarriage. 

She may likewiſe bring a Writ of Dower after the Death of 
her Husband. 

St. Matthew tells us, (b) That whoſoever ſhall put away his Wife 
(except tis for Fornication) and ſhall marry another, comminteth 
Adultery ; from whence it hath been concluded, that where 
the Divorce is for Fornication, the innocent Perſon might. 
marry again without being Adulterous. : 

But the Words of the other Evangelifts being general, and 
without any Exception, are indefinitely againſt Marriages, af- 
ter any Manner of Divorce, as thus, () Whoſoever all put 
away his Wife, and marrieth another, comminteth Adultery; and 
whoſoever Marrrieth ber who is put away committeth Adgltery; and 
(k) St. Paul tells us, That the Wife ſbould not depart from ber Hus- 
band, bus if ſhe departs let her remain unmarried. 

Now the Anſwer to this may be, That where an inſpired 
Writer afſerts a Thing fully in one Place, and not ſo full in ano- 
ther, that muſt be expounded by the Place which is moſt full. 

*Tis probable, that upon the Authority of theſe Scriptures 
the * Canon Law is againſt Second Marriage, after any Di- 
vorce, .whilft both Parties are —_— by which Law there is a 
Reftraint in the very Sentence it ſelf (vi. ) that the Parties ſe- 
parated A Menſa £5 Thoro ſhall live chaftly, and not marry du- 
ring each others Life, and that no Sentence of Divorce ſhall be 
pronounced, until the Party requiring the ſame ſhall give good 
Security and Caution to the Court not to break the ſaid Prohi- 
bition; and if the Judge ſhall give Sentence in any other Man- 


(e) Cro. Eliz. 908. Moor 605. 683. . (f) 3 Bulſt. 264. NoY 
108. Godb. 345. 1 Rol. Rep. 426. 2 Rol. Abr. 298. (g) 2 Rol. 
Abr. 301. (b) 19 Mat. 9. (i) 10 Mark 11. 16 Luke 29. (&) 

1 Cor. 7. 11. * Canon 107, T | | 
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ner, (1) he ſhall be ſuſpended from the Exerciſe of his Office 
for a Year, and that the Sentence ſhall be void. * 
Now, is all theſe Sentences of Divorce, or rather Separaz 
tion A Menſa C Thoro, the Civil Law requires that there 
ſhould be this Clauſe, viz. Difos J. S. ſcilicet Partes illat 

1 cupiunt di vortium, ratione Adulterii allegati & probati a Tboro 
& Menſa, ac mutua Cohabitatione, ac Obſequiorum Conjugalium 
impenſ.one, donec, & quouſq, duxerint invicem reconciliandos, © non 
aliter, nec alio modo ſeparamus; and not only the Security be- 
forementioned is to be given, but the Judge himſelf is requir'd 
expreſly to inhibit the Parties from marrying again, and ta 
admoniſh them to liye ſingly till reconcil'd, and it they marry 
afterwards, *tis accounted by the Canon Law to be Adulterous, 
and the Parties may be puniſhed in the Spiritual Court. 

But this Separation, whilſt the Bond of Marriage ftill conti- 
nued, was an Invention of the Canonifts, for the ancient Fa- 
thers of the Church had no Notion of it; they were of Opinion 
that the Bond of Marriage was attually diffolved in Caſes of 
Adultery, eſpecially where the Woman was an Adultereſs, be- 
cauſe the End of Marriage being to aſcertain the Ifſue, and the 
Contract it ſelf being no more than a mutual Transferring the 
Right to each others Perſon, in order to that End; therefore, 
the breaking that Contract doth naturally infer that the Marri⸗ 
age is difſolved, and the rather, becauſe the End of Marriage 
it ſelf isdeſtroyed. ; 

I ſhall conclude this Head with the famqus Caſe of the Mare 
chĩoneſs of r who was convicted of Adultery in the 
Reign of Hen. 8. and the Marqueſs was divorced from her in 
the Beginning of the Reign of Ed. 6. and thereupon a Com- 
miſſion was granted, and directed to Archbiſhop Cranmer,and ta 
Nine other Divines, to certify whether ſhe continued his Wife 
notwithſtanding the Divorce A Menſa & Thoro, and whether. 
by. the Word of God he might marry another. | 

But, before this Matter was determined, the Marqueſs mare 
ried again; at which the Privy Council were offended, — 


according to the Canon Law, the fixft Marriage was good, 
continued after ſuch a Divorce. 7% 

The Marqueſs inſiſted, that by the Law of Goq the very 
Bond of Marriage was diſſolved for Adultery, and that Mar- 
riage it ſelf was never thought to be indifſoluble till the Cue 
of Rome had made it a Sacrament, but yet that Church by the 
Help of the Canoniſts had invented ſuch Diſtinctions which 
made it ealy to be avoided, | 

That it would he very Inconvenient if a Marriage ſhopld 
not be diſſolved for Adultery, becauſe then the innocent Per- 
ſon might live with the guilty, or be tempted to cammit the 
like Sin, if the Bond of Marriage till continued, 


( Canon. 108. 


In 


„„ = 
In ſome ſhort Time afterwards the Delegates gave Iran | 
in Favour of the Second Marriage ; and amongſt other Things ' 
they founded it upon the Definition our Saviour made of Mar- 


Tiage, | ' * 

Thes Two ſbould be One Fleſh, ſo that when that was divided, 
as it muſt be by Adultery, the Marriage it ſelf was diſſalved. 
| That St. Paul, ſpeaking of an Unbelieyer departing from his 

Wife, tells us, that in ſuch Caſe the Belieying Party is not un- 
der Bondage, which is an Intimation that the Bond is diſſol- 
yed meerly for forſaking his Wife, and if ſo, it muſt certainly 
be diſſolved for Adultery. Sha 

*Tis true, the (a) Sentence, given by theſe Delegates, was 
about Four Years afterwards confirmed by à private Act of 
Parliament, to which Two Peers and Two Biſhops diſſented, 
and the Second Marriage was declared to be good by the Law 
of God, any Canon or Eccleſiſtical Law to the contrary note 
3 : 

But in the very next Year, viz, Anno 1553. that Act was 
repealed; and the Reaſon is mentioned in the Preamble, vi. 
becauſe it was obtain'd upon private Reſpects, and that it was 
an Incouragement for licentious Perſons to procure Divorces 
ppon falſe Allegations, | 

Pzopter Haevitiam.] A Divorce Cauſa Sævitiæ is ground» 
ed Ex jure Nature; for lince Marriage was inſtituted in a State 
of Innocence, it muſt of Conſequence be for the mutual Com- 
fort and Help of each other, and therefore a cruel and ſevere 
_ Uſage fruſtrates one of the Ends of that State. 3 
Ibe Spiritual Court hath a proper Juriſdiction in Caſes of 
this Nature, and we have inftances of Suits brought there by 
the Wife for a Separation, Propter Sevitiam ;, and in one “ Caſe 
Sentence was given for the Husband againft the Wife, yet he 
was forced to pay all the Coſts for her; afterwards the Wife 
brought an Appeal, and becauſe the Husband would not appear 
and anſwer, and. pay for the tranſmitting the Record, he was 
excommunicated ; and the Court of Common Pleas doubted 
whether they ſhould grant a Prohibition, becauſe the Proceed- 
ings were according to the Courſe and Practice of the Eccle- 
ſiaſtical Courts. | 

The Wife of one Porter was + divorced from him for the ſame 
Cauſe, but it was A Menſa © Thoro only; for this Sort of Di- 
vorce gives the Woman Liberty to live ſeparately from her 
Husband ; and *tis no more than a Proviſion for her Safety, and 
to avoid his cruel Miſuſage, for ſhe cannot marry again during 
his Life, without being in danger of committing || Felony. 

Laſtly, There is ſome Difference as to Lands and Goods of 
Perſons divorced. 


PS 


(a) B. H. R. 2 Pl. 192, * Cro, Car. 16. + Cro. Car. 461. 
1 Jac. cap. 11. | | 


For 


For if Lands are given to * Hnsband and Wife, and to the 
Heirs of their Bodies begotten, and afterwards they are divor. 
s y ſhall have only a Freehold for their reſpettive Lives 
but their Children ſhall never inherit, for that is loft by che Di. 

vorce. | 
If are joint Purchaſers, and afterwards divorced, they 


mall hold by Moities. 


As to Goods, if a + Woman, who hath a Perſonal Eftate, mar- 
rieth and is divorced, ſhe ſhall have her Goods again; but if 
the Husband had diſpoſed or ſold them during the Coverture, 
ſhe is without Remedy. | Fits id | 
Ta is a Benefice collated by the Patron to an Eecleſiaſti · 
In 


1 cal Perſon, without Preſentation to the Biſhop, or any 
itution by him, or Induction by his Order, 


But this Collation muft be to a Prieft lawfully ordain'd, be- 


cauſe every Donative muſt be of a Parſonage - Vicaridge, or 
other Eccleſiaſtical Dignity within the Statute 14 Car. cap. 4. and 
the Collatee ought to take the Oaths, and make the Subſcrip- 
tions purſuant to that Statute, | 
The Original of theſe Donatives was either, 
1. By a Royal Licenſe, Or, . 
2. By ſome particular Privilege. 133 
As to the firſt, the Queen, by ber Letters- Patents, may Li- 


cenſe any Perſon to found a Chappel, and may appoint that it 


ſhall be a Donative, and not preſentable, and that the Incum- 
bent ſhall be deprived by the Founder and his Heirs. 

As to the other, there have been peculiar Privileges granted 
to Lords of Mannors, who had ſeveral Tenants living remote 
from the Church to ere Chappels for them, and ſome for the 
Conveniency of ſuch Lords — their Families, with Liberty to 
put in whom they would, ſo as he was a Man. in Holy Orders; 
and the Biſhops in thoſe Days granted theſe Privileges to en- 
courage ſo good an Undertaking, which, having been continu'd 
Time out of Mind, do now turn to a Preſcription. 

There are ſome, but not many of theſe Donatives in England, 
and tbey differ in every Thing from other Eccleſiaftical Li- 
vings ; as for inſtance, 

They are not preſentable, unleſs made ſo by the Patron, (a) 
but if he will preſent to; the Biſhop, and his Clerk ſhould be ad- 
mitted, inſtituted and inducted, upon ſuch Preſentation, it 
{hall never be a Donative afterwards, but ſubje& to the juriſ- 
diction of the Ordinary, and in all other Caſes ſhall be like other 
Church Livings, but this muſt be under ſtood where ſuch Pre- 
ſentation is made by the rightful Patron; for if *tis done by a 


* Bro. Abr. 254. Plito 9. + Bro. Abr. fo. 224. Plito 1. (a) 
Co, Lit. 344. 2 Rol. Abr. 342. Cro. Eliz. 653. | 
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per r, tho* his Clerk ſhould be inſtituted and inducted, yet 
t ſhall not make it Preſentative, becauſe a Preſentation 
Uſurpation in the Caſe of a Donatiye is yoid in it ſelf, for tha 
is not preſentable, unleſs by the true Patron. Lf 

"Tis not ſubject to a Lapſe, either to the Biſhop or the Queen, 
but the Patron may be compelled by Eccleſiaſtical Cenſures to 
fill the Church, and when tis full the Incumbent muſt ſubſcribe 
the Declaration, and take the Oaths enjoined by the Statutes, 
92 as all other Clergymen are bound to do; and if *tis a Bene» 

ce with Cure of Souls, he muſt ſubſcribe the 39 Articles,” 
But it hath been a Queſtion whether a Donative can be a Be. 
nefice with Cure, c. becauſe in the ſtrict Acceptation of the 
Word, it fignifies a Living which is gain'd by Inftitution and 
Induction which is agreeable to the (c) Canon Law, viz. That 
all Eccleſiaſtical Livings ſhall be had by !hftitution, either bx 
the Biſhop or his Chancellor, or by thoſe who have Epiſcopal | 
Juriſdiction; and without ſuch Inſtitution a Benefice can nei- 
ther be lawfully had or retain'd ; but there are ſome Inſtances 
to the contrary, .. 3b | 
For the Church of the Tower of London is a Donative, and 
in the Queen's Gift; and 'tis a Benefice with Cure of Sou 
and the Incumbent comes in without Inftitution, Cc. fs 
Neither doth every Inftitution ſuppoſe a Cure of Souls, for 
the Queen hath ſeveral Donatives in Wales (4), but yet the In- 
cumbents are inſtituted by their reſpective Ordinaries. 
I The Deans of Cathedrals do not come to their Deanries by 
Inſtitution, and in that oy reſemble Donatives, but they are 
not ſo, becauſe they are ſubject to Epiſcopal Viſitations; be» 
| fides, their Grants of any of their Poſſeſſions muſt be confirm- 

ed by the Biſhop and Chapter, tho' the Queen is Patroneſs of 
the Deaury; but Grants made by Incumbents of Donatives 
muſt be confirmed by the Patron. | 

As to the Patron's hora ama to ” ap by Eccleſiaſti- 
cal Cenſures, my Lord Rolls (e) tells us, that it was adjudged to 
the contrary in Fairchild and Gayre's Caſe, that the Ordinary 
may ſequeſter the Living in Caſe of Refuſal, and that he ma 
deprive the Incumbent if he ſees juſt Cauſe, in both whi 
Points I think he is miſtaken. 

This Caſe is reported in ſeveral Books which I have peruſed, 
and can find no ſuch Thing (F, but rather the contrary ; for 
— Croke doth not mention either the Sequeſtration of the 

rofits, or Deprivation of the Incumbent: Brownlow hath 
tranſcribed this Caſe out of Telverton verbatim, where we 
find the Chief Juſtice Popham of Opinion, that if an Incum- 
bent of a Donative preaches Hereſy, the Ordinary may correct 


"(b) 14 Car. 2. 1 W. & M. (c) Decret. Lib, 3. (d) Sid. 427. 
le) 1 Rol. Rep. 453. () Cro. Eliz. 653. 2 Cro. 63. Lel. 6. 
2 Mar, 1765. 1 Brownl, 201. 


tim, 


kim, for his Perſon is not exempted from that Juriſdiftion, tho* 
the Place is. I 2 
Bat the other Judges were of a contrary Opinion. vi. That 
His Perſon is privileged by reaſon of the Place; that the Patron 
and not the Ordinary may deprive him, if he hath a juſt Cauſe 
fo to do; and ſo tis in Serjeant Moor's Report, viz. That he is 
. fubje@ to the Viſitation and Correction of the Patron, but nei- 
ther of them ſpeak any Thing of a Sequeſtration by the Ordi-+ 


nary. 

"is therefore the undoubted Right of the Patron to viſit 
and depłive; but if the Incumbent will reſign, it muſt be to 
Him, and not to the Ordinary; and if he is diſturbed in col- 
lating his Clerk, he may have a Quare Imped:t againſt the Bi- 
ſhop and the Diſturber, but that wauld be to admit himſelf 
out of Poſſeſſion, and therefore tis more adviſable to try the 
Right ia an Ejectment, or in an Action of Treſpaſs, in which 
the Plaintiff muſt certainly recover, becauſe a Donative can - 
not be filled by Preſentation. | 

But if he ſhould recover in a Quare Impedit the Writ muſt 
be directed to the Sheriff to put the Clerk in Poſſeſſion, 

Now this Right which the Patron hath to viſit comes thus, 
viz. If the Queen doth found a Church or Chappel, ſhe may 
exempt it from the Viſitation of the Biſhop, and in ſuch Caſe 
the Lord Chancellor may viſit by Virtue of a Special Commiſ- 
fon for that Purpoſe ; but if ſhe gives Licenſe to a Subject to 
found a Church or Chappel, and exempt it from the Juriſ- 
diction of the Ordinary; tis viſitable by the Founder and his 

—2 and this was the Original of all the Donatives in Eng- 


However, whether tis a Benefice with Cure or not, tis ſafe 
for the Collatee to * ſubſcribe the 39 Articles in the Preſence of 
the Ordinary of the Dioceſs, and likewiſe to read the ſaid Ar- 
ticles within Two Months after he hath Poſſeſſion, and alſo ta 
read the Morning and Evening Prayers in his Church within 
that Time, and to declare his Aﬀent and Conſent thereunto, 
_—_— by the Statute 14 Car. 2. cap. 4. his Living becomes 
voi a | | 

Laſtly, Marriages may be made there without Licenſe ; and 
therefore, if any One ſhould libel againſt an Incumbent of a 
Donative, for ſuch Marriages  *tis a good Suggeſtion to alledge 
that the Church is a Donatiye, and that the Donor may appoint; 
Commiſſioners De jure to viſit and inſpect, and that the Or- 
dinary ought not to intermeddle. Sid, 4325 NE IN 
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Daplex Quertl s.. 
As the Patron hath a Remedy at Law by a Quere Impedis, 
A where a 12 — refuſes to inſtitute the Perſon RR 
o likewiſe the Clerk hath a proper Remedy in the Eccleſtaſti- 
cal Court; for he may complain to the Arches if be is refuſed 
by a Biſhop, and to the Deſegates where the Refuſal is by the 
Archbiſhop; And upon this Complaint, the Dean of the Ar- 
ches writes to the Biſhop in forma juris, which Writing is cal» 
led Duplex Querela. ks 
But becauſe by the * Canon the Biſhop hath 28 Days to in- 
form- himſelf of the Sufficiency of the Clerk after the Preſen- 
tation is tendered to him, therefore by the ſame Canon tis 
enjoined that a Duplex Luerele ſhall not be granted till that 


Time is expired, and Oath made thereof, and that the Biſhop 


refuſed to grant Inſtitution, or enter into Bond with Sureties 


to prove the ſame to be true, and this under Pain of Suſpen- 


nſion of the Grantor from the Execution of his Office for 
alf a Year, to be denounced by the Archbiſhop, and that the 
38 Querela ſhall be void; in which Canon there is a Pro- 
viſo, that the Biſhop ſhall not inſtitute another in the mean 
Time with Prejudice to the Perſon preſented, ſub pens nulli- 


. tatig. | ' 


| As to the Form of this Reſcript, and the Proceedings on it, 
*tis as followeth. | a ; | 
Tis to contain a Monition, that within Five or Nine — * 
the Biſhop ſhould admit the Party complaining, and alſo a Ci- 
tation for him to 2 by himſelf, or Froctor, at another Day, 
in caſe he ſhould refuſe ſo to do, and then to ſhew cauſe of his 
Refuſal; there is alſo an Inhibition to him purſuant to the Ca- 


non before-mentioned, not to admit another pendente lite. 


The Proceedings upon it are thus, viz. the Clerk who hath 
got the Preſentation muſt procure ſome Perſon to admoniſh 
the Biſhop to admit him within the Time mentioned in the 
Duplex Querela; and Three Hogs afterwards the ſaid Clerk 
ought to apply himſelf to the Biſhop and pray Inſtitution, and 
tender Mintel to ſubſcribe the 39 Articles, and to take the 
Oaths of Supremacy and Canonical Obedience; and this he 
2 to do twice more, infra dies præſcriptos in duplici 88 
and if he cannot be admitted to the Preſence of the Biſhop, 
then he ought to make his Proteſtation in the Preſence of ſome 
credible Witneſſes. | | 5 4 

T he Biſhop, after ſuch Admonition, refuſing to admit the 
Clerk, ma cited by a Meſſenger to appear; and if that 
cannot be done perſonally, then the Meſſenger may acquaint 
the Biſhop's Servants, that he hath ſuch a Citation, ad Iaſtan- 
iam R. B. to inftitute him to ſuch a Benefice, 444 


„* 
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Then 


286 Duplex Querela; 


Then after the Day on which he ſhould have 4ppear'd, if he 
had been perſonally cited, the Court will decree a Citation 


done, if not, then it muſt be fixed to the outward Doors of his 
Palace, Houſe, or Cathedral. hy Av 0 

- Afterwards the Day of executing the Monition and the In · 
hibition, the ſeyeral Days on which the Clerk prayed Inftitu« 
tion, the Day of his citing the Biſhop, and of his Refuſal to 
admit, Je. are to be certified by the Perſon citing; and this 
is to be done on the back of the Duplex Querela. Fas 

- Then the Biſhop, after Three Proclamations, is adjud 
Comtumax, and the Judge pronourtces the Right of Inftitution 
to be devolved on him, and decrees that the Clerk fhall be ins 
— and that he will write to the Archdeacon to induct 


Then the Clerk muſt apply himſelf to the Archbiſhop to ex- 
amine- him, and if he approves him, then he writes to the 
Jadge, fiat inſtitutio; but before he is inſtituted, tis uſual for 
the Clerk to give Bond to indemnify the Judge. 

If the Biſhop doth appear and alledge a Caufe of his Refu- 
ſal to admit the Perſon, as that the Church is full, or that 
the Perſon preſented is a Simonaick, unlearned, Ge. then they 
are to proceed to Tryal; and if the Biſhop fails in his Proof, 
then the Judge pronounces Sentence for his own Jurifdittion, 
and condemns the Biſhop in Cofts. = 1 | 
But if the Biſhop will not defend the Suit, the pretended 
Incumbent may do it, and alledge that the Church is full of 
himſelf; but then the Judge will firſt pronounce Sentence for 
his own ſuriſdiction, becauſe the Biſhop hath alledged nothing 
to oppole it. | | 2 5-20 
But if the Biſhop will allow ſuch Incumbent fo defend the 
Suit in his own Name, then the Judge cannot deeree for his 
own Juriſdiction until the Cauſe is determined. 

And in this caſe where the Biſhop appears and refuſes to 
inftitute, *tis not a ſufficient cauſe for him to alledge that Two 

Perſons are preſented to the ſame Living, and fo the Church 
is become litigious; becauſe, if it was ſo, he ought to | genes; 
upon a jus patronatus to try the Right, but if not, and one of 
them appears to the Judge to be incapable, or otherwiſe de- 
ficient, he may admit the other without any Inquiſition upon 
a jus patronati, becauſe the Right of Inſtitution is pro bac vice 
devolved on him tliro' the Negligence of the Biſhop. 

There are not many Inftances of this way of Proceeding in 
our Books, ſome there are. 

Sir Timothy Hutton's (g) Clerk was inſtituted by the Archbi- 
fhop of Tork, and inducted by his Warrant upon the Refuſal 
of the Biſhop of Chefter to admit him. 


(. Hob. 15. 


* * n 


Tis 


wits & modris, which muſt be perſonally executed if that can be 
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*Tis true, there was another preſented to the Church who 


ſuad the Incumbent in the Delegates, ſuggeſting that his In- ? 


itution was void, becauſe it was done by the Archbiſhop out 


of his Province in Time of Parliament at Weſtminſter, and 


by conſequence the Induction muſt be void; but a Prohibition 
was granted, becauſe the Church was full by Induction, which 
is a Temporal Act, and which ſhall never be ayoided but by a 
Suit in the Temporal Courts: | 2 
Therefore a Duplex Querela will not be a proper Remedy 
where another Perfon is inducted; but if Two Patrons * 
tending a Title (b) to Preſent, do each of them grant a Pre 
ſentation to his Clerk, and the Biſhop refuſeth one who bri 
his Duplex Querels, and upon that obtains Inftitution and In- 
duction, and afterwards the Biſhop grants Inſtitution to the 
other, the Suit ſhall till go on in the Spiritual Court to 
niſh the Biſhop for a Contempt in granting Inſtitution 


an Inhibition, and pendenze lite; but quoad the Incumbency a 


Prohibition was granted. 


But in ſuch caſe (i) if the Biſhop had refuſed both their 
Clerks, and then one of the Patrons had brought a Quare l. 


| — againſt him, and pending that Writ a Duplex Querels had 
en brought by the other, and upon the Neglect of the Bi- 
ſhop to a N the Archbiſhop had granted Inftitution to the 
Clerk t Patron, though he had been Incumbent for Six 
Months, yet he ſhould be removed if the other Patron reco- 
ver in the Quare Impedit becauſe he came in pendente lite. 
| This way of Proceeding againft the Biſhop is proper, where 
the Refuſal is for Incapacity, or any other perſonal Defe in 
the Clerk, becauſe are Cauſes which the Spiritual Judge 


ma . 
| 9 ebe Refuſal is upon Pretence that the Church is full, 


becauſe the Plenarty ariſing upon Inftitution ſhall be tried by 
the Certificate of the Biſhop” - 15 


Eccleſiaſtical Law. See Canons, 


Ho the Common Law is diſtinct from the Eccebafticak 


yet *tis not excluſive of it, for both are conſiſtent wi 
the Rights and Liberties of the People, and both are efta- 
bliſhed upon the ſame Foundation; for as the Common Low, by 
which our Civil Rights are determined, is made up of fi 


Cuſtoms which, by the genefal Conſent of the People, have 


Time out of Mind obtained the force of Laws, ſo the Eccle- 

ſaſtical Law is made up of ſuch Canons and Conflitutions which 

have been received and ——_—_ by the People, and which 

b 4 — Practice have been uſed in our National 
urc LD 


e Moor 879, 1 Leone 384, (7) 2 Roll, Abr. 391, Moor 
572, i "oF 
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=. This Church is divided into Two Provinces, and goveris 
end by Two Archbiſhops, who have a Right to conſecrate Suf- 
ragan Biſhops, to viſit each Dioceſs within their reſpective 
Provinces in ſuch manner as is ſettled by Cuftom, the Right 
of receiving Appeals in Eccleſiaſtical Cauſes, the Cuſtody of 
vacant Sees, 0. 4 2 o# 
Then the Biſhops in each Dioceſs have a Right of Juriſdi- 
* over their Clergy, which is as aneient as Chriftianity 
t ſelf; for as ſoon as a Church was built, there was a Bi- 
ſhop ſet over it, who had Authority to preceed againſt the 
Clergy according to the Canons. | 3 | 
_ And to ſhew that the Common Law doth not exclude the 
Spiritual Law, 'tis to be obſerved, that, when it was reftored 
to our Anceſtors by the Magna Charta of King Jobn, the very 
firſt Paragraph of that Charter ſecures the Rights and Liber- 
ties of the Church, that is, as my Lord Coke (k) tells us, all 
their lawful Juriſdictions. | 
No admitting that by Magna Charta it appears, that *tis 
the Fundamental Right of the People to be tried by their Peers, 
that is, by Juries which is not uſed in the Spiritual Courts; 
yet this is no Argument that the Proceedings in thoſe Courts 
are inconſiſtent with our Rights, for if it ſhould, the ſame 
may be alledged againſt the Courts of Equity and Admiral 
12 who do not proceed according to the courſe of Common 


. | 25 
Nis true, theſe words in Magna Charta, Nec ſuper eum ibi- 
mi nec mittemus niſi per legale judicium parium ſuorum muſt re- 
late to Tryals by Juries; but then thoſe words which immedi- 
ately follow, viz. hel per legem terre muſt extend to any other 
cuſtomary way of Tryal allowed by the Law of the Land. 

We often fay, that ſuch a Thing is ſo at Common Law, by 
"Which we really mean, that it was ſo according to the feudal 
Law received here, which was originally inſtituted to keep the 
People under a Military Service; and though it was a Law 
which had its Riſe from abroad, yet 'tis become part of the 
Common Law by being generally recetyed here; as for inſtance, 
*tis part of the Common Law that Lands of Inheritance ſhall K- 
neally deſcend ; This is agreeable to the feudal Law, becauſe 
it was to go to him who was moſt likely to perform ſome Mi- 

I'muſt confeſs, my Lord Coke gives another Reaſon for it, (1) 
and tis a very weighty one; for he tells us, that Lands deſcend, 
becauſe they are Ponderous, which Reaſon would hold in Hol- 
land as well as here, but there *tis otherwiſe. 

'Tis after this manner that ſeveral Canons made in Foreign 
Nations are now become part of the Laws of this Land, not 
by Virtue of any Authority from the Pope or any other Poten- 


* (4) 2.Inft, 3. (1) In Ravilifſe's Caſe. 


fate, 
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tate, but by being received Time out of Mind, and allowed 

to paſs for Law among us; which, together with thoſe ancient. 

Canons made in Provineial Councils at home, and which have 

been received by a genetal Conſent; do make up the Body of 
cal Law | E211 Bos 


the Eccleſiaſti s of this Realm. | 
Examination, See Biſhop; Exchange of Beniefices; See Refigs 
| nation. | 
Excommunication. 


been uſed in the Church by removing ſcandalous and 
ed Perſons from receiving the Sacrements, and from the 
Fellowſhip of Chriſtians in general, and that the Sentence 
was uſually pronounced by the Biſhop himſelf; and that, after 
* Courts were eſtabliſhed, it was always given in thoſe . 

ourts, _ END. 2 9 
Our Eccleſiaſtical Hiſtories tell us, that the African Church 
was the Glory of her _ whilft ſhe kept her Diſcipline un- 
corrupt, but as ſoon as ſhe became remiſs in it; ſhe by degrees 
was over-run with more Hereticks and Schiſmaticks than any 
other Chriſtian Church, and at laſt wholly deſtroyed; ſo that 
where orice Chriſtianity flouriſhed in the | pany Purity, there 
is not at this Day the leaſt Remains of it to be feen. 

And _ by the Depravity of this Age, this Diſcipline is 
fo much de Died, that *tis look*'d upon to be no more than 
Brutum ful men; yet the Sentence it ſelf is not the leſs dread- 
ful, for being contemned by Men of corrupt Principles, who 
had rather live in their Sins than be reformed by Pennance. 

'Tis a true Obſervation, that thoſe Perfons, who are the moſt 
Profligate in their Morals, who make a Feft of Religion, and 
who hve ſecurely in Sin and Folly, are likewiſe the only Men 
who repreſent the Cenſures of the Church to be intignificant 
Trifles, when the wiſer part of Mankind do believe that ſuch 
Cenſures are abſolately neceſſary, even upon the Principles of 
Natural Reaſon; for they were practiſed by the Gentilei, who 
had no other Light to direct them, and likewiſe the Fews them- | 
ſelves, to whom the Wilt of God was revcaledy and afterwards 
introduced into the Church by our Saviour himſelf, 

As to the Gentiles, it muſt be admitted, that Government 
is abſolutely neceffary in all manner of Societies, and that tis 
impoſſible they ſhould fubſiſt, without a Power lodged: ſome- 
where to puniſh thoſe Perſons, who break the Rules and Or- 
ders by which the Government ſhould be preſerved. 

Therefore, among the Heathens, who had Forms of Goyern- 
ment in their Idolatrous Aﬀemblies, thæte are ſeveral Inſtances 
of their Prieſts, excluding wicked Perſons from the Sacrifices, 
and this was only by the _—_ of Nameral Reaſon, . + 

: | avs 


4 I S certain this is a Puniſhment which for many Ages hath 
wic 
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Thus Zucar tells us of Peon, 

2 Solitus templis arcere nocentes, EM 
And Vrgil's Prieſts, when they were about to ſacrifice to 
their Gods, made publick Proclamation to the People, 


Procul, ob procul eſte prophani ! 
— — Tytoque, 40 lite Tuco. 


And this Monitory Excommunication was held ſo ſacred 
among them, that not a Man dar'd to be preſent at the Sacri- 
fice, who was conſcious, to himſelf that he was then under the 
guilt of any notorious Crime. 1 Gas 83 

To come nearer home, the Druids, who were the chief Prieſts 
among the barbarous Gawls, forbad thoſe Perſons who difobey- 
ed their Decrees to approach their Sacrifices; and. this was 
eſteemed in thoſe Days to be the greateſt Puniſhment that thoſe 
Heathens could inflit on the Syrer, for they loſt all Con- 
. among Men, and werò deprived of the Benefit of 

e LAW. , | | | 
I ben as to the Jews, ſome Men are of Opinion, that what 
was done.in the Patriarchial Times, was to be a Guide to them 
when they became the peculiar People of God: Therefore, 
the caſting Adam out of Paradiſe, the grievous Cenſure u 
Cain, the Curſe of Noab upon Cham, for deſpiſing his Father, 
and that of Jacob upon his Two Sons, Simeon and Levi, who 
had murthered the Shechemites : Theſe and many more Inftan- 
ces ſhew that God would have notorious Offenders caſt out of 
his Preſence, and that ſuch were not worthy of the Company 
of his People. 5 12 

'Fis very true, there are not many.Inftances of Excommu- 
nications under the Ceremonial Law; ſome; there are, as that 
of the (a) Tribe of Benjamin, which was pronounced in a 
Religious Aﬀembly to be accurſed, and the People obliged 
themſelves by a Solemn Oath not to converſe with them. 

Now, the true Reaſon why we have: ſo. few. Inftances of Ex- 
communications under that Law, may be becauſe the Govern 
ment among the Jews was then a Theocracy, There was no 
manner of diſtinction between Temporal and Spiritual Courts, 
for the Prieſts were veſted with a Power to puniſh all Offen- 
ders; and ſome were puniſhed by God himfelf'in a peculiar 
manner, vi. by ſtriking them with Leprofies, as he did Miri - 
am, U;ziah, Gebazi, &c. And this was an e | Excommu- 
nication, becauſe, by the Jewiſb Law, ſuch leprous Perſons were 
always excluded the Congregation of the Faithful; | 

Sometimes he puniſhed Men with ſudden Death, as Corab and 
his Companions; ſo that it was not neceffary for the Prieſts 
always to inter poſe, and by their Power to Excommunicate 


— Bt PRI I ——_ 


rr e | 
or | | Immoral 


Exrcommunicatior, 297 
Immoral and Scandalous Men, becauſe God himſelf often in- 
flicted the Puniſhment on them; 2 
| Beſides, whilft the Jews were thus governed, all little Of- 
fences were expiated by Sacrifices, and the Prieſt reconciled 
the Offender to God and the Church; and where God did not 
immediately puniſh for great Offences, the Prieft always pro- 
nounced his tence, which ſhew'd it was the Divine mY 
that, whilſt the Fews were under the State of Theocracy, lew 
and,vitious Perſons ſhould be puniſhed by thoſe who were the 
Governors of the Church. Ng” 
After the Birth of Chriſt, and when the Fews became Tri- 
butary to the Romans, we find that the chief Men among them 
decreed, whoſoever confeſſed Chriſt ſhould be excommuica- 
ted. 7 

This made ſeveral of the Sanbedrim afraid, left they ſhould 
be caft out of the Synagogue, and that was a Puniſhment by 
which Men were excluded from all Religious as well as Civil 
Converſation. N Myr 

I know Mr. Selden would have this cafting out of the Syna- 

ogue to be a Puniſhment inflicted by the Temporal Magi- 
rate, and to be only an interdit from Civil Commerce, be- 
cauſe Temporal Affairs were tranſatcted there. 
But the very Notion of the Word is enough to convince one 
that the cafting out of the Synagogue was an interdict from 
Religious Aſſemblies, becauſe at firſt that was a Place pe: 
culiarly ſet apart for Religious Worſhip, and always uſed for 
that purpoſe, till the Fews were made ſubject to the Romans, 
and then ſome Cauſes, which they were unwilling to have re; 
dreſſed by thoſe Heathens, were privately determined among 
themſelves in their Synagogues, and ſomefimes Offenders were 
puniſhed there by Whipping. 1 
But this was contrary to the eftabliſhed Uſage and Cuſtom, 
or thoſe were certainly Places of Religious Worſhip; our Sa- 
viour himſelf takes Notice that the Phariſees ſtood ray ing in 
their Synagogues: And becauſe throughout the whole Land of 
Canaan there was but one 2 Temple, where all the Jews 
aſſembled at ſome ſolemn Times in the Year, therefore it was 
neceſſary that the leſſer Places ſhould be ſet apart for Religi- 
ous Worſhip all the reſt of the Year, and thoſe were their Sy- 
nagogues. 2 | | 1 

Among the Chriſtians there is a Church com poſed of a So- 
ciety or Corporation of Perſons converted at fir ſt by our Sa- 
viour and his Apoſtles, to whom he gave the Government of 
that Society, and Laws and Rules aiftin from the Civil State; 
and as in all other Governments, ſo in this of the Church 
tis natural that a Power ſhould be lodged at ficſt in thoſe 
Spiritual Governors, and afterwards in their Succefſors, to 
puniſh thoſe who tranfgreſs againſt thoſe Rules. 


U 2 
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| Therefore, when St. Peter, in the Name of the reft of the 
Apoſtles, acknowledged Chrift to be the Son of God, he re- 
plied, thou art Peter, (which Word in the Original ſignifies 


a Rock) upon which Rock (that is, upon the Confeſſion of his 
Faith in Chriſt) he would build his Church; and then tells 


him that he would give them the Keys of the Kingdom of Hea- 
ven, and that whoſoever he ſhould bind in Earth ſhould be 
bound in Heaven. 

Tis probable our Saviour might uſe this Metaphor of the 


| Keys, becauſe the Church is uſually compared to a Houſe the 


Keys whereof belong to him who hath the chief Care of the 
Family ; ſo that the Keys, which he gave to St. Peter and his 
Succeſſors, was only a Power to admit ſome Perſons into the 
Church, and exclude others by Excommunicating them from 
the Company of the Faithful; and fince he gave them no Tem- 
—— Power, tis evident they have no other Method to puniſh 

fenders, but by turning them out of the Communion of the 
Church: And this is not ſuch an inſignificant Puniſhment as 
ſome Men fancy, for our Saviour poſitively, and without a 


Metaphor, tells us, that whoſoever Sins they remit ſhall be 


remitted, and whoſoever they retain ſhall be retained. 
Now, the beſt Expoſitors of theſe words tell us, that by the 
Pronoun (they) the Governors of the Church are fignified ; 


that by Remiſſion is meant an Abſolution upon Repentance ; 
and by Retaining we muſt underſtand a continuing Impeni- 


tent, and ſo not capable of a Pardon under the Guilt of Sins, 

So that where the Governors of the Church ground their 
Cenſures upon a Doctrine which is true, and if it appears ſo 
to the Perſon himſelf who is cenſured, -and yet he will obfti- 


. nately deſpiſe it, in ſuch caſe he deſpiſes the Minifters of Chrift 


who ſent them, in whoſe Name, and by whoſe Authority the 
Sentence was pronounced. 5 | 
It was a Sentence which expoſed a Man to more Temporal 
Misfortunes, than any which was pronounced by Civil Magi- 
ſtrates, for their, Judgments did not ſuppreſs the Accounts and 
Offices of Humanity, much leſs the Duties of Conſanguinity; 

but Excommunication armed the Father _— the Son, an 
the Children againſt their Parents; it ftifled all the Senti- 
ments of Nature; it broke all the Bonds of Friendſhip and 
Hoſpitality, and reduced the Criminal to the Condition of 
ſuch who. were infected with the Plague; and as often as he 
went abroad, he was look'd upon as a Monſter; And yet tis 
certain, that in theſe Primitive Times, when Diſcipline was 
vigorouſly exerted with Severity, the Church was then in the 
higheſt Reputation, and had no occaſion to be protected by 
the Civil Powers; for the Purity of her Doctrine, co-opera- 
ting with the Exactneſs of her Diſcipline, brought more real 
Proſelyres to her in thoſe Ages, than have been converted 
ſince that Time, | 8 | 
1 | And 
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And it was by this means that Calvin himſelf attempted to 
make Converts from the Church of Rome; for he took care to 
eſtabliſh a Form of Diſcipline in Geneva, and ſuch a Conſiſtorial 
Juriſdiction, which had Power to exerciſe Canonical Cenſur 

and puniſh even to Excommunication; and on all Occaſions he 
maintained the Right of his Conſiſtory with an inflexible. Se- 
verity. | | | 
This being the Original of Excommunication, I ſhall now 
ſhew that it hath been practiſed ever ſigce in the Chriſtian 
Church ; and that St. Peter, to whom this Power was firtt gi- 
ven, was the firſt who executed it, upon Simon Magus, for his 
Hypocriſy z he was Baptized, and pretended to be a Believer 
but it was to no other purpoſe, but that he might purchaſe of 
the Apoſtles a Power of doing Miracles, for which he offered 
them Money, but St. Peter curled him and his Money, and told 
him that he had neither Part or Fellowſhip with them. | 
In like manner St. Paul delivered Hymeneus and Alexander 
unto Satan, and ordered the inceftuoys Perſon at Corinth, who 
had brought ſuch a Scandal upon the Chriſtian Religion, to be 
delivered likewiſe to Satan; which was the Form of Excommu- 
nication then uſed, and for a long Time afterwards. | 
The Apoftles, after they had planted Churches, took care to 
veſt the Biſhops whom they placed there with this Power, and 
they eruced it in the pureſt Ages, upon Cerdon and Marcion, 
and ſuch other Hereticks who lived ſoon after them; and this 
they did a long Time before the Empire became Chriſtian, and 
by conſequence before they had any Power or Aſſiſtance 
from the Temporal Magiſtrate. NS i a 
It was then that the Nature of this Church- Power was beft 
underſtood, and as it was never uſed by the Apoſtles but up- 
on' great and extraordinary Occaſions, as upon thoſe who 
preached another Goſpel, and ow ſuch who did not love 
the Lord, ſo it was never practiſed by thoſe primitive Biſhops, 
but upon Apoſtates, Hereticks, and. other very Scandalous 
Perſons, whom they would not ſuffer to be in their Commu- 
nion, till, by a ſober and ſolemn Profeſſion of their Re entance, 
they were re · admitted to ſome part of Religious Worthip; but 
they were not ſuffered to ſtand amongf the reſt till they had 
paſſed through ſeveral Degrees of Pennance, and ſo were gra- 
qdually received into the Church f 

So that this Power is for Edification, and not for DeſtruQi- 
on, and never to be uſed but upon ſuch Sinners who are wilful 
and obſtinate, and who live in à deliberate Contempt of the 
Rules and Orders of the Church ne 0 Riſhops, who were 
at firſt veſted with this Power, and their Succeſſors, for many 
Ages, kept within the Bounds of their Spiritual Juriſdigion 3 
they were always obedient themſelves to „ and ne- 
ver aſſumed any coerceive Power over the Eſtates or Bodies of 


Men, Pope Gregory VII. called Hildebrand, was the Firſt who 
By 5 U 3 | made 
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made uſe of it, by depoſing Hen. 4. and this was not till the 
Eleventh Century, and in the Reign of our William called the 
Conqueror. Ks 4 att 
' We have a famous Inftance as to this Matter, in the Caſt 
of Paulus Samoſatenſis, who was depoſed from his Biſhopric 
by the Council of Antioch, but he ſtill kept Poſſeſſion of the 
Palace; and the Fathers of that Council did not pretend to 
remove him, for that was done by the Aliftance of the Empe- 
for Aurelian. 12 | 
And *tis obſervable, that thoſe Biſhops had never greater 
Reverence, than when they alone exerciſed this Spirityal. Power 
of Excommunication, for then the Chriftians paid them fo 
much reſpe&, that tney never travelled into Foreign, Parts 
without Credentials from their proper Biſhops ; ſome of which 
were called Commendatory Epiſiles, and thoſe were granted to 
Perſons of Note and Diftinttion 3 ſome were called Communi: 
catory Epiſtles, and thoſe were granted to ſuch Perſons who 
were in'the Communion of the Church ; and ſome were called 
Epiftole Dimiſſorie, and thoſe were granted to the Clergy when 
they were to ſettle themſelves under another Biſhop, and all 
theſe Epiſtles were comprehended under the general Name. of 
Litere Formate, becauſe they were written in a peculiar Form 
and Character. | . 
The Church at that Time had no Dependence on the State, 
it was a Spiritual Society by its ſelf, and as ſuch it ſubſiſted for 
ſome Ages, and whilſt its Cenſures were pronounced for great 
Offences they were eſteemed Divine, and were in order to re- 
form the Criminal, and to prevent the Judgments to come z 
and if People were as really convinced now as they, were 
formerly, that there was no Salvation to be had out of the 
Communion of the Church, they would certainly dread Ex- 
communication, which 1 * them of that Communion, as 
much now as they did in the firſt Ages of Chriſtianity. ; 
. *Tis a vain Objection to alledge, that, ſince the Empire be- 
came Chriſtian, the Civil Magittrate had a Power to puniſh 
all Crimes; ſo that now there is no Neceſſity of Excommunica- 
tion by the Church; for *tis certain, that, after Conſtantine's 
Time, the Biſhops did excommunicate without any Aſſiſtance 
from the Magiftrate ; and Arrius himſelf was firft excomm 
nicated by te Biſhop of Alexandria, before any Applicatias 
was made to the Emperor. | | 
This was the con ſtant Practice when Chriſtianity was en- 
couraged, and when it was under no manner of Perſecution; 
and in Conformity to this Practice it was declared by ſeveral 
Councils, that it was a Power wy veſted in Biſhops, but 
becauſe they might be ſubject to Miſtakes, therefore Appeals 
were decreed from their Cenſures to a Synod, but never to the 
Emperor. | | _ 


* 
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Rut as Animoſities about different Opinions encreaſed, and 
when Men became formed into Parties, then tbey excommu- 
nicated one another for little Wire in which they differed, 
till at laſt Excammunication had not that awe up p Men, as it 
had at firft, and ſo by Degrees the Authority of the; Sentence 
came to be deſpiſed. | WIN ts 

Then alſo the Spiritual and Temporal Courts did, by turns, 
encroach upon each other, which was never attempted before. 
Tis true, Princes had put reſtraints ij pon the exceſs of this Power, 
by Eccleſiaſtical Courts, and particularly here in England; for 
William, called the Conqueror, would not ſuffer any of his Mi- 
niſters to be excommunicated, without Notice given to himſelf, _ 
becauſe it might probably fall upon a Perſan whoſe Service 
=—_— be neceſſary to ſupport him in his new acquired Domi- , 
nions. | f | 


. 
* 
. 


But when once Diſputes came to be 3 by cunning Ci- 
vilians and Canonifts, then various Caſes of Excommunication 


were brought into the Spiritual Courts, diſtin from tile anci? 


under the Intricacies of the Canon Law. aer 

Ex communication was then divided into ma jorem & mino- 
rem; by the one the Party is deprived of the Sacraments, and 
dying under the Sentence is not to have Chriſtian. Barial, but 
then by the (a) Canon he muſt be denounced to be excommu- 
nicated. e 1 22 , 

By the other he is deprived of the Sacraments and Divine 
Worſhip, and this latter Sentence is Regent uſed. for. Obſti- 
nacy, Diſobedience in .not appearing -upon Citations, or not 
ſubmitting to the Injunctions of the Court, or for Coſts of Suit, 
Proctors Fees, or for ſome other ſmall Offences z as for in- 
ſtance, in the (b) Reign of Edw. 8 the Biſhop of Hereford ex- 
communicated every Man who fhould Hunt in his Woods, 
Parks, Chaces or Warrens, in Malverne, and catch Hares, Co- 
nies or Pheaſants there; or elſewhere in his Dioceſs. 

This and many more Excommunications for ſuch frivolous 
Matters made the People inſenſible of the Danger of ſuch 
Cenſures, the Contempt whereof hath gradually encreaſed for 
many Ages, inſo much, that the Commiſſioners in Edw. 6, 
Reign, ho were to reform the Eccleſiaſtical Laws, amongſt. 
the reſt, thought it proper to reduce Excommunication nearer 
to its primitive Inſtitution, and therefore they were of Opinion 
that it never ought to be denounced, but for obſtinacy in great. 
Faults, and that the Judge who was to give the Sentence ſhould 
be afhſted by a juſtice of the Peace, and the Miniſter of the 
Pariſh where the Offender lived, together with Two or Three 
more learned Presbyters, in whoſe preſence the Cauſe was to 
be examined, and then Sentence might be given, and afters. 


(a) Canon 68, (6) 2 Rol, TS 177. DT 
| 2 


ent Method and Practice, ſo that the Church hath long groaned 


wards 


eg6 Ercommunication. 
wards put into Writing, and tranſmitted to the Miniſter of 
the Parith, eic. and to ſome neighbouring Minifter, and then 
no Perſon was to Eat or Drink with him, except his own Fay 
mily, and if they did, being admoniſhed to the. contrary, they 
were alſo to be excommunicated ; and if the Offender con- 
tinued 40 Days under the Sentence without ſhewing any Re · 
pentance, then the Biſhop was. to certify it into the Chancery, 
upon which Certificate the Writ de Excommunicato * | 
was to be ifſued, and always directed to the Sheriff, by Virtue - 
wicrecf the Perſon was to be taken, and committed without 
Bail, until he Conform ; and he could never avoid this Sen- 
tence by an Appeal, becauſe the Legality of it is to be deter- 
- mined by an Eccleſiaſtical Judge. a | 
Afterwards, Anno 22 Eliz. it was propoſed to a Convocation 
then aſſembled at Paul's, that this Church-Cenſure might be re- 
formed, and thatno Perſons might þe excommunicated, but for 
great Crimes. | ach fy 
Tis ttue, Contumacy is a very great Crime, for tis a Diſobe · 
gience to Authority, and in that reſpect there is no great diffe- 
rence, whether the original Cauſe is T rivial or not; and there - 
fore it was thought fit, that, inſtead of Excommunication, ſome 
| other Puniſhment ſhould be inflicted upon thoſe who were in 
Contempt, in diſobeying any Proceſs upon a frivolous Occaſion z 
and that was to be fined and committed, if a Layman ; and Suſ- 
penſion and Sequeſtration, if a Clegyman. | | 
But I do not find this proceeded any farther, than a Pro 
ſal, ſo there was no Reformation of this Church Cenſure, but 
it remains to this Day, as it was then. = | 
Before I ſhall particularly treat of this Certificate, and the 
Writ, which is grounded upon it, I muft take Notice of ano- 
ther ſort of Excommunication invented by the Canoniſts, which 
is meationed likewiſe in our (a) Statutes, and that. is an Ex» 
communication zpſo fatto, which is major Excommunicatio, for 
tis a Rule amongſt them, that Excommunicatio fi mpliciter prolae 
ta intelligenda eſt de majori, ä | 
Now; tho' in this Caſe the Party is both by the Canon and 
Statute really and in Fact excommunicated, without any for - 
mal Sentence, yet ſuch an Excommunication hath no effect at 
Common Law, without a declaratory Sentence pronounced by 
an Eccleſiaſtical Judge. be 
I grant, that ſome Sentences of Excommunication have been 
denounced in Parliament, as againſt the Infringers of Magna 
Charta, which, though done iu a Secular Court, yet is not 
altogether the Sentence of Laymen ; for it might be their 
Agreement to the Opinions of the Biſhops, who were then af+ 
ſembled in Parliament, 7 | 
So, ſtriking in the Church or Churchyard is Excommunica · 
tion ipſo facto, by the Statute of 5 & 6 Edw. 6. but this is not 


— 
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(9) 5s &6 Edw. 6. Dyer 275.1 Vent. 146. only 
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enly a Confirmation of many Canons, but tends purely to the 
Peace af the Church. HS 
pan the whole Matter, Excommunication is a Puniſhment 
' which hath been always uſed in' the Church to reform Offen- 
ders; *tis neceſſary upon the Principles of Natural Reaſon, for 
it was practiſed by the Gentiles who had no other Light to di- 
rect them; and though there are not many Inftances of this 
Puniſhment under. the Moſaical Diſpenſation, it was, becauſe 
the Government of the Jews was then a Theocracy, and the Of=- 
fenders were puniſhed by God himſelf, LO M of 
That under the Goſpel-Diſpenſation our Saviour gave the 
Power of the Keys to St. Peter, that he might admit ſome and 
excommunicate others out of the Church; that St. Peter exe- 
euted this cenſure upon Simon Magus, and that St. Pau did 
the like upon Hymeneus and Alexander, and the inceſtuous Per- 
fon at Corinth. 5. ; | 
That the Apoſtles veſted the primitive | Biſhops with this 
Power, which they practiſed in the firſt and pureſt Ages of the 
Church upon Hereticks, Apoſtates, and for other grievous 
Offences, and that whilſt the Biſhops. exerciſed this Spiritual 
Juriſdiction only in extraordinary Caſes, the People did not 
only reverence their Perſons, but ſtood in greater awe of the 
Sentence, by reaſon of the Authority of him who denounced it. 
But when they aſſumed an exorbitant Power over the Per- 
ſons and Eftates of Men, when they called upon the Civil Ma- 
giſtrate to aſſiſt them, which afterwards was the Occaſion that 
the Spiritual and Temporal Courts encroached upon each 
other in point of Juriſdiction, when the Canonifts had invent- 
ed ſo many ſorts of Excommunication that they made it intri- 
cate, and Animoſities encreaſing ww, different Parties, that 
they excommunicated one another for Trifles. This was ſuch a 
Nerogation from its primitive Inſtitution, that the Sentence 
came to be deſpiſed by Men of diſorderly Principles, and not 
to carry that awe with it as it did at firſt: F 3% 
However, the Church is ſtill veſted with this Power, and 
rticularly amongſt us; and the Temporal Courts never grant 
rohibitions in Caſes of Excommunication. 174 . 
This appears by the Parliament Anno 9 Ed. 2. in which it 
was enacted, That excommunicated Perſons ſhould not be re- 
plevied by the King's Writ ; and by the Statute Circumſpete 
atis (a) which Prohibits the Temporal Courts to puniſh the 
lergy for inflicting Pennance enjoined by Prelates for Forni- 
cation, Adultery, Se. and by the Charter of Ed. 2. which de- 
clares that Letters ſhall never be ſent to the Ordinary to ab- 
ſolve any Perſon from Excommunication, but where tis againſt 
his Prerogatire. | 


(0) Nu. 1. 5 = 
& 1 f e And 


And cho' our Kings have ſometimes ſent their Mandato 
Writs to-Biſhops to compel them to revoke Excommunicati- 
ons, yet it was never done, but in Cafes where they had abuſed 
their Power to the CH of the Subject. 7 

I ſhall now mention ſomething concerning, 
1. The effect of Excommunication by our Law. 
2. The Nature of the Certificate or ns, 
3. The Writ de Excommunicato capiendo,  ' © 
4. The Writ de Cautione admiitenda. 12 
1. As to the firſt of theſe Particulars tis held, that whilſt a 
Perſon is under this Sentence he cannot commence a Suit at 
Law, yet he may defend any Action that ſhall be brought againſt 
him, ſo he may Marry or make a Will. 9 91 8 
- He may not enter the Church in Time of Divine Service, but 
be may hear the Word preached. My Lord Coke (b) ſeems to 
intimate, that an Excommunication is a greater Diſability than 
an Outlawry, for if a Plaintiff who is an Executor is outlaw - 
ed, that cannot be pleaded to diſable him from —— ia 
his Suit, becauſe tis the Right of another, but if he is excom- 
municated, tis otherwiſe, becauſe every Man who converſeth 
with ſuch a Perſon is excommunicated himfelf. 4 % - 9 
But this ſeems to be a Miſtake, for they are not excommuni-. 
cated tilladmoniſhed not to converſe with him. G 
So likewiſe where there are Three Executors (c), and one is 
excommunicated, and in an Action of Debt brought by them 
all, the Excommunication of one is pleaded in Abate mem, this 
ag but it doth not abate the Action. | 841. 
ut regularly the Plea ought not to be concluded in Abate- 
ment 4 petit judicium de Breve (d), but thus, viz. petit ju- 
dicium I reſpondere debeat, or thus, ſuper quod the Defendant 
petit quod lJaquela'pred' remuneat fine die, becauſe, tho? the Par- 
ty is excommunicated, yet the Writ is not abated, for he 
may —— Ann and have a Re- attachment upon the ſame 
rigina | | 
Now when an Excommunication is pleaded, the Srgnificau:s 
(e) muſt be ſet forth ſub pede hgilli, tis the expreſs Text of Lit-" 
tleton (, unleſs the Writ had iſſued out of the fame Court in 
which the Excommunication was pleaded, and the Reaſon is, 
becauſe it may appear that the Perſon is certainly excommuni- 
cated, but tis ſuthcient to alledge that the Party was excom- 
municated (g) Er protulit bic in Curia literas Teftamemarias Epiſ- 
copi, © qua notum ſaciam univerſis quod ſcrutatis regiſteriis, 2 
though this is not ſo poſitive as if it had been pleaded under the 
Seal of the Biſnop. . 

Signiflcavir.] 2. As to the Significavit, When a Perſon 

is excommunicated it muſt be publiſhed in the Church by the 


* 


(50 1 inſt, 134. (c) 3 Lev. 208. (d) Co. Lit. 128. 3 Lev. 134 
(*) 1 Lut. 17, 18. (f) Litt. Sect. 201. (g) 1 Vent. 222. 
Miniſter 
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ini ſter of that Place where the Party li ves, he being requir” 
1＋ by an luſtrument under the Seal of the Court ſo —— and 
if the Offender continueth obftinate under that Sentence for 
40 Days, then the Biſhop of the Dioceſs certifies it to the 
Queen in Chaxcery, which if he refuſeth, he may he compelled 
by the Archbiſhop of the Province, and this is called the Signi- 
cavit, v4 SR 
It muſt be under the Seal of the Biſhop, and not of his Of- 
ficial (H, becauſe none can certify this Matter, but the Perſon 
to whom the Court may write to abſolye; Jet in ſome Places 
it may be good by Cuftom under the Seal of the, Archdea 
N it muſt appear that the Matter was within his Juriſ- 
10n. f N * a 12 — 
But be it under whoſe Seal it will, it muſt expreſs the Cauſe 
for which the Perſon was excommunicated, that it may ap- 
ng the Eccleſiaſtical Court had Juriſdiction (i); and theres 
tore if it ſets forth, it was for not anſwering Articles, or for 
certain Cauſes without mentioning what Cauſes, tis void for 
incertainty. . TW 
The Bilko muſt ſet forth, that the Party (k)-was Reſident 
in his Dioceſs at the Time of the Excommunication, and the 
2 ſhew in what (1) Court he was excommuni- 
It muſt likewiſe ſet forth the Day on ()) which he was er 
97 — becauſe tis traverſable: See more of this in 
Capias lowing. 1 Þ . . 5 7 
Excommonzcato Cayiendo.] The ancient form of the Capi. 
46 Les, dg uf Aer, ar : Leeb nol 711 * 
ex, Ic. vic Suſſex ſalutem : Sig niſicavit nobis uvenerabilis pater - 
Fobannes Ciceſtrie Ep us per literas ſuas patentes quod Fo. de Paro - 
ehia de H, 1 cu Dioces propter ſuam manifeſtam comumaciam Au. 
thoritate: ius Epiſcops Ortlinaria. Excommunicatus eft, nes ſe uult 
per cenſuram Eccleſiaſticam juſtzeigri, quia vero regia ſacro- 
ſanctæ Ecchſſia in querelis tus deeſſe non debeat tibi, præ. ci pimus quod 
pred >» corpus ſuum ſecundum conſuetudinem Anglie po, 
donec ſanite Eccleſia tam de conte mptu, quam de injuria ei illata ad 
eo, fuerit ſatisfatum, Teſte, &c, SIE | 
y this Writ it was in a manner left to the Diſcretion of 
the Sheriff, whether he ſhould execute it or not, becauſe it 
was not returnable in any Court which might enforce the Exe- 


cution, or paniſh the Officer for a falſe Return. 

Therefore Anno 5 Eliz. cap. 23. it was enacted, that every 
Writ de Excommunicato capie ndo ſhall be awarded out of Chan- 
chery in Term Time (2), and made returnable in the Queen 


(b)8 Rep. Trollop's Caſe. (i) 1 Roll. Rep. 136. (k) Moor 
467. (1) Moor 775. (m)2 Cro. 82. He muſt bave an Add> 
tion according to the Statute 1 H. 5. or be ſhall not incur the Penal- 
ties in the Ad, 5 Eliz. ca p. 23. (un) 2 Cro. 567, Cro. Car. 582. 

Bench 


_— 


300 Ex communication. 
Bexch the next Term after the Txſte, there being always to be 
Twenty Days between the Teſte and Return. 
T hat after tis ſealed it muſt be recorded in B. R. for other- 
wiſe the Party may be diſcharged without pleading it (o), then 
it muſt be delivered to the Sheriff to execute; which if he neg- 
lect to do, the Judge of the Court may amerce him, and eſtreat 
it into the Exchequer, _ ; 4 | 5 
But if the Defendant lives in Wales, or in a County Palatine 
3 Port, then this Writ muſt be ſent by Mittimus out of 
the Chancery to the chief Officer of that Place, to proceed 
and take him. | Ys Fe; een ee 
The Sheriff is bound to return this Writ, and if he makes a 

falſe Return, he forfeits 401. to the Party grieved ; if he re- 
turn Nox eſt znventus, then a Capias iſſues out of B. R. return- 
able in Term-Time, and there muſt be at leaſt Two Months 
between the Tefte and Return thereof, and a Proclamation muff 
be made either at the County-Court, Aſſize, or Seſſions, Ten 
Days at leaſt before the Return-Day ; that the Defendant ſhould 
| within Six Days after ſuch Proclamation render himſelf in Cu- 
| - Kody in Pain of 10 J. and the Sheriff is to make a Return of 


this Capi, 5 . 
If 3 ſuch Return it appears the Defendant hath not ren- 
dered his Body, there ſhall iſſue another Capias out of B. R. 
| with Proclamation as aforeſaid ; and if, upon the Return there- 
i . of, the Defendant deth not come in, the Penalty is 20 l. and 
' ſo a Pluries Capias with Proclamation, Cc. and like Penalty of 
| 20 J. and ſo inſiaitely with rhe ſame Penalty, until he render 
himſelf to Priſon. , | n 
| All this is required by that Statute, and likewiſe that the ex- 
communicated:Perfen hath an Addition in the Writ of his Qua- 
lity, and Place of Aboad ; but if tis with a Nupey of ſuch a 
Place, then the firſt Capia with Proclamation ſhall be, that the 
Significevit ſhall contain, without a Penalty, that the Defens 
dant was excommunicated for ſome of theſe Cauſes following, 
v. Saen NN) "4 1 
1. For Hereſy. "MR : 
2. Refuſing to have his Child baptized (p). 
3. To receive the Sacrament. 
4. To come to Divine Service. | 
5. For Error in Matters of Religion or Doctrine. 
6. For Incontinency. | M.A 
4 Uſury., 
8. Simony. | 
9. . in the Eccleſaſtical Court. 
10. And Idolatry. 
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(e) 1 Vent, 338. (p) 1 Rol, Rep. 174. | 
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If none 9 theſe Cauſes. is contained in the Szgnificavir, the 
Defendant” ſhall not incur the Penalties beforementioned, nei- 
ther if he is in Priſon, beyond Sea, an Infant of Nox ſane Me- 
mory, or Covert, or if he is proclaimed in a County where he 
is not for the moſt part Reſident. | ' 
And if a Capias with Penalties ſhould ifſue againſt him, when 
there are none of theſe Cauſes in the Significavir, the Court 
will grant a Superſedeas upon a Motion; but if he {ould be ta- 
ken, then he cannot be diſcharged without pleading it, I mean 
from the Penalties ; for tho he doth plead it, he cannot be diſ- 
charged from his * Impriſonment by ſuch Plea, until Abſolu- 
tion. Shore 17. | | 
But the Plaintiff ought to take Care in ſuing forth a Capias, 
with a Penalty, where none of theſe Cauſes are mention'd in the 
Cortificate () for if he doth, the Defendant may have an At- 
tachment againſt him, becauſe he is oppreſſed thereby, and put 
to Expences in pleading it. | 
But this Statute doth not take away an Excommunicato Capi- 
endo at Common Law, but only enforces a Defendant excommus- 
nicated. for one of thoſe Cauſes to render himſelf under Pain of 
theſe Forfeitures; for a Man may be excommunicated (7) for 
ſeveral other Matters beſides thoſe mentioned in the Statu 
and *tis the uſual Practice ſo to do; but then the Proceſs mu 
be without Penalties, and if the Defendant doth not render 
himſelf into Cuſtody, the Court of Queen's-Bench may award 
- ſuch Proceſs In Inſinitum, till he doth or is taken. * 
The Mother yur excommunicated for not contributing to- 
| wards the Repairs of the Church in Deeping of Lincolnſbire, the 
Son inConſideration that the I e abſolve his Mother at 
his Requeſt, promiſed to pay the Tax to the Churchwardens, 
who brought an Action againſt the Son for the Money, and had a 
Verdict; and tho' it was objected that there was no Cokfidere- 
tion to raiſe the Promiſe to the Plaintiffs, for the Abſalution 
was adt made at their Requeſts, but at the Inſtance of the De- 
fendant ; yet ſince the Mother had a Benefit by it, the Court 
reſumed the Biſhop would not have abſolved her, but upon a 
Promiſe made to pay the Tax to the Churchwardens. ' 
Cantione Bdmitrenda.] 4. The Laws of Exglend take par- 
ticular Care of the Liberties of the People, as in all other 
Matters, ſo in this of Excommunication ; for if one excom- 
municated is in Cuſtody, and offers ſurfcient Caution to the 
Biſhop to obey the Commands of the Church, and be = 
to take ſuch Caution, and to certify it to the Sheriff, that 
Defendant may be diſcharged, he may have a Writ (/) De 
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| * Cro. Car. 196. 2 Jones 226. 2 Jones 89. 3 Mod. 43. 29. 
Latch. 174. Contra. and 1 Bulſt. 122. (4 Latch. 174. 65 Sid. 
181, +2 Lev. 119. 1 Vent. 297. (JJ P. N. B. fol. 63, 
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—_— Aiminenda diretted to the Biſhop, commanding him 
If the Biſhop ſhould ſtill refuſe after this Writ is ſerved upon 
him, the Defendant may have another Writ directed to the 
Sheriff, to warn the Biſhop in Perſon to take Caution, and if ha 
fill refuſeth after ſuch Warning, the Sheriff himſelf may diſ- 
Charge the Defendant... ; 15 
But if the Biſhop is apprehenſive that the Defendant will be 
diſcharged, by the Sheriff, then he may ſue forth a Writ di- 
refed to him, reciting the whole Matter, at the End of which 
Writ there is this Clauſe, viz. Tibi pracipimus quod ipſum Jo. 4 
Priſona pred” niſi in Præſentia tua cautione Pignoratica ad minus ei- 
dem Ey'd de — ye obtulerit nullatenus deliberes abſque Man- 
dato noſtro ſeu = Epiſcopi in bac Parte ſpeciali, Teſte, Ge. | 
This Cautio Pignoratica is one of hole Cautions allowed by 
the Canonifts where there are Three in all. 
I. Furatory, and that is where the Party makes Oath he will 
the Sentence in ſmall Offences; and that he is not able to 
giveany other Security. | | 1 
2. Fidejuſſory, and that is by giving Bond with Sureties; but 
it hath been a Queſtion in whoſe Name the Bond ought to be 
en, Whether in the Name of the Queen or the Biſhop? Tis 
ſually taken in the Name of the Biſhop (t:); but it was ob- 
jeed that it ought not to be ſo, becauſe, if the Biſhop ſhould 
die, the Penalty would go to his Executor, therefore it ought 
to be in the Name of the Queen, who is by Law entitled to it. 
: 3. Pignoratica, and that is by laying down Money or Goods 
as a Pledge. | 
But if the Defendant, without any Caution, freely offers to 
1 the Sentence, and the Biſhop refuſeth to accept it, and to 
abſolve him, an Action on the Caſe lies againſt him, or he may 
de indifted for it, and the Reaſon is, becauſe the Party is dam- 
niſied whilft he continues under the, Sentence which he is will- 
ing to perform, becauſe all that Time he is diſabled to ſue, or 
to have any Remedy for an Injury done to him. He 
. Laſtly, An Action on the Caſe will lie for maliciouſly Im- 
pleading, or cauſing another to be excommunicated in the Ec- 
cleſiaftical Court; for tho, in an Action between Party and 
Party in that Court, if the Matter go for the Defendant, he 
ſhall not have an Action on the Caſe, becauſe in ſuch Caſe he 
will have the Cofts ; yet where there is a Citation Ex Officio, 
and tis proſecuted 2 withour Cauſe, ſo that the 
Party is excommunicated, and” taken upon the Capias, and 
committed till abſolved; in ſuch Caſe he ſhall have an Action, 
for in ſuch Suit he can have no Coſts, 1 Vert. 86. 1 


Fremption. See Monks. Compoſition Real. 
- (1) 1'Bulft, 122. 2 Lev. 36. Raim. 225, 


+» Firſt-Fruits. See Annats. Farmes. See Clergy. | 


INCE there is an Order of Men ſet apart to attend the 
Service of God, tis neceſſary they ſhould have a ſufficient 
Maintenance to ſubſiſt; that ſo they might not be diverted 
from religious Duties, in ſeeking a Livehhood by ſuch Profits 
which may ariſe by Bargains-and-ContraR, or any other ſecu- 
lar Advantages. L's 3 1 

Therefore by the Statute 21 H. 8. cap. 13. Spiritual Perſons 
are prohibited to farm any Lands, either 1 or by 
any other to their Uſe, upon Pain to forfeit 10 J. per Month, 
One Moiety to the King, the other to the Informer ; neither 
ſhall they buy and ſell again for Profit any Cattel, ViRtuals or 
Merchandize, ou Pai to forfeit treble the Value, to be di- 
vided as aforeſaid. e 

But if they have not ſufficient Glebe or Demeſne Lands in 
Right of the Church, they may farm Lands for the Mainte- 
"nance of their Families, and buy Cattel to ſtock the ſame, 

This Act was made to encreaſe Devotion, and that the Cler- 
gy might not employ themſelves in the ordinary Affairs of Li 
but be intent upon Devotion, by which Means they were in 
Likelihood to be more reſpetted by the Laity; and have 
been ſo conformable to this Law fince the Reformation, that we 
read of no Proſecutions againſt them upon this Account. 

»Tis true, about Six Years after the making this Statute 
there was an Action of Debt brought againſt a Vicar, for far- 
ming Land Comra formam Statuti, Oc, pt | 
I The Defendant pleaded Non babuit vel tenuit Terras al HFrmam 
contra formam Statuti, and it was held, that he might give ia 
Evidence that he took Lands for the Maintenance” of his Fa- 


mily. | | 
. 


Hs is the Land which the Parſon or Vicar hath in 
Right of the Church; and, that there may bea per L 
emory thereof, *tis required by the Canon, that the Biſhops 
rocure 2 Terrier * to be taken of ſuch Lands by the View of 
oneſt Men within every Pariſh of their reſpective Nioceſs, by 
the Appointment of the mage himſelf, whereof the, Miniſter 
is to be one, and this is to be laid up in his Regiſtry, + 
As long as the Parſon keeps the Glebe in his own Hands be 
ys no Tythes to the Vicar, tho“ he is endowed of all the 
{mall Tythes in the Pariſh; but it hath been held, that, if he 
Demiſe the-Glebe-to-a Lay man, the Tenant muſt pay rhe ſmall 
Tythes to the Vicar, and the great Tythes to the Leſſor. 
——— ———— [ſfſ—f — — — 
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[ © So likewife where the Vicar Leafes kis' Glebe, the Tenant 
| muſt pay the great Tythes to the Parſon 6r Impropriator, and 
| the ſmall Tythes to the Vicar ; but this muſt be under ſtood 
where the Land was Tythable at the Endowment z for, if it was 
. appropriated to a Priory before the Vicaridge was mo 
| then, tho? the Endowment was De minutis decimis of the whole 
Pariſh, the Vicar ſhall not have theTythes of the Glebe there, 
| tho? he had leaſed the ſame, becauſe it was not Tythable at 
the Time of the Endowment. 9 
Tis true, if Tythes have once been paid out of Glebe, de- 
| miſed by a Parſon or an Impropriator, it ought to be fo as of- 
| ten as tis demiſed; but where ſuch Tythes are demanded, it 
| they were never paid, then either of them may preſcribe, that 
he and all his Predeceſſors (u) have enjoyed the Glebe Land by 
themſelves, and by their Tenants diſcharged of Tythes to the 
| Vicar ; and ſuch a Suggeſtion ſhall be a ſurficient Ground for a 
Prohibition, and the rather, becauſe ſmall T'ythes out of Glebe 
Land demiſed by an Impropriator are not payable De communz 
jxre to the Vicar, becauſe Eccleſia non debet decrmari Eccleſia. 
But if a Parſon, where there is no Vicar (x),leaſes his Glebe, 
tis otherwiſe, eſpecially if he reſerve but a ſmall Rent, for 
in ſuch Caſe the Leſſee ſhall pay Tythes of the Glebe to the 
' Parſon himſelf. n | | | | 
Before the Statute 14 Ed. 3. cap. 17. a Vicar had no Mannet 
| of Freehold in the Glebe, and therefore he could not have the 
! Writ of Juris utrum to recover what had been alienated by his 
| Predeceſſor, which Writ is given to the Vicar by that Statute, 
| It hath been ſaid, that, Firing an Ayoidance ( y), the Fee- 
fimple of the Glebe is not in the Patron, but in Abeiance, that 
| is, *tis only in Expeclation, and not in any certain Perſon; and 
this was Littleton s Opinion; the Reaſon which he gives why 
it ought to be ſo, is, becauſe it ſhould not be ſubject to any 
Alienation or Diſcontinuance, which might be made by the 
Poſſeſſor, ſo as to Bar the Succeſſor ; for, ſince the Parſon hath: 
Curam Animarunt, the Law takes Care for him that he ſhould 
8 ay deſtitute of that Maintenance which ariſes from the 
ebe. | - 
'Tis true, the Year-Book 8 HF. 6. 24. is cited to prove it, 
but Serjeant Paſton argued there could not be an Eftate for 
Life, unleſs there was alſo a Reverſion 9 upon ſuch 
Eftate, which muſt be in ſome Body; and Sir William Babing- 
ton, who was then Chief Juſtice of the Common Pleas, was of 
Opinion, that upon an Avoidance the Fee-ſimple doth right- 
fully belong to the Patron. 
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WY Guardian of the Spiritualties. 303 
:  Fittberbert (x) ſays, tis in the Patron and Ordinary; and 
long before he wrote it was held, that they might charge it be- 
fore the Chureh was full (5. | ES Dhl 
But after Induction the Freehold (b) is in the Parſdn and 
tho' he cannot; commit Waſte; yet he may dig for Lead Ore, 
and ſhall not be prohibited. | „ 
Neither ſhall he be charged for his Glebe to ſend out either 
Horſe or Man to the Militia, becauſe tis a Spiritual Revenue; 
and held In pura & perpetua Elee moſyna. n 
Laſtly, If a Parſon or (c) Vicar ſows his Glebe, and then 
demiſes it, and doth not leaſe the Tythes with the Laid 5 or if 
he ſell the Corn, and the Vendee cuts it, yet he muſt pay the 
Tythes to the Parſon, Oc. | 4 Ks 
So if the Parſon ſhould die before the Corn is cut, his Ex- 
ecutor ſhall have it; but if another is inducted, the Executor 
of the dead Man (d) muft pay the Tythes of the Glebe to 
him; but tis otherwiſe, if the Corn was cut in the Life · time 
of => __ Incumbent, for in ſuch Caſe the Executor pays 
no Ty l | 2 
But if a Parſon leaſes his Tythes, reſerving the Glebe, and 
then ſows it, he ſhall pay Tythes to the P 
That the Executor of the laſt Iricumbent ſhall have the Corn 
ſowed on the Glebe, appears by the Statute 28 H. 8. cap. 11. 
which gives Power to Hen Incumbent to deviſe the ſame; and 
by the ſame Act *tis provided that the Succeſſor ſhall have the 
Parſonage-Houſe and the Glebe, not ſown upon a Month's Wat- 


ning. | 3 
Guardian, See Courts Eecleſiaſtical. 


Guardian of the Spiritaalties. 

* IS is that Perſon or Perſons, in whom the Eccleſiaſti- 

cal Juriſdiftion of any Dioceſs reſides, after the, Death 
or. Tranſlation of a Biſhop, or whilſt he is beyond Sea in any 
Publick Employment for the Church or State; and if ſuch Per- 
ſon ſhould be an Archbiſhop, then the Dean and Chapter are 
Guardians, Cc. If a Biſhop, then the Archdeacon of the Pro- 
vince is Guardian of the Spiritualties, and he may commit 
this Juriſdiftion to what Perſons he thinks fit. 

, But this was denied by my Lord Coke, in the Caſe of Grange 
and Denny (ec), in which Caſe there was a Dialogue between 
him and juſtice Poderidge concerning this Matter; the one at- 
firmiag, that at Common Law the Dean and Chapter, Sede Va- 
cante of the Biſhop, are Guardians of the Spiritualties, but 


(N F. N. B. 49. b. (a) Fitz. Abr. Tit. Anquity 53: 5 Rep- 
81. b. (6) Sid. 152. (c) 1 Rol. Abr. 655. Plito 1. (4) 2 Bultt. 
184. (e) 3 Bulſt. 101. 1 Rol. Rep. 363. | 
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that the Archbiſhops have it by Way of Compoſition, and he 
inſinuates that this was an Uſurpation ; for in the ſame Page 
he tells us, that great Lords will encroach on all to get what 
they can in their own Hands. | _ 

Now, the Year-Book (F), which he there Cites, proves no 
ſuch Thing; for Worp, who was the King's Sejeant, ſays po- 
ſitively, that the Archbiſhops are Guardians of the Spiritual- 
ties, of common Right, and that ſo was the Cuſtom throughout 
the Realm at that very Time; and this was not denied by Pool, 
tho' he was of a contrary Opinion as to the Right; for he held 
that to be in the Dean and Cbapier, unleſs where it was in the 
Archbiſhop by Preſcription or Compoſition ; ſo that it muſt be 
a mere Imagination of my Lord Coke, and without any Ground 
for ſuch an Opinion; that Archbiſhops are Guardians of the 
Spiritualties by Compoſition. 

Therefore, where any Queſtion ariſes, during the Vacancy of 
a Biſhoprick, who ſhall be Guardian of the Spiritualties; the 
Archbiſho always preſcribes to it as his Right, ſo did the * Arch- 
biſhop of Tork, during the Vacancy of Durbam, who was oppo- 
ſed by the Dean and Chapter ; in which Caſe my Lord Hales was 
of Opinion, that the Right may be in the Dean and Chapter, by 
Cuſtom and Uſage, as to Juriſdiction, but that they ought to 
call a neighbouring Biſhop to aſſiſt them in Ordination; and tho? 
it was plainly proved in that Caſe, that the Archbiſbops of York 
did in former times exerciſe juriſdiction, as Guardians of the 
Spiritualties Sede vacante Durbam, yet they having for a long 

ime diſuſed the ſame, and the Dean and Chapter adminiftring 
a. Juriſdiction ever ſince H. 8. the Right was adjudged to be 
in them. 

"Tis true, there are ſome Deans and Chapters. who claim 
this juriſdiction by Virtue of ſome ancient Grants from the 
Kings of England; but tis a Juriſdiion which always ceaſes 
upon the Conſecration of a new Biſhop to the yacant See. 

But before the new Biſhop is conſecrated, they have Power 
to accept Preſentations, . to give (g) Admiſſions and In- 
ſtitutions to Benefices, within the Diocefs ; and by the Statute 
25 H. 8. cap. 21. they may grant Licenſes, Diſpenſations, Fa- 
culties and Reſcripts, in Caſes of Appeal, as the Archbiſhop 
might have done if living. And by the Statute 13 Eliz. cap. 12. 
a Minifter, during the Vacancy of the See, may declare his Aſ- 
ſent and Conſent, and ſubſcribe the Articles of Religion be- 
fore the Guardians of the Spiritualties, and they have Power 
to certify it under their Seal. 

Nou, if it ſhould happen, that they ſhould refuſe to grant 
ſuch Diſpenlations, where by Law they may and ought to do 
it, then upon a Petition to the Lord Chancellor, by the Party 


(ft) 17 Ed. 3. fo. 25. * x Vent. 225. (2) 2 Rol. Abr. 
222. | | 


grieved, 


rw OT 


grieved, he may iſſue out a Writ, requiring them under a pe- 

nalty to grant the ſame; which Writ begins thus 
: &c. Venerabilibus & Egregiis Viris domings Decano & Ca- 
pitulo Ecclefie Catbedralis, & Metropolit” Sancti Petri Eboracew 
ad quos omnis & omni moda Furiſdittio Spiritual & Eecleſiaſtica 
que ad Arebiep um Eboracen plena ſede pertinuit, ipſa ſede jam 
vacante notorie dignoſcitur pertinere; ſalutem, &c. | 
And, if notwithftanding ſuch Writ, they ſtill refuſe, without 
ſhewing any reaſonable Cauſe, then the ſaid Penalty is forfeit- 
ed to the Queen; and the Lord Chancellor ifſues out another 
Writ, directed to Two Biſhops, or to ſome other Spiritual Per- 
ſons, as ſhall be thought fit to do what the Guardians of the 
Spiritualties refuſed. 1 | 

| Hereſy. 


HIS is an Opiniori contrary to the true Doctrine of the 
Chriftian Faith, and obſtinately maintained by ſuch who 
profeſs the Name of Chrift, | 8 | 
Under this Title, I ſhalf only ſhew what the Law was former- 
ly, — to the Puniſhment of an Heretick, and how it ſtands at 
this Day ee | | 
Before the Statute 2 Hen. 4; a Biſhop could not commit any 
Perſon for Hereſy : The Proceedings againſt him were by the 
Cenſures of the Church, in order to Conviction; that is, the 
.(b) Archbiſhop might convict him in a Provincial Conyocatio6nzg 
arfd then he was to be delivered to the Sheriff, who, by Virtue 
of the King's Writ De Hæretico Comburendo, was to burn him. 
But it being found troubleſome to ſummon a Convocation up- 
on this Occaſion, that Statute provided that every Biſhop 
might, in his Dioceſs, convict an Heretick ; and if this was 
done in the Preſence of the Sheriff, (which was uſual in thoſe 
Days) for the Biſhop would ſend for him on Purpoſe, then, ĩm- 
medtately upon the Conviction, he was delivered to the She- 
riff, who burnt him, without the Writ De Haeretico Combus 
rendo; but if it happened (as ſometimes it did) that the She- 
riff was not prefent at the Conviction, or if the Heretick-was 
ordered to be burnt in a County, other than where he was 
convicted, in ſuch Caſes the Sheriff could not burn him with- 
out the Writ, Cc. | | x 
I do not find, that a Heretick convicted had any Way to ſave 
himſelf from the Fire, but by abjuring his Opinion, and this 
was only upon the firſt Conviction; for if he relapſed, and was 
conviſted the ſecond Time, then he was certainly burnt; 
And this was William Sawtree's Caſe, who, Anno 2 H. 4. was 
condemned by Archbiſhop Arundel in a Provincial Council, for - 
a rehapſed Heretick, and a Writ was directed to the Mayor and 
Sheriffs of London to burn him; and this was by the Advice of 


(6) Bro: Abr: Tits Here 
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the (1) Lords Temporal in Parliament aſſembled, and it was 


ſubſcribed per ipſum Regem & Concilium. 


This was the firſt Perſon who was burnt in England for He- 
reſy, upon a Sentence given in a Council, and by Virtue of 
the Writ de Hæretico comburendo, *Tis printed in (k) Higber- 
bert; and Burning is there called the uſual Puniſhment, which 
muſt relate to the Uſage beyond Sea, for it was ſeldom or ne- 
ver uſed here, tho* I admit Burning was the Puniſhment at 
Common. Law for this Crime; but then the Proceedings 
againſt the Offender were in the Temporal Courts upon In- 
dictment, Cc. 

But in the Primitive Church, this, or any other capital Pu- 
niſhment for Hereſy was condemned; and we are told by Sul- 
pitius Severus, that when Two Biſhops proſecuted the Heretick 
Priſcillian to Death, they were ſo far cenſured for the Barba- 
rey of the Act, that many refuſed to hold Communion with 

m. , 
But Father Mainbourg held that this Severity might be juſt- 
ly inflicted on them; for tho* the Church admits of no bloody 
Executions, but is contented with the Mildneſs of thoſe Judg- 
ments. which the Biſhops exerciſe, purſuant to the Canons; 
yet *tis ſupported by ſuch ſevere Conſtitutions of Princes, be- 
cauſe the fear of Death . doth often make Hereticks apply 
themſelves to ſome Spiritual Remedies to cure their Errors by 
a ſincere Converſion. 5 

Our King James was of the fame Opinion, who wrote to the 
States, that if Voeſtizs was convicted of Herefy he ought to be 
burnt: *Tis true, that long before that Time St. Auguſtine 
approved Penal Laws for Puniſhment of Hereticks, but thoſe 


Laus did not extend to Death, for Priſcillian, as above · men- 


tioned, was the firſt who was executed for Hereſy; tis true, 
thq Sentence againſt him was grounded upon a ſecular Con- 
ſtitution, and not upon the Laws of the Church, which were 
againſt all manner of bloody Executions, among themſelves ; 


but o the Clergy approved ſuch Executions when they were 


infli by the Laity for Eccleſiaſtical Offences, though they 
ſeemed to be always againſt them; for they required Princes 


to make Laws againſt Hereticks, and commended the capital 


Puniſhments which were exjvined in ſuch Caſes; and yet when 
they delivered Hereticks..to the Magiſtrates, in order to be 
Executed, it was with a Proteſtation that they earneſtly wiſh- 
ed for their Amendment, and that they did not deſire the Cri- 
minal ſhould be puniſhed with Death, but rather that he ſhould; 
find Mercy and live, when they knew he muſt certainly die 
but to colour their Hypocriſy, they left it to the Magiſtrate 


© act according to the Laws for the good of the Church and 
tate. ' 


: (-) 2 Rol. Abr. 226, (k) Anno 5R.2, 7 
3 The 
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The firſt In ſtance that we find of Burning was by Juſfini- 
4 II. in the Eighth Century, who burnt all the Manzchees in 
Armenia, But Anno 1198. about the beginning of the Thir- 
teenth Century, the Albigenſes in the South Parts of France, 
E againſt the Corruptions of the Popiſh Clergy, were 
or that Reaſon reputed Hereticks; and St. Dominick came out 
of Spain to convince them of their Errors, but without any ef- 

fect, and therefore he perſuaded the Magiſtrates to burn them. 
But as yet there was no Lay for it, therefore by the Fourth 
Lateran Council it was decreed, that Hereticks ſhould be de- 
livered to the Magiſtrates to be Extirpated, which is a very 
| Toft word for Burning, and if they neglected then they were to 
be Excommunicated, Princes were alſo depoſed by the 11 
and their Subjeits abſolved from their Allegiance; and this 
was ſo terrible to them, that they choſe to deliver up their 
Subjetts to this Death. | | | 
In Wickliffe's Time () a Bill paſſed the Houſe of Lords, but 
it was never ſent to the Commons ; that, upon a Certificate, 
made by the Biſhop to the Court of Chancery, of the Names 

of ſuch of Wickliffe's Followers who preached without Licenſe 
and drew great Aſſemblies together, the Chancellor ſhould 
iſſue out Writs to the Sheriff to apprehend and commit them, 

there to remain till they juſtify themſelyes according to the 
Laws of the Church, | 
But in the next Parliament, the Commons by () a Bill de- 
clared, that they never aſſented to that Act, and therefore 


defired that it might be taken as void. 


My () Lord Coke tells us, that it was ufual in thoſe Days | 


to Engroſs all Acts of Parliament in Parchment, and to tran- 
ſmit them under the Great-Seal to the ref; pettive Sheriff of 
every County, in order to be proclaimed there; that this Act 
R. 2. tho? it was only an Ordinance of the King and Lords, 
nd not an Act of Parliament, for want of the Concurrence 
of the Commons, was engroſſed, and ſent to the Sheriffs to be 
roclaimed ; but that the Act 6 R. 2, by which that Ordi- 
ance was declared to he void, was never engroſſed; it was 
then, and ever ſince kept back, as my Lord Coke ſays, by the Pre- 
lates ; and the Ordinahce hath been continually printed in our 
Statute-Books, which muſt be very extraordinary, becauſe no 
ſucceeding Parliament hath taken Notice of this ſuppoſed Act. 
But when R. 2. was depoſed, then in gratitude to thoſe Cler- 
gy who aſſiſted Hen. 4. cap. 15. in his Uſurpation, he got a Law 
ko de paſſed in both Houſes, to which he willingly gave his 
Aﬀent ; the Pur port whereof was, that none ſhould preach with- 
out Licenſe, nor deliver any Doctrine contrary to the Peter- 
mination of the Holy Church; and if any Perſon was ſuſpeR- 
ed of doing to the'contrary, then he was to be committed by 


(a) 3 loft, 41. 


(1) F. N. B. 269. (m) 6 R. 2. 
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the DOpdipary, till he was either convicted, or abjured his Opi- 
nion; and if he refuſed, or did relapſe after Abjuration, then 
he was to be delivered to the Civil Magiſtrate to be Burnt ; 
but firſt his Conviction was to be certified into the Chancery, 
upon which a Writ iſſued out to Burn him, Gt 
But Anno 25 Hen, 8, cap. 14. one Phillips e 3 
to the Commons of his intolerable Uſage by the Bilho 
London, who had committed him only upon ſuſpicion of He- 
reſy without any manner of Proof; and this Complaint being 
ſent up to the Lords, and they not regarding it, the Com- 
mons ſent up a Bill, which in effect was a Repeal of that Sta- 
tute 2 Hen, 4. ſetting forth, that as yet there was no Declara- 
tion what ſhould be Hereſy, but onl; in theſe general words, 
viz, That it was an Opinion contrary to Scripture or Canonical Sans 
tions; then they ſhew that the Proceedings in this Caſe were 
without Preſentment, therefore it was provided. that Here- 
ticks ſhould: be proſecuted by Preſentment, and by the Accu- 
ſation of Two Witneſſes; and then, and not before, the Per- 
ſon. thus accuſed ſhould he committed, but not without Bail, 
and if convicted, ſhould be Burnt, but not without the Writ 
de Heretico comburendo; and that none ſhould be proſecuted 
upon any Canon Lay, for ſpeaking or doing any thing againſt it, 

But now, by the Act 1 Edw. 6. cap. 12. both theſe Statutes 
are repealed; and there is a (a) Statute Law in force agaipe 
Hereticks, ſo that the Proceedings againſt them muſt be by 
the Cenſures of the Church only. By the Act 23 Hen. 8, cap. , 
tis provided, that Archbiſhops may cite for Hereſy in an 
Dioceſs within their Provinces, the Bi-hop of ſuch Pioceſs 
conſenting, but if he refuſe, then to Proceed againſt the He- 
retick. a 6 1 
And it was very neceſſary that thoſe Statutes ſhould be Re- 

pealed, becauſe, when Biſhops had Power to commit Men up- 
on ſuſpicion of Hereſy, they did exerciſe that Power in a very 
extraordinary manner; as for inſtance, an Executor was Ex- 
communicated at the Suit of a Widow, for denying her the 
Third Part of her Husband's Goods, But in another place (b) 
my Lord. Coke tells us it was for not paying a Legacy; and 
being under the Sentence, the Man declared that he did not 
fear it, for that he was not Excommunicated before God, be · 
cauſe he had as good a Crop of Corn as any of his Neigh- 
bours; for theſe words he was committed by Archbiſhop 
Bour:hier to Maidſtone Goal, as one non immeritò de Hæreſi ſu- 
ſpectum, but the Priſoner was diſcharged upon à Habeas Cora 
pus, by the Court of King's Bench; and Sir Jobn Markham the 
Chief Juftice declared the Opinion of that Canrt, that it was 
not Hereſy againſt the Determination of Holy Church; and ſa 
not-within the words or meaning of the Statute, / 


DT n_ 


(a) 3 Inft, 40. ( 3 Inſt. 42. Keyſer's Caſe, 
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'Tis certain, that capital Puniſhments may deter Men from 


propagating Hereſies; and this may be the Reaſon why Calvin 


8 


was ſo zealous with the Magiſtrates of Geneva to burn See- 
tus, who about the beginning of the Reformation revived the 
Arrian Hereſy, by denying the Godhead of our Saviour: This 
Puniſhment did frighten Gentilis and Blandrata from Geneva, 
who were both guilty of the ſame Hereſy; for which the One 
was afterwards beheaded in Swiſſerland, but the Other was 
ſtrangled in his Sleep by his Nephew. . e 

Not long after the Execution of Servetm, there was one 
Caſtalio who wrote againſt it; and Beza anſwered him in a 
Treatiſe which he called, De Hæreticis a Magiſtratu puniendrs, 
wherein he maintains that the Magiſtrate may puniſh Here- 
ticks with Death. | py: | 

This Doctrine hath ſince been compared to the Invention 
of Bombs, which are of great advantage to thoſe who firſt 6ſe 


them, eſpecially if at the ſame Time they are the ftrongeſt 


Party; but if they ſhould afterwards happen to be the weak- 

eſt, then they are deftroyed by their own Invention, | 
Thus, tho' it might be a _ Advantage to a prevailing 

Party to aſſert the Right of Magiſtrates to puniſh Hereticks 


with Death, yet if that Side ſhould afterwards become weak, 


and the other ſhould prevail, they might maintain the ſame 
Right in their Magiſtrates to puniſh ſome of the weakeſt Side 
for Hereticks, eſpecially fince it was in the Power of the 
frrongeſt Party to declare what Hereſy is. | 
And this may be a Reaſon why the Parliament 1 EIN. 
enacted that nothing ſhould be Hereſy, but that which had been 


ſo adjudged by the Canonical Scriptures, and by the firſt Four 


the ſame was declared Hereſy, by the expreſs and plain words 
of Canonical Scripture, or ſuch which ſhall hereafter be de- 


general Councils, or by rh other general Council, wherein 
termined to be Hereſy by the Parliament, with the Aﬀent of 


the Clergy in Convocation. 


The Offender in this Nature, though convicted, incurs no 
Forfeiture of his Temporal Eſtate, becauſe the Proceedings 
againſt him are pro Salute anime. 

The Puniſhment by Death was Anno 29 Car. 2. cap. 9. 
thought to be too ſevere, and therefore the Writ de Hæretico 
comburendo was taken away, and Hereſy is made puniſhable by 
the Queen's Ecclefiaftical Laws, either by Excommunication, 
Deprivation, Degradation, and other Cenſures, but not ex- 
tending to Death. 

And this was the Opinion of Mr. Jurieu, who, in his Apo- 
logy for the Reformation, affirms that Hereticks were not to 
be puniſhed with Death; and amongſt other Reaſons he al- 
ledges the Temper of our Saviour towards the Sadducees, for he 
dwelt with them with great Clemency, and did not blame the 


Magiſtrates for tolerating them. . 
1% i | 4 Holidays 
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| Rn this Title, I ſhall ſhew the Practice of the Jews 

1 Church, the Cuſtom of the Heatbens, and the Uſage of 
the Chriſtians, under the Goſpel-Diſpenſation, to obſerve cer · 
tain Feſtival Days in the Year; and laftly, in what manner 
they are enjoined.to be obſerved in our Law: And. 

Firſt, As to the Jewiſb Church, tis plain they had a Power 
and did actually appoint ſuch Days ta be obſerved, in order 
to magnify. the Name of the Lord, and to give Thanks unto 
him, and ta rejoice for his Bleſſings. e 
Thus the Feaft of the Dedication, both of the * Temple 
and the Altar, the Feaft of the Tabernacles and Trumpets, 
are expreſly mentioned in the.Scripture; and many more are 
to be found in (a) Sigonims; but I ſhall inftance in one mo 
out of the Scripture, viz. Fifty Days after the Celebration ot 
the Paſover the Lord deſcended upon Mount Sinai, at the Pro- 
mulgation of the. Lau, and that Day was always commemora+ 
ted in a prone manner by the Fews, - , -; : 

Secondly, As for the Heathens, who were guided only by the 
Light of Natural Reaſon, they obſerved ſome Days in the 
Year with diſtinguiſhed Solemnities; and theſe were ſuch in 
which they had received any extraordinary Benefits, and ſome 
to —— the Renown of their Brave and Heroick An- 
Ceſtors. a N . 0 

Thus the Romans had their dies natales in great eſteem, and 
the Chriſtians in imitation of them (for certainly they were 
to be imitated in many good Things) did, on certain Days, 
commemorate the Lives and Deaths of the Apoſtles, Evange- 
lifts, and Saints; and not only ſo, but that by this means they 
might imitate them in all Godlineſs and Works of hay, 

hirdly, This was an ancient Cuftom in the Chriſtian Church, 
for the Apoſtles themſelves appointed the Firft Day of the 
Week to be obſerved in a ſolemn manner, . in remembrance of 
the Reſurrection of our Saviour; and ſince ſuch tranſcendent 
Mercies were derived to us by his Birth, Crucifixion, Reſur- 
rection and, Aſcenſion, we ought not only to acknowledge 
the ſame every day of our Lives, but in a more peculiar man- 
ner _ certain Days appointed for that purpoſe by the 
—A TROIHHATES | Ps 

And it was very early that the Feaſt of Eafter was kept, as 
+ St. Auſtin tells us, Ex Authoritate. Scripture © Univerſe Eecle- 
fie; and ſo long alſo as in the Second Century there was a Con- 
rention in the Churches of the Eaſt and Veſt, concerning the 
very Day on which it ſhould be celebrate. 4 


— _— - - 


* 


* 6 Ezra. 16. 1 Mac. 4. 59. ; (a) De Re ublica Hebr, Lib. 3. 
cap. 16. + Epiſt. 19. cap. 14. oy | 5 A 
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So for our Whitſumide ; as the Jews obſerved that Day on 
which the Lord deſcended on Mount Sinai, as before-mention- 
ed, which was Fifty Days after their, Paſſover, ſo we celebtate 
the Feaſt of Pentecoſt, becauſe the Spirit of the ſame God de- 
ſcended E the Apoſtles on that Day, being Fifty Days af- 
ter our ere | n A 


The next was Chriſtmas; and tho* the Ancients diſagreed 


about the Time of our Saviour's Birth, yet they ſet apart 
one Day in the Year to commemorate his Nativity; they 
likewiſe kept the Feaſt of the Epiphany : And we are told by 
Clemens Alexandrinus, who lived about the beginning of the 


Third Century, that the ancient Chriſtians kept no other 


Feaſts, for they did not call the Apoſtles Saints, but plain 
Matthew, Mark, &c. Tis true, they celebrated the Anniverſa- 
ry of their own- Martyrs, - by meeting yearly at their Tombs, 


and there they praiſed their Actions, and exhorted one ano- 


ther to imitate them in ſuffering for the ſake of their Re- 


deemer. BEIT | 
Alfterwards there were N Dogs obſerved by the Cbriſti- 
ans, which were ſpent in Acts of Piety, in Charity, and. 
"_ Religious Exerciſes, but not in Revelling and Drunken- 
neſs. A PTTL 2 Bo. 
And certainly the Chriſtian Church hath as great a Power 
to inſtitute theſe Feſtivals as the Fewiſb Synagogue had; for 
the Reaſon of ſuch Inftitution is full the ſame, viz. to praiſe 


- 


the Lord in a more peculiar manner for his Mercies, and for 


hath ſet before us for our Imitation. 

I know tis objected, that the Jews were directed in this 
Matter, by the immediate Appointment of God himſelf, that 
hey might more truly perform the Services due to him; but 


thoſe Examples of the blefſed- Saints and Martyrs, which he 


t 
if the Church appoints nothing which is either againft the . 
Scripture, or condemn'd by it, if it doth not make the word 


of no effect by vain. and Superftitious Traditions, as * Jerobo- 
am did, by inſtituting a new Paſchal Eeaſt to be obſerved at 
another Time and Place than where God has appointed it; 


then, tho' no ſuch Divine Direction was given to the Chri- 


ſtian Church for the Obſervance of ſuch Days, that Church hath 


Power to apppint and enjoin the Obſervance of Feſtival Days, 


* 


for the Reaſons already mentioned. | 

_ | Beſides, the appointing ſuch Days to be obſeryed is no more 
than the Appointment of ſome ſacred Actions to be performed 
at thoſe Times, by which the Days are ſanRified, and not the 


Service by the Days; and in that reſpect the ſacred Ceremo- 


nies may be called Circumftantial, and ſubſeryient to that 
Worſhip which is by Divine Inſtitution. FS 


— 
——_— 
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About the beginning of the Reformation there were great 
Conteſts abroad concerning Holidays; for Beza, in his Life of 
Calvin, tells us that the Church of Geneva aboliſhed all Fefti- 
vals, except Sundays; but that the Canton of Bern, at a Sy- 
nod held at Lauſan, eſtabliſhed them again, to which Calvin 
would never agree. - 8 8 

And if thoſe, who are ſo peeviſh with our Church, for in- 
ſtituting particular Prayers on ſuch Days, would but conſider 
how natural *tis for us in our civil Concerns to commemorate 
thoſe Days, in which we were delivered by any unexpected 
Means from Temporal Evils and Loſſes, or in which we re- 
ceived any extraordinary Advantages, or Bleſſings relating to 
our Fortunes or Promotions here, they would not be ſo angry 
at our obſerving thoſe Days in a more ſolemn manner, in 
which we were delivered from eternal Death, and made ca- 
pable of inheriting everlaſting Glory. . . 

Therefore, ſince we are more apt to be led by Imitation 
and Inſtruction, the Church has thought fit to ſet apart cer- 
tain Days to commemorate the Births, Holy Lives and Deaths 
of thoſe Saints and Martyrs, who had ſuffered for the Cbriſtian 
Religion; and theſe we call Holidays, and as ſuch they are 
enjoined to be obſerved, not only by the ancient + Canons, 
but by thoſe of our Church, by which all Perſons are to ce- 
lebrate and keep the Lord's-Day, and all other Holidays, ac - 
cording to the Rules and Orders of the Church of England, 
preſcribed in'that behalf, viz. in hearing the Word read and 
taught, in publick and in private Prayers, in acknowledging 
their Sins, Cc. But there is no Rule given as to Abſtinence 
from bodily Labour. 1 
And by another * Canon, the Common - Prayer is appointed 

to be read on ſuch Days as are to be kept Holy; and the Mi- 
niſter is likewiſe enjoined to declare to the People every Sun- 
gay, whether there are any Holidays or Faſting Days in the 

eek fallowing z and if he negle& to do, and is admoniſh- 
ed by the Ordinary, and ſhall neglect a ſecond Time, he ſhall 
incur the Cenſures of the Law, | e 
The Scripture hath not determined the Number of Holi- 
days, this is left to the Church; therefore, in a Synod, held 
at Oxon, Anno. 1222, Holidays were divided into Three ſorts. 

1, Into thoſe which were to be obſerved with all manner of 
Reverence, and ſuch were all Sundays. a 
2. Into thoſe wherein all manner of Servile Works of infe- 
rior Nature were to be refrained. | 

3. Into thoſe wherein any Buſineſs might be done, after 
Maſs was performed, and not before, 

And that the People might know what Days are to be kept 
Holy, they are particularly mentioned in the Statute 5 & 6 Ed, 


N + Can. 13. * Can. 14. a . 
A. 6. cap. Z» 


* 


x 
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6. cap, 3- and: thoſe, and no other are ordered by that Statute 
to he obſerved, which are as follows . bis 
 All-Saints, Andrew, Annunciation, Aſcenſion, Barnaby, Bartho- 
lomew, Circumciſion, Epiphany, Eaſter-Monday and Tueſday, James, 
Great and Leſs, Innocents, Jobn Boptift, Jobn Evangeliſt, Luke, 
Mark, Matthew, Matthias, Michael, Nativiiy of Chriſt, St. Paul's 
| Converſion, St. Peter, Philip and Jacob, Purification, Sundays, Simon 
and Jude, St. Ste St. Thomas, Whitſon-Monday and Tueſday. 

The Statute before-mentioned tells us, that thoſe Days are 
not to be accounted Holy in their own Nature, but becauſe of 
Holy Duties to be performed, and that they are not Dedica- 
ted to any Saint in particular, but only to God, in remem- 
brance of 2 Saint; and this may he ſufficient to remove thoſe 
ſuperſtitious Opinions which ſome Men have, relating to the 
Obſervance of them. - "+489 | 

This Act was repealed by an Act 1 M. cap, 2. but that was 
repealed by another, Anno 1 Fac. cap. 15. and from hence a 
a Queſtion hath ariſen, Whether that Statute 5 & 6 Ed, 6. is 
now in force, becauſe tis not revived by Special Words? - 

'Tis'a Queſtion which is anſwered by my Lord * Coke, viz. 
that where a Statute which repeals another is repealed it ſel, 
it makes the firſt Act which was repealed ſtill in force. 

But admitting the Law. ſhould be otherwiſe, yet ſince the 
Kalendar prefixed to the Book of Common-Prayer mentions all 
thoſe Holidays, and directs that they ſhould be, obſerved in the 
Church of England; and ſince that very + Kalendar is eſta- 
bliſhed by the Act of Uniformity, tis therefore, part of the 
Law of the Land : And it was the Opinion of that Parliament 
in which that Act paſſed, that thoſe, who abſent- themſelves 
from their Pariſh-Church where Common-Prayer and Preaching 
is uſed on thoſe Days, do ſchiſmatically abſtain from the ſame. 

Beſides, the Statute 1 Eliz. is declared by this Act to be in 
full force, and there the Liturgy is eftabliſhed, _ 1 

Now by the one, every Pariſhioner is enjoined to reſort to 
his Pariſh-Church on Holidays, under the Penalty of the Cen- 
ſures of the Church, and 12 4. for every Offence ; and by the 
other, there are Collets, Epiſtles, and Goſpels appointed to be 
read on each Holiday, | "7 | 

'Tis plain, that the Clergy and People are not very ſtrict 
in obſerying theſe Days, and there are no other Penal Laws 
to enforce ſo neceſſary a Duty; but the Minifters may be com- 
pelled to it by their Dioceſans, for they have the ſame Power 
to oblige them to this Duty, as they have to make them ob- 
ſerve the Sabbath. N | 

'Tis true, there is a Proviſo in the Statute of Ed. 6. that 
Labourers and Fiſhermen may (upon occaſion) work on theſe 
Pays, either in or out of Harveſt; and tis certain, that thig 
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ed to be read in the Church reſpectively on each of 
Days, after Morning -Prayer or Preaching. ä 
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Liberty is carried farther than at firſt intended, and in a 
manner to the total Prophanation of all Days ſet apart for 
Religious Worſhip. - ab | 

And though ſome Perſons through an immoderate Defire of 
Profit, and ſome for Pleaſure, have neglected to come to 
Church on theſe appointed Days, yet if the Clergy would 


.conftantly attend the publick Service, this might in Time ftir 


up the People by their good Example to the Religious Obſer- 
vance of Holidays. Sv | 
Laſtly, Thoſe which I have mentioned are the ftated Holi- 


days of the Church, but there are ſome other Days which are 


to be obſerved by particular Acts of Parliament, as the Fifth 
of November (a), which is a Day of Thankſgiving for the Diſ- 
covery of the Gunpowder Treaſon. * ”  * 1185 

The Twenty Ninth Day of — 2 as an Anniverſary for 
reſtoring the Royal Family oth theſe Statutes are a _ 
Fl 


So the Thirtieth of January is a Day of Humiliation for the 


Murder of King Charles I. but this Act is not directed to be 
read in the Church. a 


7 


Polpitallers. 


HERE was an Order of Religious Knights erected 
3 about the 17th Year of Ed. 2. who lived under 2 


lar Rules, and of which the grand Maſter and T wo Chaplains 
only were to be Eccleſiaſticks, and theſe were called Hoſpital 
—— becauſe they built an Hoſpital at Jeruſalem to receive 
1 rims, . 1 * b "=" 5 4 7 a 
heſe Knights ſucceeded the Templars, who were ſo called, 
becauſe they had a rang abr? et. 1 em for the pron afore- 
ſaid; but they being ſupprefſed by à Council held at Vienna 
in the Reign of Pope Clement V. (c), their Lands here in Eng- 
land were transferred by the Parliament to theſe Hoſpitallers 
(4), who were alſo Knights of St. Jobs of Feruſalem, and ate 
now thoſe which we call Knights of St. Fobn of Malta, 
This Order had large Endowments to ſupport themſelves, 
and entertain Pilgrims, and had alſo many Privileges grant- 
ed to them by ſeveral Popes, of which this was one, vx; that 
their Lands ſhould be diſcharged from to tary of Tythes. 
There are none of this Order in England, for it was diſ- 
ſdlved in the Reign of H. 8. of which I ſhall give a particu- 
lar Account. 3 * 
Several Abbots ſurrendered their Monafteries to that King 
in the 29th Year of his Reign; and Two Years afterwards an 


(a] Jac. cap. 1. (b) 12 Car. 2. cap. 14. (c) Anno 13212. 
(4) Anno 1323-37 Ed. 2 
A 
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AR paſſed (e) to confirm thoſe Surrenders, in which there was 
a ſpecial Clauſe, that the King and his Patentees ſhould hold 
thoſe Lands diſcharged of Tithes in the ſame Manner as the 
Abbots held them at the Time of the Diſſolution, and this AR 
extended to all Moxaſfteries which ſhould afterwards be ſurrender- 
ed to the Kin 1 ; 18 © Ws 
The Hoſpitallers were not then diſſolved, nor until the Year | 
afterwards, viz. by an Act made 32 H. 8. cap. 24. by which 
their Lands and all the Privileges they had therein were given 
to the Crown; but in the Act there is no rn Clauſe to 
exempt them from Payment of Tythes, ſo that the Lands being 
granted (f) to the King, and not ſurrendered, they are not 
comprehended within the Letter or Meaning of the Act 31 Hl. 8. 
and therefore ſhall pay Ththes. : ; 

But my Lord Lyer (G) tells us, that Anno 10 Eliz. upon Con- 
ſideration of this Statute, Judgment was given to the contraryz 
and Anno 4 Car, the like Queftion came in debate again, and it 
was held, that the (b) Exemption which the Hoſpitalers had 
from Payment of Tythes was a Privilege, and though *tis true 
that all Privileges are Perſonal, and that when the- Perſon or 
Corporation to which they are annexed is either (i) dead or 
_ difſolved, that the Privilege is likewiſe gone, yet when 'tis gi- 
ven or transferred to another by AR of Parliament before the. 
Diſſolution of the Corporation it ſelf, they ſhall enjoy it. 

T hat this Priviilege was given to the King by the Statute 
32 H. 8. and therefore not only he but his Pazentee ſhould hold 

them diſcharged of Tythes, becauſe tis not a perſonal Privilege 
in the King alone to whom it was transferred, but a real Diſ- 

charge of the Land it ſelf from Payment of Tythes, which ac- 
companies it in whoſoever Hands it ſhall fall. 


Incontinency, See Adultery, 


Indicavit. 


Y the Common Law, if the Incumbent preſented by one 
Patron libelled for Tythes againſt the Incumbent of ano- 

ther Patron, the Writ of Indicavit did lie, which is in the Na- 
ture of a Prohibition, and ifſueth out of the Qucen's Courts at 
Weſtminſter ; tis to be brought by the Patron of the Defendant 
in the Spiritual Court, and *tis to be diretted either to the Party 
himſelf, or to the Eccleſiaſtical Judge where the Cauſe is de- 


244 and tis to prevent a Recovery in that Court till the 
ight is determined at Common Law. | 
After this Writ was ſerved, all Proceedings in the Spiritual 


Court were ſtay'd ; but then the Patron might have a Writ of 


25 (e 31 H. 8. cap. 13. (f) Moor 913. (g) Dyer 277. b. (6) 
Jones 582. Latch. 89, Bridgman 32. (i) 2 Brownl. 8, 20. 


Right 
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Right de advocatione decimarum by Virtue of the Statute of H. 
2, cap. 5. but not unleſs he claimed the Advowſon in Fee, for 
if he was Tenant in Tail, or for Eife, he could not maintain 
a Writ of Right, but in ſuch caſe he was to appear upon an 
Attachment, and receive a Declaration, and then plead his 
Title, and ſo to proceed as in other Prohibitions; and when 
Judgment was given at Law, the Cauſe was remitted to the Ec- 
cleſiaſtical Court, and determined there according as it was at 
Law. | | 

And it was not material at the Time of the making that Act 
(Hof what Value the Tythes were; but by the Statute Articuli 
Cleri (1) they muſt amount to the Fourth Part of the Value of 
the Church; otherwiſe an Ind:cavit will not lie if brought by a 
common Perſon, neither will it lie if brought before the Libel 
or after the Sentence in the Spiritual Court. 

Nor is it neceſſary that the Value of the Tythes ſhould be ſet 
forth in the Indicavit, for if they do not amount to the Fourth 
Part, that muſt be ſhewed on the other fide for a Conſultation. 

But all theſe Proceedings being now obſolete, I ſhall not en- 
large any more upon this Writ. : | 


| Induftior. 


T'HIS may be compared to Lzvery and Seifin of a Freehold 5 
I for'tis putting the Miniſter in actual Poſſeſſion of the 
Cnurch, and of the Glebe Lands which are the Temporalities 
thereof, + for before Induction he hath no Freehold in them. 
It may be made by a Biſhop, or by a Dean and Chapter as 
particularly by the Dean and Chapter of Paul, and of Lichfſield; 
it may be done by the Patron himſelf, but not as Patron, but 
by ſome other Authority, as if a Biſhop is Patron of a Living 
within his Dioceſs, in which Caſes it muft be either by Pre- 
ſcription or Compoſition; thus the Lord Viſcount Moumtag ue 
_ Induct the Dean of Bartel in Suſſex into that Exempt 
eanry. | 
But the uſual Method is by Virtue of a Mandate, under the 
Seal of the Biſhop, to the Archdeacon of the Place, who ſeldom 
Inducts any Clerk in Perſon, but Iſſues out his Warrant to alt 
Clergymen within his Archdeaconry, requiring them or any 
of them to do it; then one of the Clergy, taking the Perſon to 
be indutted by the Hand, lays it on the Key of the Church, in 
the Door, and Pronounces theſe Words: | | ; 
Zy Virtue of this Warrant, I induft you into the real and atual 
Poſſeſſion of the Rectory of H. with all its Profits and Appurtenancese 
Then he opens the Door of the Church, and puts the Perſon 
into Poſſeſſion thereof, who uſually tolls a Bell, which is to 
— _ Pariſhioners Notice that ſomething is doing in the 


— — — — 
© 2 Inſt. 364. (1) Cap. 2. + 4 Rep. 79. Plow, Com. 529. This 
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This Ceremony being over, the Perſon thus Inducted is then 
compleat Incumbent, and entituled 4d Beneficium, that is, to 
an Eſtate in the Glebe and Tythes. 3 lags Af 
Then the Inductor is to certify the Induction, which he en- 
dorſes on the Archdeacon's Warrant, and all whoare preſent 
uſually ſet their Hands to it as Witneſſes. T4. | | 

But if the Key of the Church cannot be had, the Clerk to be 
Inducted may lay his Hand on the Ring of the Door, or on the 
Churchwall, or on the Fences in the Churchyard, and either of 
theſe is ſufficient, ; 

And if the Perſon, who hath Authority to Induct, ſhould be 
hindered by force from performing that Office, the Common 
Law hath provided a Remedy by the Writ, de vi Laicd amoven- 
da, directed to the Sheriff, who, by Virtue thereof, may ap- 

rehend the Parties, and bring them to the Queex*s-Bexch to 

fined; and there are Inftances where, in ſuch Caſes, that 

urt hath granted Reftitution ; ſo is Villiamſon's Caſe, Anus 
38 El:z, where one was put out of Poſſeſſion by the Sheriff, and 
another placed in his room, the Court of Queen's-Bench award- 
ed Reftitution, and Juſtice Croke cited a Preſident where it had 
been formerly done. | 

So is + Robert's Caſe, where the Sheriff returned aon invent 
vim Laicam, nec armatam potentiam; yet upon Affidavit made 
of the Force by which the Party was put out of Poſſeſſion, the 
Court of Queen - Bench granted Reſtitution, 

Tis true, this is not very Conſiſtent with what Serjeant Moor 
hath reported in the ſame Book about 10 Years afterwards, 
where he tells us, that in ſuch Caſe the Court would not grant 
Reftitution, and though the Writ is returnable in that Court, 
and, together with the Return, is there to be filed ; yet he tells 
us, it was taken off the File, and upon Affidavit made, that the 
Sheriff had removed one by force, and put another in Poſſeſſi- 
on, the Return was filed in the Court of Chancery; and that. 
Court granted Reſtitution upon his Motion: And if a Court. of 
Equity may do it, I can ſee no Reaſon why a Court of Law 
ſhould not. | 128 . 

There is a Note in || Siderfin that a Vi Laica amovenda is but a 
feeble Remedy, becauſe it doth not reſtore the Party to Poſ- 
ſeſſion; *tis probable this may be grounded on the Opinion of 
my Lord Coke, in 3 Bulſt. 92. who tells us, that Reſtitution 
cannot be granted on Affidavits ; for the Juſtices of Peace can- 
not grant it upon an Indictment for a forceable Entry, upon 
the Statute 8 H. 6. which muſt be a Miſtake, either in him, 
or the Reporter; becauſe that Statute was made to Remedy 
the Defetts of the former Statutes in this Caſe, but by that, 
Statute they have ſuch Power. | : 


| + Moor 462, * Moor 781, || Sid. 101. 
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But to return, the Ceremonies before · mentioned are only to 
make the Induttion publick as it ought to be, that the whole 
Pariſh may take Notice of it. — . 
The Perſon thus indutcted muſt within (), Two Months 
afterwards read the 39 Articles, and declare his unfeigned- 
Aſſent and Conſent to them after the Colmmon- Prayer is begun 
and before 'tis ended. 
And likewiſe within the ſaid Two (=) Months, he muſt, up- 
on Sunday, read the whole Service for that Day out of t 
Book of Common-Prayer, and declare his Aﬀent to it in that ves, 
ry Church to which he was inducted, which he muſt do in theſe 
Words. A h | 
J P. S. do declare my unfeigned Aſſent and 8 all and 
every Thing contained and preſcribed in and by the Book intituled, 
#be Book of Common-Prayer, and Adminiſtration of Sacraments, 
and other Rites and Ceremonies of the Church, according to the Uſe of 
_ the Church of England, together with' the Pſalter or Pſalms of Da- 
vid, pointed as they are t0 be ſung or ſaid in Churches, and the Form 
or r of making, ordering, and conſecrating Biſhops, Prieſts 
and Deacons, 
The Perſon neglecting any of theſe Things, the Church there- 
by becomes void, and this he muſt do toties quoties he accepts 
any other Living, 8 
laduction is a Temporal Act, and therefore if the Archdea- 
con ſhould either refuſe to indu a Parſon, (o) or to ſend his 
Warrant for that purpoſe, an Action on the Caſe lies againſt 
him, in which the Plaintiff ſhall recover Damages, but cannot 
by a Verdict be inveſted in the Glebe or Tythes; he may like- 
wiſe be proſecuted in the Eccleſiaſtical Court, and there he 
will be compelled by a Sentence to indutt the Clerk. | 
As to this Matter, my Lord Coke calls an Archdeacon an Ec- 
cleſiaſtical Sheriff, and tells us he may be puniſhed in the Spi- 
ritual Court, as well as by an Action at Common Law, for re- 
fuſing to induct a Clerk; but where the Thing to be done is 
meerly Spiritual, and no Temporal Damage can enſue to the 
Party, for the Neglect or Refuſal of the proper Perſon to do it, 
in ſuch Caſe an Action at Law will not lay, but he ſhall be pu- 
niſhed in the other Court. 2 | 
After he is induted to the Church (p), his Inſtitution ſhall 
not be queſtioned in the Spiritual Court, becauſe the Church 
is tho full, and if the inficution is inſufficient, that may be 
ſhewn upon the Tryal of the Induction in the Temporal Court, 
which will certainly be wrong if the Inſtitution upon which tis 
founded is ſo; neither hath any one a Right to the Tythes 
which ariſed during the Vacancy, befides the new inducted 
Incumbent, for he hath then jus ad rem, | 


| (m) 13 Eliz. cap. 12. () 14 Car. 2 cap. 4. (o) 1 Bulſt. 179. 
2 Bulft, 265. Hob. 15. 2 Rol. Abr. 293. Plito. 10. Moor 879. 
* (p) 2 Rol. Abr. 282. Plito. 12, 13. ö But 
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But if the Authority of the Perſon who made the Mandate 
ſhould be determined * either by Death or Removal before the 
Clerk is inducted, then his Induction afterwards would be void; 
as if the Archbiſhop, during the Vacancy of any See, admits 


and inftitutes a- Clerk, and then makes a Mandate to the 


Archdeacon to Induct him, and before tis executed a. new Bi- 
ſhop is conſecrated, the Induction afterwards made by Virtue 
of that Mandate is void; becauſe the Archdeacon derived his 


Authority from the Archbiſhop, and ſuch an executory Power 
ceaſed upon the Conſecration of the new Biſhop. 


But this Judgment was reverſed in the + Exchequer-Chamber, | 
becauſe the Archbiſhop hath a Sovereign Authority through» 


out his whole Province, and therefore when he doth any thing 


which a Provincial Biſhop ought to do, ſuch Act is not void but 
| * : | 


voidable. 


- Beſides, his Mandate to the Archdeacon is to one who hath . 


Authority to induct virtute Oſſicii, and the Mandate it ſelf is 
only to intimate that the Perſon is inſtituted, and to oblige 


the Archdeacon to indutt him under the Penalty of Eccleſiaſti- 


cal Cenſures ; the Induction is only Minifterial, tis the Inſtitu- 
tion which is the Judicial Att, and which the * had 
an undoubted Power to grant, for he is Guardian of the 
tualties during the Vacancy; and the Law is clear, that an Au- 
thority well commenced ſhall be 2 by the ſame Perſon. 
Having mentioned before that Iaduction is triable in the Tem- 
poral Courts, I ſhall give one Inſtance of it to confirm my Opi- 
nion, viz. a Perſon was inſtituted and inducted to a Church, 
and anbther got a Superinſtitution to the ſame Church; he who 


was firſt inducted Libels in the Eccleſiaſtical Court to ſet it a- 


fide as ſcandalous to his Title ; but it 28 that he who 

had got the te was likewiſe indacted, the Spiritual 

Court was prohibited to proceed for that reaſon, which they 

22 have done if the Superinſtitution had been only in Que- 
ons, 4 

XJ HEN the Ordinary hath admitted any Clerk to a Be- 

nefice, he either grants him Inſtitution under his Epiſ- 


copal Seal, or ſends him to his Vicar-General, Chancellor, or 


Commiſſary to do it, which is uſually in this Form. 

Inſtituo te Rectore m Eccleſia de H. © babere curam Animarum 
Parochianorum, c. © accipe curam tuam & meam, by which 
Words it appears, that Inftitution is that Act by which 
8 ROD. doch commit to the Clergyman the Cure of the 

urch. 8 
And this may be done by the Biſhop under the Epiſcopal 
Seal, or any other Seal beſides that of his Office, and though he 


2 1 Vent. 309. 2 Lev. 199. 9 78. 
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is not in his Dioceſs, for 'tis the Act of Court which mates 
the Inftitution, and the Inftrument under Seal is only a Teſti - 
monial of what was done there, to which Inftrument ſome Wit- 
neſſes ſhould ſabſcribe their Names, | 
If Inſtitution is granted by the Vicar-General, or *. other 
Subſtitute, their Acts are taken in Law to be Acts of the Biſhop 
NN N he muſt anſwer for any Irregularities commit- 
y them. ; | b ; 
But the Biſhop is prohibited by the Canon (3) to inftitute a 
Clerk, who hath been ordained by any other Biſhop, without 
ſhewing his Letters of Orders. 
By an Inftitution the Clerk hath only (r) jus ad rem, and 
therefore he can do no Act to charge the Glebe, though con- 
firmed by the Patron and Ordinary, till he is actually ind ucted 
into the Living, for then, and not before, he hath a Freehold 
in the Glebe. ; | | 
But at Common Law an Inſtitution (s) even upon a wrong- 
ful Preſentation gave the Incumbent ſuch a Right, that if he 
had of the Living by the ſpace of 6 Months, this 
was a Plenarty, and he could not be removed, becauſe he came 
in by a Judicial Act of the Biſhop, who is intruſted by the Law 
to take care in this Matter ; and fince by the Writ of Quare In- 
pedit it ſelf, it appears that the Law requires zdoncam perſonam 
to be Incumbent in every Pariſh, when the Biſhop (1) hath ad- 
mitted one to be able, that Implies he is perſone idonea, and 
then the Law hath its final Intention, that is, the Church is | 
then ſufficiently provieed with a Clerk, and tis plens & conſul» 
ta, which puts the rightful Patron out of Po n, but he is 
not without Remedy, for he might have a Writ of Advowſon, 
and recover that of which he wasdivefted by this Uſurpation. 

But in ſome Caſes, an Inſtitution upon a wrongful ta- 
tion makes no Plenarty againſt the true Patron, for ſo is the 4th 
Reſolution in * Green's Caſe, which was thus: 

JB. Tenant for Life, remainder in Fee to another of a Mannor, 
to which an Advowſon was Appendent ; the Tenant for Life 
preſented one Durſton, who was indufted, and afterwards de- 
prived, for not reading the 39 Articles, though Juſtice Telver- 
ton, who Reports the ſame Caſe, takes no Notice of the Depri- 
vation, but tells us the Benefice was void for not reading the Ar- 
ticles ; and that Durſton continued Incumbent during his Life; 
but both. my Lord Coke and he agree, that the Patron had no 
manner of Notice of the Avoidance : Afterwards both the Te- 
nant for Life, and Durſton died, and then the Queen reciting 
Her Title to Preſent by Zapſe, preſented Beker, who was in- 
dudted; and he in remainder preſented Green, who was likewiſe 

indutted; and in an Action of T reſpaſs brought by Green, and a 


\ (9) Can. 39. (r) Pie. Com. 528, ( 2 Inft. 356. (4) 9 Rol. 


Abr. 349, 2 12, 1 Rol, Rep. 191, 227. e 
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Special Verdict, he had Judgment; becauſe the Inftitution of 
aler being upon a wrongful Preſentation the Church was till © 


* 


void, as to the true Patron; for the Queen's Preſentation was 


Vvrong, becauſe She preſented ratione Lapſus, when She could 


ha ve no ſuch Title without Actual Notice given to the Patron, 
and his negle& to Preſent after ſuch Notice; and therefore the 
Church being void as to him, there was no Occaſion to bring a a 
Luare Impedzt to remove Baker, but his Clerk might bring an 
Action on Treſpaſs, Oe. By which it appears, that ſuch an In- 
ſtitution giveth no Ri but only a Proviſionary Poſſeſſion to 
Entitle him to the T'ythes, and other Profits, but the Incum- 
bent hath no Freehold or Intereſt in Law, either to bring an 


Eje&ment or to have a 1 Impedit brought againſt him. 
The Books are plain, that upon an Inftitution the Church is 


full againft a common Perſon, and likewiſe againft the Queen, 


if She hath no Title but what She derives from a Subject, be- 


| cauſe the Incumbent hath then a Freehold, which is begun, 


21 H. 8. (4)4 Rep. 79. „ 
\ Va 2 


tho not compleated till Induction. | 
And if the Archbiſhop ſhould inhibit the Archdeacon to in- 
duct the Clerk thus inftituted, he —_— it notwithſtanding 
ſuch Inhibition, and the Induction ſhall be good. „ 
And to give an Inſtance that the Church is full upon an In- 
ſtitution, I will put this Caſe, viz. If the Grantee of the next 


. Avoidance Preſents and his Clerk is admitted and inſtituted, 


and ſhould die before he is inducted, he ſhall not Preſent again, 


for his Grant was ſatisfied by the Inſtitution of his Clerk, which 


proves that the Church was then full. 
- But a bare Inftitution witheut Indution doth not make a 


Plenarty againft the Queen, where She hath a Title to Preſent 
in Her own Right (u), or by Virtue of Her Prerogative; and 
therefore if her Preſentee ſhould die before Induction, She 
may eſent again, becauſe She had not the full and complete 
E ft ur 1 ROY 3 
ow, though it doth not make a Plenarty again Queen 

(x) yet if the Peron thus inſtituted and not inducted doth take 
a ſecond Benefice, it ſhall make the firſt void, becauſe by the 
very Inſtitution he had accepted the Living; and the Words of 
of the Statute are, viz. (3) if 6 Parſon having one Benefice with 
Cure "_ another, &c. h 

And if in ſuch Caſe there ſhould be a Diſpenſation (3) to hold 
both the Livings, it will not ſerve, for coming after Inftitution 
"tis too late, becauſe the Church is full by it, and both the Pa- 
tron and Ordinary had executed their Authority, and can ne- 
ver revoke it, the Inftitution being matter of Subſtance, and 
the InduQion, which is to follow, is no more than a Ceremony, 
to give the People Notice of the Poſſeſſion, 2 


(«) 2 Inft, 356. 9 Rep. 132. (x) Dyer 360. 4 Reę. 39. 0 
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| Beſides, by this very Act of the Biſhop * the Cure of Souls is 
transferred from him to the Clerk, though it doth not always 
follow, that an Inſtitution to a Benefice ſhould imply that the 
Clerk hath curam animarum, becauſe the Queen hath ſeveral 
Donatives in Wales, + which are not properly Benefices with 
Cure of Souls, but yet the Incumbents on ſuch Donatives come 
in by Preſentation and Inſtitution. | NS 
If the Biſhop refuſeth to grant Inſtitution, no Action (a) of 
the Caſe lies againſt him, the Party-may have a Remedy in the 
Couft of Audience by a Duplex Cuerela, Vc, 
 - Laſtly, Inſtitution it ſelf is properly Cognizable in the Eccle- 
ſiaſtical Court, but if after () Induction a Man is ſued there, 
ſuppoting his Inſtitution was void, that ſhall be tried in the 
Courts at Law, becauſe, by the Induction the Perſon had a 
Freehold in the Benefice, which muſt be tried at Common 
| Iles in Churches. See Seats: 


Jus Patronatur. 


V HERE Two Perſons Preſent Two Clerks to the ſame 
Church, by different Titles, the Church is become 
Litigious, becauſe the Biſhop doth not know who is the Right 
Patron, and by conſequence cannot tell which Clerk to admit, 

So 'tis if Two Patrons Preſent one Clerk, becauſe the Biſhop 
cannot admit ſuch Preſentee generally, but muſt admit him as 
the Clerk of one. | 

But if Two Coheireſſes Preſent ſeveral Clerks by the ſame 
Title, that is, where an Advowſon deſcends to them, and 
they cannot agree to Preſent one and the ſame Clerk, ſo that 
they Preſent ſeverally, and this is found by a Verdict in a Jus 
Patronatus, the Biſhop is bound to admit the Clerk of the El- 
deft, for the (c) Church in ſuch Caſe is not Litigious, nor if 
[Tenants in Common Preſent ſeveral Clerks, for the Biſhop 
may admit the Clerk of cither, but if they do not agree in their 
Preſentation within Six Months after the Avoidance, the Bi- 
ſhop may Collate. y | 
So if one Preſent, and the Biſhop doubts his Title, (as in 
ſome Caſes he may) then he may require to be ſatisfied in a le- 
gal Method; as for Inftance, if a Parſon is deprived, Notice 
mult be given to the Patron, otherwiſe no Lapſe incurs, and 
if upon ſuch Deprivation rhe Biſhop ſhould Collate and Die, 
ho ſhalt his Succeſſor know, that Notice was given to the true 
Patron? | & A 

And therefore the Law hath provided a Security for him, 
and that the Cure may nor long be neglected, and this is by a 


— 
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* Mod. 12. + Sid. 427. (@) 1 Rol. Rep. 64. (b) 2 Rol. 
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1 Abr. 252. 294. (c) 21 H. 6, 45. a, | 
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Jus Patronatus, which may be brought at the Inftance of one 
or both Parties, that is, either by Patron or Clerk, but the 
Biſhop is not bound to award it ex officio, but may ſuffer the 
Church to Lapſe; yet when he is required to do it, and refuſ- 
eth, he is a Difturber, and in ſuch Caſe the Church ſhall not 
Lapſe, nor after a Verdi& found upon a Fus- Patronatus, be- 
cauſe the Biſhop ought to Preſent that Patron's Clerk for whom 
it was found. a 8 a 

The r u pon it are as follow; 815 

The Biſhop Iſſues forth a Commiſſion under his Epiſcopal 
Seal, directed to his Chancellor, or to ſome other Civilian, 
and ſometimes to Common Lawvers, to enquire who hath the 
Right to Preſent to ſuch a Benefice. | 

* Theſe Commiſhoners have Authority to Summon a Jury, 
which is done by a Mandate under their Hands, Cc. directed 
to ſome Officer for that purpoſe, half of which Jury muſt be 
Clerks, and the other half Laymen ; but there is no Neceſſity 
that Six of each ſhould be the compleat Number, for they may 
cauſe more than Twelve to be ſummoned and Sworn, ſo that 
they Swear no more Laymen then Clergymen. 

But Twelve is a Full Jury, and if they do not appear, the 

_ Clergymen may be puniſhed by Sequeſtration, and the Lay men 
by Excommunication. 

If they appear, the Commiſſioners are in. the firſt Place to 
_— a Clerk, and then a Layman, till the whole Number are 

worn. 8 : | $6 

The Points which they are to inquire into are, 

1. Whether the Church is void. 

2. Who preſented laſt. | To: 

3. Whois the Rightful Patron to the void Church. 

4. Whoought to Preſent to the ſame, 

Theſe Articles are to be publickly read and delivered to 
them ; but *tis requiſite that the Jury ſhould find for that a Pa- 
tron who preſented laſt, for if he is the true Patron it will ap- 
pear ſo upon the Tryal of a _ Impedit, if he is not, then he 
preſented by Uſurpation, and if his Clerk was Indutted, and 
the Church was full of him for Six Months, the Patron who 
had the Right muſt recover it in a Writ of Right of Advow- 
ſon, before he ſhall Preſent again, 3 

After the Jury are Sworn, then Council is to be heard on 
both ſides, as at all other Tryals, Cc. to maintain the reſpective 
Titles of the Patrons. 1 

Then the Jury give in their Verdict, and 'tis neceſſary this 
ſhould be done at that very Time, though the Commiſſioners 
may give them longer Time to conſider. of the Evidence; but 
if they will not agree, or refuſe to give a Verdict, or be equal- 
ly divided, or find a Special Verdict, the Biſhop may Diſcharge 
them, and cauſe another Jury to be Sworn, | 
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As to the awarding a Fus Patronatus, tis not a Thing of Ne- 
ceſſity, tis no more than an Inqueſt of Office, and for the Bi- 
ſhop's Security, that he may not be a Diſturber, for he may at 
his Peril take Notice which (x) Patron hath the Right, and ad- 
mit his Clerk accordingly, and this he may do even after a 
Verdict in a Jus Patronatus, but if in a Quare Impedis brought 
againſt him, &c, the Title is found for the Plaintiff, this will 
make the Biſhop a Diſturber, for it ſeems to be Injuſtice, and 
g gainſt the true Intention of the Law to admit a Clerk whoſe 
Patron's Title was not found by the Juzy, but 2 him. | 
Therefore a Verdict in this Caſe being only for the Safety 
of the Biſhop z and fince it puts the Patron upon ſome Charge 
to ſatisfy him in the Right, he ought to receive the Clerk ac- 
cording to the Verdict; and it was my O) Lord Hobert's Opi- 
nion, that if he doth otherwiſe, an Action on the Caſe lies a- 
ainſt him, in which Action the Patron may recover Damages 
or the Expences, and delay occaſioned by this Means; but ſuch 
Attion will not lie, till he hath recovered his Title in a Quare 
Impedit brought againſt the other pretending Patron and his 
Clerk, but not againft the Biſhop, for if he is named in that 
Action, no other will lie againſt him. | 
As the Church may become Litigious by a double Preſentati- 
on, it may likewiſe be ſo by a Double Fus Patronatus, for the 
Biſhop may award Two Commiſſions of enquiry at the In- 
ftance of each of the Patrons, (tho? tis not uſually done) and if 
in ſuch Caſe the Juries find diſtinct Titles in each Patron, the 
. can have no Direction by ſuch Verdicts, but may refuſe 
each Clerk, and ſuffer the Church to Lapſe. | 
So if a Verdict is given for one of the Patron's, and if before 
he Preſents his Clerk again to the Biſhop, as he ought to do, 
another pretending a Title ſhould Preſent his Clerk, the Bi- 
ſhop may award a new Fus Patronatus to determine the Rig 
between the new and old Patron, I 37 
But tho' the Clerk, for whoſe Patron the Verdict is found, 
and ſo certified by the Commifhoners to the Biſhop, ought to 
be preſented again to him for Admiſſion, it may be upon the 
former Preſentation, and not a new one; and if he is negli- 
gent in this Matter for Six Months, the Church is lapſed. 
Upon the whole Matter, a Verdict in a Jus Patronatus is a 
good Warrant for the Biſhop to admit the Clerk of that Pa- 
tron for whom *tis found, and it doth not bind the Right of 
the other Patron, for he may recover it in a Quare Impedit 
notwithſtanding ſuch Verdict; and if he doth, the Biſhop is 
not a Difturber, tho? he hath admitted the Clerk of the other, 
becauſe the Verdict is his Security, and tis likewiſe ſome Exi- 
dence for that Clerk, that his Title was found to be the beſt. 
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HE Queen is Patron Paramount of all the Benefices of 
England ; therefore, if other Perſons, who are intruſted 
by the Law, do * their Duty in filling the Churches, then 
by the natural Order and Courſe of Government the Right de- 
volves on Her, who being veſted with the ſupreme Power, is 


to ſupply the Defects of others, and this is done by preſenting 
fit Perſons to void Churches. 25 


Under this Title I ſhall treat, 7 
1. Of the King's Right to Preſent upon Lapſe, and in what 
Time it muſt be done. T4 | | 
2. Whether there can be an Uſurpation on his Right to Pre- 
ſent 3 and whether he can Preſent by Uſur pation. 
3. Where he ſhall have a Writ to the Biſhop. | 
4. Where his Incumbent ſhall be Outed. | | 
* RO his Right to Preſent whilft the Temporalities are in his 
ands. | | N 
6. Of his Right to Preſent upon an Avoidance by Ceſſion. 
7. — his Preſentation ſhall be void, and where it ſhall be 


revoked. | 5 
. In what Caſes his Lands are privileged from Payment of 
Tythes. | BS 


F 


By the Statute 17 Ed. 2. cap. 8. tis en- | g 
ated, That if a Stranger Preſents to a , Of die Bighe 
Church, which is in the Gift of the King, © "om by 
and he ſhould recover his Right in a Tryal | 


at Law; tho after tis 7 to the Biſhop, that ſhall not pre- 
u 


* 


| ot Title, ſo as he Preſents within Six Months after 
ecavery ; from which it may be inferred, that if the King had 
not preſented within that Time, his Church ſhould Lapſe. 

| My (s) Lord Coke tells us, That in the Reign of his Son and 
Succeſſor, the Clergy pretended that Lapſe ſhould incur againſt 
the King, which occaſioned that King to publiſh this Reſolu- 
r N | 

Loot ab exordio naſcentis Eccleſia in Anglia Reges ad omnia 
Feclefiaſtics Beneficia Muaittercung; vacantis N ad corum Colla- 
zignem ſpeFamia 1 Placeret eis jure Regio præſentarum. 
Nov, the (3) ords 8 vacantia ſeem to compre- 
bend as well ſuch Benefices to which he had à Right to Preſent 
Jure Prerogative as by Lapſe, tf, as thoſe which he had Pleno 
and} and the Regiſter tells us, in ſuch Caſes Nullum temps oc- 
urrit Regi ex conſuetudine haftenus obtenta in 2 T. i 

But the Law is otherwiſe ; for if the King ha ight to Pre- 
ſent by Lapſe, and ſuffers either the true Patron to ad, or 


any other by Uſurpation , and his Clerk ſhould be indu 
* (4) 2 Inft, 360. (5) 2 Inft, 360. | 
F. $S 4 * « e p | 
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and die, the Patron and not the King ſhall Preſent; for where 


the Law appoints a certain Time, both for the Commencement 
and Determination of the King's Title, if he ſuffer that Time 
to expire he hath loft his Turn; as for Inſtance, in this very 
Caſe the King's Title began upon the Neglect of the Archbi- 
ſhap to Preſent within his (e) Six Months; now, if he will 
ſuffer another to Preſent, and the Clerk thus preſented doth 
afterwads die Incumbent, then his Intereſt is determined; for 
the Rule Nullum tempus occurrit Regi will not hold in ſuch Ca- 
5 ſince the King is to have but one Turn, and that muſt be 
t e next.. n F . 8 

Tis true, where he hath the Advowſon in Fe, there he ſhall 
not be divefted of his (d) Right, even upon a double Uſurpa- 
tion and Plenarty, for it continues ſtill in him, and the Preſen- 
tation by a Subject is but Matter In fait, which, tho' coupled 
with Inſtitution, which is a judicial Act of the Biſhop, yet it 
ſhall not prejudice the King, becauſe tis grounded on a Wrong, 
yet ſuch Uſurpation will bind him quoad the Poſſeſſion ; but the 
Incumbent may be remov'd by a Quare Impedit, without put- 
ing the King (who is the true Patron) to his Writ of Right. 

I grant it was otherwiſe adjudged in the (e) Common-Pleas, 
between the King and Campion, againſt the Opinion of the 
( Chief Ty Anderſon ; but that Judgment was after- 
wards reverſed in B, R. | 1 

*Tis made a Quære in (s ). Dyer, if the Queen had a Title 
to Preſent by Lapſe, and afterwards the Biſhop grants Iuſtitu- 
tion to the Clerk of the true Patron, Whether that ſhall bind 
Her Title or not? My (b) Lord Hobert was of Opinion that it 
did, becauſe the Patron's Right always continued till theQueen's 
Title by Lapſe ſhould be executed; and if he Preſents to the 
Biſhop, before the Queen Preſents Her Clerk, he is bound to 
admit his Preſentee. | | 

But the latter Authorities are otherwiſe ; for the (i) Title by 
Lapſe is ſo veſted in the Queen, that She may at any Time re- 
move the Incumbent by a Quare Impedit ; but if he ſhould die In- 
cumbent, then She hath loft Her Turn. ERC bs, 

And ſo it is if the Incumbent ſhould be deprived without any 
-(k) Covin, as it was adjudged in a Caſe between the Queen and 
the Biſhop of Norwich; tis true, in the very next Year, viz. 
Anno 32 Eliz, it was adjudged otherwiſe, that is, if the Incum- 
bent be deprived, it ſhould not bar the Queen of Her Turn to 
Preſent by Lapſe, becauſe it was the Act of the Party, which 
was the. Cauſe of his Deprivation ; but the true Reaſon is gi- 

ven by (1) Gouldsborough, viz. That the ſame Perſon who was 


te) Hutt. 24. (4) Yelv. 90. Brownl. 166. (e) 2 Cro. 53. 
(f ) 2 Cro. 123. (g) Dyer 277. a. (% Hob. 157. (i) Het. 
125. 2 Rol. Abr. 351. Plito 25. 2 Lut. 1086. (4) 4 Leon. 
217. (1) Gouldſ. 79, 83, 86. 

| | deprived 


\ 


\ 


Colluſion, it might induce the Court to give judgment for the 
ucen. | 2 


the Queen's Title, but afterwards gave Judgment for Her. 
' The other Reporters do not mention that the Perſon depri- 


ved was preſented again, but another; and yet the Queen 


tad judgment. . ; 
| Juſtice Crooke ſays, it would be inconvenient that the Queen 


ſhould loſe Her Preſentation by the Act of the Incumbent, 


which occaſioned his Deprivation. | 8 | 
—— Owen and Leonard tells vs, That the Deprivation 
might be by Colluſion, and Serjeant Moor ſays it might not; 
but that Colluſion ought to be-averred, and ſhould never be 
intended, however, they all agreed that Judgment was given 
for the Queen ; but it muſt neceſſarily be upon a ſuppoſed Col- 
luſion, for it was adjudged contrary before, even in the Caſe of 
Deprivation, and ſo it was in the Caſe of Reſignation, which 
is the voluntary At of the Party, as well as Deprivation, which 
is occaſioned likewiſe by his own Att; and yet in ſuch Caſe it 


was held, that if the (=) Party reſigns before the King hath - 


13 upon a Lapſe, is Turn is loft, for he hath it by 
Virtue of his Prerogative, Pro unica Vice tantum. | 
And ttis for this Reaſon, that if the King hath Preſented by 
(o) Lapſe, and his Clerk is inducted, and afterwards looſeth his 
Incumbency by ill Pleading, in an Action brought againft him, 
to try the Right; he ſhall not Preſent again, becauſe he had 
but one Turn, and that was executed. 11.4 | 
Tis agreed that the King hath a Title to Preſent by Lapſe; 


but it hath been a Queftion if he ſhould die before he Preſents, 


Whether his Succeſſor ſhall be entitled to it? Or whether he is 
not barred by the Statute 25 Ed. 3. cap. 1. by which *tis enact- 
ed, That neither the King or bis Heirs ſhall Preſent to any Bene- 
ice in the Bight of another, which happened in the Time. of his 
 Progenitors, ſaving to him and his Heirs all Preſentments in ano- 
ther's Right, fallen or to fall in his Time, or in Time io come, 
Some of the Judges were of Opinian, that there was no ſuch 
Exception in the (p) Act, but moſt of them were ſatisfied to the 


contrary ; and all agreed, that tho' he Preſents by Virtue of 


his Prerogative, yet tis in the Right of the Patron. 


Laſtly, If a Clerk neglects to read the 39 Articles, and con- 


tinues in Poſſeſſion during his Life, the (q) Church by this 
Means would have been void ; but then Notice muft be given 


(n) Cro. Eliz. 119. Owen 9. Moor 259. 4 Leon. 95. (n) 


2 Cro. 316. 1 Brownl: 161, (o) 1 Leon. 194. (p) 2 Cro. 355. 


(0 Yelv. 7. 6 Rep. 29. 


as: Moor, who Reports the ſame Caſe tells us, That (m) 
Collution ſhall not be intended, becauſe the Deprivation was a 
Judicial Act; and therefore the Court at firft inclined againſt 


98 | King. i 5 on ' 329 | ; -j 
deprived was preſented again; and becauſe that look d like 


* 
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to the Patron, which was not done, The King Preſents on a 
fuppoſed Title by Lapſe z but ſuch Preſentation is void, becauſe, 
as to the Patron, the Church is full, till he had Notice of the 
Avoidance. 4. 9p | 
becher there Next I ſhall conſider whether there can be 
can be an Uſurs any Uſurpation upon the King, ſo as to bar 
pation on the his Right, and whether he can Preſent by 
King, &c. Uſurpation. | 
And as to this Matter it was formerly held, that if there 
were an Uſurpation upon his Right, he might Preſent after the 
Death of his. Incumbent, without recovering that Right in a 
Writ of Advowſon, but he could not Preſent the Clerk of the 
Uſurper to the ſame Church, becauſe it was full of him, and 
he muſt firſt be removed by a Quare Impedir ; but he might by 
his Letters-Patents confirm the Title of ſuch Incumbent, reci- 
ting the Uſurpation, &c. but then he muſt be compleat Incum · 


dent; for if he was only inſtituted and not inducted, ſuch Con- 


firmation would not bar the King; but he might bring a Quare 
Impedit, and remove the Clerk of the Uſurper, becauſe he 
was in Poſſeſhon when the Confirmation was made. 

But now the Law is, that there can be no Uſurpation upon 
the King, where he hath an Inheritance in the Advowſon, fo 
as to bar his Right; for the Law protects it, that he can re- 
ecive no Prejudice by any Uſurpation. | 

This was denied, (7) Anno 18 Eliz. viz. That the King had no 
Manner of Prerogative in this Caſe, tho? he claim in his ow 
Right, becauſe tis neceſſary that the Church ſhould be full o 
ſome Body; and as he might gain the Poſſeſſion by a Preſenta- 
tion, without a Title, ſo he might be put out of Poſſeſſion by 
2 double Uſurpation, 

But the Chief Juftice Anderſon was of a contrary Opinion 
that a double Uſurpation did not bind the King's Right, fo 


| as he could not be diſſeiſed of Land, ſo he could not be put out 


of Poſſeſſion of an Advowſon by any Uſurpation ; *tis true, he 
may be put out of Poſſeſſion of thoſe Things which are T ran- 
ſitory, but not out of an Inheritance; and according to his 


Opinion, a Writ of Error was brought upon that * judgment, 


and it was reverſed in B. R, becauſe the Law ſo protetts the 


King's Inheritance, that no Wrong done by a Subjett ſhall di- 


veſt him of his Right; but in this Caſe he muſt bring a Quare 
Impedit, + for he cannot Preſent till the Incumbent is removed. 

As to the King's Preſenting by Uſurpation (a) there has been 
a Diſtinction made, that if he Preſents generally, without re- 
citing any Title, it may be by Uſurpation ; but if he recites a 
Title where he hath none, that ſhall neyer be taken to be by 
Uſurpation, for he was miſtaken in his Title, and can do no 


(e] Dyer 351. 2Cro. 54. »Telvr. 90. 1 Erounl. 166. 
4 Rol. Abr. 372. (a) Hob. — 7 1 1 * % 4 | 
4 | Wrons 
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Body (b), ſo tha he Uſu ation muſt be a__ 
W to o that t t pation mu in the 
— kn procured himſelf to be inftituted upon ſuch a 
Preſentation (c), and he is the Wrong-doer; and the Quare In- 
— muſt be brought againſt him, and he may be removed 20 
Years afterwards, for the Preſentation is void, and the true 
Patron was never out of Poſſeſſion. * 
Tis true, the Court was of Opinion, that the King might 
Preſent by Uſurpation (4), and yet they held that he could 
not do any Wrong, which ſeems to be a _ Contradiction; 
but it was ſolved by this Diſtinction, viz. That it was not the 


— 


Preſentation by the King, but the Inſtitution by the Biſhop 
which made the Uſurpation ; and yet they held that could not 
properly be a wrong, becauſe it was a Judicial Act. 1 
If the King recover in a Quare Impedit a- Where he Hail 
runs the Incumbent, who claimed by-Col- bave a Witte 

tion from the Biſhop, and hath another the Wichern 1 
Quare Impedit depending againſt the ſame 3 
Biſhop for the ſame Church; tho? theſe Suits are commenced 
upon ſeveral Originals, yet the King ſhall not have a Writ to 
the Biſhop upon the firſt Judgment, until the other Action is de- 
termined, becauſe there are ſeveral Defects ſuppoſed to be in 
theſe ſeveral Actions, and he muſt recover againſt all before the 
Title can be apparent in him. | 

If in a Quare Impedit (e) brought, it ſhould appear upon the 
Pleading, that neither the Plaintiff or Defendant have a Ti- 
tle, but that the Preſentation is in'the King, the Court may 
award the Writ to the Biſhop for him, and that may be done 
without his Requeſt, becauſe the Judges are of his Council, 

This was my Lord Hobert's Opinion (f) in Colt and Glover s 
Caſe, but that it would be otherwiſe if the Verdict found a 
Title in the King, where he was no Party to the Action, be- 
cauſe *tis out of the Ifſue, and mere Surpluſage, which might 
be | a5 ek by a __ | * 4 a 

ut if the Kin uld bring a Quare it, and, upon (0 

the Pleading, the Ilfue ſhould de * tier bs had the whole Ad- 
vowſon or not, and the Jury find that he had a Third Part and 
no more; but that it was his Turn to Preſent to that very 
Avoidance, altho' the Iſſue is found againſt him, yet he ſhall 
have a Writ to the Biſhop, becauſe the Matter found by the 
Jury was not quite out of the Iſſue, and it appeared by the Ver- 
dict that he had a Title. | 
So that the King's Title muſt appear upon the Record in 
Pleading, and not upon Evidence where he is no Party to the 
Action; and his Title thus appearing, the Court may award a 
Writ to the Biſhop to admit his Clerk. 
© (b)Cro. Car. 592. (c) Hutt. 66. Vaugh. 14. (d) Sid. 162* 
(ce) 1 And. 33. 1 Leon. 523, (f) Hob. 163, (g) 2 Rol- 
Abr. 386. : Cages 
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- Where bis In= If the King ſhould Preſent by Uſurpation, 
cumdent Wall be 


and his Clerk ſhould be in ava. _ _ 
a Cuare Impedit is brought againſt him, (for 
Duited, oh ori E brought againft the King) (bY 
and then he Preſents another who is inftituted and indutted, if 
the Plaintiff doth recover ; this ſecond Clerk ſhall be ouſted by 
that judgment, becauſe he came in before the firſt Clerk's Ti- 
tle was determined. | | | 
So if ſuch Preſentee ſhould be inſtituted and inducted, an 


then reſigns pending an Action brought againſt him, and the 


King Preſents another (i), and then the Plaintiff in the Action 
recovers, this laſt Incumbent ſhall be removed, tho' the Judg- 
ment was not had till Six Months after the Induction, becauſe he 
came in pendente lite. 8 | 

*Tis true, Serjeant Anderſon (k) and the Queen's Council 
Anno 21 Eliz. were of a contrary Opinion; and their Reaſon 


- was, becauſe this ſecond Incumbent, who came in by the Re- 


fignation of the other, was neither Party or Privy to the 
Action; but my Lord Dyer, who reports the Caſe, tells us, 
that their Opinion was not Law ; for if there are ſeveral In- 
cumbents ſucceſſrve, and they come in pendente lite, they ſhall 
be ſeverally removed, and ſo my Lord Coke (1) ſays, that to 
his Knowledge it was adjudged. . . 

But Eight Years afterwards, when Serjeant Anderſon was 
Chief Juſtice of the Common-Pleas, he took Notice what my 
Lord Hyer had reported of him, whoſe Book was printed but 
Four Years before; and he tells us, it was his Opinion, that 
ſuch Clerks ſhould not be removed (), and that he was ſtill of 
the ſame Mind, but with this Diſtinction, that if the Incum- 
bent came in by Virtue of a Title Paramount to that of the 
Plaintiff in the Action, in ſuch Caſe he ſhould not be removed, 
hut if he came under a Title which accrewed ſince that of the 
Incumbent, then he ſhould be removed. ; 

If tne Plaintiff in a Quare Impedit (n) ſhould recover, and 
before he hath any Writ to the Biſhop he ſhould be Outlawed, 
then the Incumbent reſigns, and the King, ſuppoſing he had a 
Title by the Ouclawry, Preſents him again, and he is inſtituted 
and indutted, and then the Outlawry is reverſed, the Plaintiff 
ſhall have a Scir* Fa' to have Execution of his Judgment, be- 
cauſe nothing was forfeited by the Outlawry, but the Preſenta- 
tion, and by the Reverſal the Party was reſtored to what he had 
torfeired, that is, to his Title to Preſent, and by Conſequence 
the King had none. 


— — 
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(b) 6Rep. 62. (7) 2 Rol. Ahr. 391. () Dyer 364. (1) 1 Roh 
Rep.213. (mm) Gouldſ. 105. (7) 2 Rol. Abr. 321, Moor 263. 
1 And. 179. 
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The Temporalties of Biſhops are ſuch 2 
Lands and L es as have of annexed Of dig Mighe 
to their Sees, either by Kings or other great 4 — . . the . 
Perſons, and which they enjoy as they are , bt 1 en 
Barons of Parliament, and are diftinguiſh'd „bis n. ; 
from the Spiritualties, which are thoſe Profits which they re- 
ceive as Biſhops, and not as Barons; ſuch are the Duties of Vi- 
ſitation, or Ordaining and Inftituting Prieſts, Cc. _ 
When theſe Temporalties are ſeiſed by the King, he hath the 
Privilege to preſent to ſuch Benefices which become void during 
the Seiſure ; and to ſuch which ſhall become void after the 
Death of any Biſhop, and before ſuch Seiſure ; and likewiſe to 
ſuch where the Biſhop in his Life-time had preſented or colla- 
ted, if the Clerk was not indutted before his Death, becauſe 
the Church is not full againſt the King till Induttion, | 
And as he may Preſent in the Caſes (o) before-mentioned, ſa 
he may revoke ſuch Preſentation z and if the Preſentee ſhould * 
afterwards be inducted, and then the King ſhould confirm his 
Preſentation, reciting that he was Canonically Inſtituted npog' 
it; tho' by this Means the Preſentee is reputed to be his Clerk, 
and ſhould die Incumbent on the Benefice; yet the King ſha 
Preſent again, for he was miſtaken in his Confirmation, becau 
the Incumbent was never in upon his Preſentation, that bei 
8 before he was inſtituted, and ſo the Confirmation is 
void. ur WA 
Therefore the new Biſhop ought to take Care that the 
do Preſent upon ſuch Intruder, or by ſome judicial Act to de- 
clare that the Church is void, and ſo to ſequeſter the Profits, 
if the King ſhould refuſe . Preſent. 3 
I have treated at large of this Matter un- *. | 
der the Title Ceſſion, * therefore ſhall on- — bis B igbt to 
ly add in this Place, that the King hath a þ — . 
Right ro Lreſent in this Caſe ; bur chen be Argan“ by 
muſt take Advantage of the firſt Avoidance }. * 
12 and not ſuffer another to Preſent, for if ſuch Preſentee 
ould die Incumbent, his Prerogative ſhall not extend to give 
him a ſecond Turn. | 
This is a Prerogative which operates not only upon an Avoi- 
dance, but it muſt be upon an Avoidance by Creation; and 
therefore if the Benefice is to be held in Commendam with the : 
Biſhoprick, and the Biſhop afterwards reſigns, or is tranſlated 
to another Biſhoprick, the King ſhall Preſent, becauſe the Diſ- 
penſation is determined by his Removal, and then the Church 


is void by his being made a Biſhop. 


LA — 


| (o) Dyer 292, a. (p) 2 Cro. 691. 2 Rol. Abr. 343. Moor 399. 
Vaugh. 19. Caſes in Parliament 164. Cro. Eliz. 790. 
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r the Biſhop dies () before Reſignation or Tranſlation, 
then the Church becomes void by his Death; and in ſuch Caſe 
the Patron and not the King ſhall Preſent, becauſe the Commen- 
dam to hold his Benefice with his Biſhoprick was as advanta- 
geous to the King as a Preſentation, it keeps the Church full, 
and by Conſequence there is no Avoidance, upon which the Pre- 
rogative may operate, for the Incumbent is ftill in upon his old 
(r) Title, tho* made a Biſhop, ſo that the Avoidance may mos 
upon his Death or Reſignation, but not by his being made a Bi- 
ſhop (4); but this muſt be underſtood where he obtains a Com- 
mendam Retinere after he is Elected, and before he is Conſecra- 
ted; for if it comes after his Conſecration, it ſhall not amount 
to a Preſentation to — the King's Turn, becauſe the 
Church is then actually void, and the King may Preſent. 

I ſhall conclude this Title with a Caſe which happened Anno 
2Will. (t), it was aa Ejectment for the ReQory of Great Halſey 
in Oxford ſbire, of which one Redding was Incumbent, who in 
February 1687. accepted another Benefice with Cure, c. with- 
out a Diſpenſation, ſo that the firft Living being void, and nei- 
cher the Patron or Ordinary Preſenting in their reſpective 
Turns, the Title came to the King, and the Church after- 
wards became actually void; and the Biſhop collated the Plain- 
tiff, who at a Tryal at Bar was Nonſuit, becauſe he could not 
have a Title from the Biſhop after it was gone from him to the 


King, | | 
where the Pit If he Preſents to a Church and miſtakes 
7 —— de his Title, tis void; as if he Preſent Ratione 


ſus, when it appears he had a Title Jure 
doldand revoked, leno, 2 Cro. 252. 2 Rol. Abr. 350. 

Anno 18 Eliz. it was made a Queſtion, that if the King's 
Preſentee upon a Lapſe (a) ſhould die after Inftitution and be- 
fore Induction, Whether he ſhould Preſent again or not? And 
it was adjudged he ſhould, becauſe he had not the Effect of his 
firſt Preſentation ; for the Incumbent dying before Induction, 
that was a Revocation of his Preſentment in Law. 

So if he Preſent one, and afterwards (x) Preſents another, 
without any actual Reyocation of the firft Preſentation; yet 
this ſecond Preſentation is a Revocation in Law of the firſt, un- 
leſs it was obtain'd by deceiving the King, Pending a Quare 

impedit brought by him. ; 

If the King ſhould die before his Clerk is inftituted, this is a 
Revocation in Law; but if he actually revoke it before Infti- 
tution, and afterwards the Clerk ſhould be inſtituted and in- 
ducted before the Biſhop had Notice of the Revocation, yet 
the Preſentation is legally revoked ; for Notice to the Biſhop is 


(q) Vaugh. 27. (r) Davis 77. (5) Vaugh. 20. (i Jones 
and Haſcard, () 2 Rol. Abr. 353, g Rep. 132. (x) 2 Rol- 
Abr. 354. 1 And. 28. Lane 103. 

not 


o | 
—_— = 
not material as to the Subſtance of the Revocation, tis only to 
make him chargeable as a Diſturber, if he proceeds to give In- 
ſtitution after Notice. | 
Laſtly, Such is the King's Prerogative, that he may revoke 
his Preſentation at any Time before Inſtitution, and ſome have 
— 22 after a Mandate for Induction, if before tis exe- 
cuted. Bf | 
He is Perſona _— and therefore, Is he | 
is capable of having Tythes, ſo he may pre- 10 11 mou Ca= 
ſcribe In non decimando ; but this is a per- WA — 
ſonal Privilege, which 1 + egreditur Dt 2 — of ons 
Perſonam; and therefore, if rant thoſe 2 — d 
Lands to another, the Grantee thall not be et au what 

diſcharged (), becauſe a Subject cannot par- N , 

take of the King's Prerogative. | 
But if he make a Leaſe of ſuch Lands, the Leſſee ſhall be 

diſcharged of Tythes, becauſe the Reverſion is in the King (x), 
and ſo the Privilege ftill continues. - 

There is a ſhort Note in Brownlow, * that the Court was of 
Opinion, if the King hath ancient Forreſt Lands diſcharged of 
Tythes, and he grants thoſe Lands to another, that the Gran- 
tee ſhall be diſcharged of Tythes, which is contrary to the lat- 


ter Authorities, | 
Lapſe. 


W HEN a Patron neglects to Preſent a Clerk to a Bene- 
| fice within Six Months after *tis void, then *tis lapſed 
to the Biſhop; and if he doth not collate within Six Months 
following, it lapſes to the Archbiſhop; and if he negletts to col- 
late within his Six Months, it lapſes to the Queen. | 


And here I ſhall treat, | 

1. Of the reſpetive Rights of the Ordinary, and of the 
Queen, to Preſent by Lapſe, and in what Caſe it muſt be done. 

2. Where the Biſhop be entitled to collate on a Lapſe, 
and where not. | : 

1 after a Lapſe incurred, the Biſhop ſhall have no 

t by it, "We Ev 

yh oe the Six Months ſhall be computed, and from what 


My Lord Hobert tells us, that a Lapſe is 
not an Intereſt veſted in the Perſon, but a Winhts of the 
Truft in Law, to do that for the Patron — 
which tis ſuppoſed he would have done him- hs — 
ſelf (a), but had neglected it, and therefore 4 
_ a Collation by Lapſe is Jure Pevoluto, and in Right of the 

tron. EEG 


"00 Moor 486. Jones 387. Stiles 137. Cro. Eliz, 785. (7) 
Het. 60, * 1 Brownl. 31. (a) Hob. 154. But 


Of the relpertive 


. c 
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But this is denied by the learned Biſhop of Worceſter, vig. 
That the Ordinary in ſuch Caſe Preſents Jure Pleno, becauſe 
the whole Dioceſs at firſt was under the Care of the Biſhop ; 


and it was particular Indulgence to Patrons, that they had any 


Right to Preſent. to vacant Churches, which if they neglected, 


- then it returns to the ancient Right, and the Biſhop Preſents, 


as having an Intereft ig it, and not otherwiſe, 

*Tis true, there is afterwards a Devolution allow'd by our 
Law, and that is from the Biſhop to the Metropolitan, not as 
Ordinary, but as Superior, which is diſtin& from that Right 
which the Biſhop hath by Lapſe, | 

I grant that the Archbiſhop in ſome Reſpects may be ſaid to 


be the Ordinary of the whole Province; but that is to ſupply 


the Defects of his Suffragans, and not in reſpect of any imme- 
diate juriſdiction. 1 p1 
ln the ſame Manner it devolves to the Queen, who, Jure Co- 
ronæ, is to ſee all Places ſupplied with Perſons fit for them; and 
if thoſe entruſted by Law neglect their Duties, then by the na- 


- tural Order of Things it falls to the ſupreme Power, which is 


to ſupply the Defetts of all others. or | | 
Some have been of Opinion, that before the Council of La- 
teran there was no ſuch Thing as a Lapſe to the Biſhop ; but 
that if the Patron negleQed to Preſent, in ſuch Caſe the Bi- 
ſhop was to provide one to ſerve the Cure, and the Patron 
might Preſent at any Time, 

This was the Opinion of Mr. Selden (b), and my Lord Coke, 
who cites Bracton and Fleta to maintain it; he would not men- 
tion Britton, probably, becauſe he calls it the Council of Lyons, 
which he did miſtake for Lateran. | 

It had been more to the Purpoſe if he cited the Conſtitution 
of Pope Alexander III. which he ſent hither to this Efett, viz. 
That if Difference happened about the Right of Patronage, 
the Biſhop might ſequeſter the Profits without fixing any Time. 

But there is nothing in theſe old Law-Books to iS ftify an un- 
limited Power, which the Patron had to Preſent before that 
— the Words tend almoſt to the ſame Senſe in both thoſe 

oks. 

Cum propter lapſum temporis de Conſtitutione Laterenſi fi partes 
fuerint diſcordes ultra ſex Menſes, pertinebit ad Ordinarium tolla- 
tio, niſi partes conſentirent de unica — idonea præſemanda; 
which is no more than if a Diſpute 
Right of Patronage, the Biſhop might collate Six Months after 
the Avoidance, it doth not ſay that the Patron might Preſent 
at any Time. | | 

And this agrees with the Regiſter (c), which is the moſt an- 
cient Book of the Law, where we have a Writ of Prohibition 


(b) Seld. Hiſt. Tythes 389. 2 Inſt, 361. Bradt, 241. Fleta 
to 


lib, 5. cap. 14. (c) Reg. 42, b. 


ould ha ppen about the 
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to the Biſhop of Tondon, ſignifying that it was according to the 
Law and Cuftom of Eng land, that Biſhops ſhould not Preſent 
by Lapſe before Six Months are paſt after the Avoidance; and 
that they had not uſed ſo to do, aliquibus temporibus retroactis. 

St. Germin (d), who wrote Anno 23 H. 8. is of the ſame Opi- 
nion, that by the Common Law all Patrons, as well Lay as Spi- - 
m_ had Six Months to ah — 2 a Lapſe ſhould incur. 

*Tis generally true, that after an Avot- 1 
dance — Six Months, and no Preſentation Moy | 
made to the Biſhop, he hath Power to col- = to collate b 
late to the void Church by Lapſe ; but there Lapſe, and wher 
are ſome Caſes where a Lapſe ſhall not in- _ , 
cur after ſuch an Avoidance. , 

He may collate by Lapſe (e), where Two Patrons pretend a 
Right, and one ſues the other without naming the Biſhop, and 
recovers, and the Six Months paſs pending the Action, for in 

ſuch Caſe the Biſhop was in no Fault. 
So if after ſuch a Recovery the Defendant brings a Writ of 
Error upon the Judgment; and the Six Months expire before 
the Errors are determined, | | 

So if a Quare Impedit (f) is brought «py the Biſhop and 
Patron, who never — any Clerk to him; if the Six 
Months expire, the Biſhop ſhall collate, tho' his Title accrew- 
ed by Lapſe, pending the Writ, for he was no Diſturber (g). 
and *tis unreaſonable he ſhould loſe his Title by fraudulent 
Action brought againſt him. | | 

If his Title ſhould accrew in the Viſitation of the Archbi- 
ſhop, and whilſt the Ordinary is inhibited, by which Inhibition 
all Acts of Juriſdiction are for a Time ſuſpended, tho' he can- 
not inſtitute a Clerk himſelf, yet be ought to Preſent him to 
the Archbiſhop, who is to do it. | | 

So if the Biſhop () collate, and before his Clerk is induct- 
5 the Patron preſents, in this Caſe the Biſhop may refuſe 

Im. . 8 
But in theſe Caſes following a Lapſe ſhall not incur after Six 
Months Avoidance, v7. "IS 

If the Biſhop refufe a Clerk without a Cauſe, arid theri the 
Church becomes litigious, no Lapfe ſhall incur. So tis if 
refuſe to examine a Clerk preſented (i). 

If a Quare Impedit is brought againſt a Biſhop, Patron; and 
Clerk, and the Biſhop claims nothing but as Ordinary, and 
the Plaintiff recovers, and then the Patton and Incumbent join 
in a Writ of Error upon that Judgment, pending which Writ 
the Biſhop dies, and another is confecrated, then the Incum- 
bent takes another Benefice with Cure, ſo that the firſt is void, 


(d) Dr. and Stud. 116, b. (e) 2 Rol. Abr. 365. Hob. 2014 
2 Cro. 93. (7) Hob. 270. 2 Rol. Abr. 366. (g) 2 Rol. Abr. 
257, 767. ( Dyer 277. (5) 2 Rol. Abr. 366. Plito 3, 5, 6. 

| | 2nd 
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and the the Six Months paſs, and then the Judgment is affirm- 
ed, the Ordinary ſhall not be entitled to Preſent by Lapſe. 

endete aftet a _ _ . he — ſhall ave no Be- 
Lapſe th: Biſhop ff after a Lapſe 4 Weg it the Pa- 
Gail bade no tron Preſents before the Bi collates, he 
Benefit by it. is 2 = — 00 * — 22 he &y 

only to ſee that the (a) Church is ſerv 

which is now done by the Patron himſelf 5 

So *tis if the Lapſe devolves on the Metropolitan, and before 
1 the (b) Patron Preſents to the Biſhop of the Dio- 
ceſs. 

So if the Ordinary neglects, and within his Six Months the 
(e) Archbiſhop ſhould. collate, yet, if within that Time the 
Patron Preſents, his Clerk ought to'be received, becauſe the 
pho ae 4. the Metropolitan was wrong, and therefore void 
againſt the Patron. 2 ; 5 

And it was my (4) Lord Hobart's Opinion, that the Patron's 
Clerk ought to be admitted after a Lapſe is come from the 
Archbiſhop to the Queen ; if his Preſentation is exhibited to 
the Ordinary before She Preſents, becauſe his Right continues 
till the Title by the Lapſe is executed; for he held that a Lapſe 
doth not veſt ſuch an abſolute Title in the Queen, that She may 
Preſent at any Time, for then there could be no ſuch Uſurpa- 
tion upon ſuch a Title, which is contrary to the Judgment in 
(e) Severley's Caſe; and if an Uſurpation ſhall be allowed 
againſt a lapſed Title to the Queen, certainly the true Patron's 

'itle will prevail; but this muſt be underſtood where the (f) 
Clerk dies [Incumbent upon ſuch uſurped Title, for the Queen 
may remove him at any Time whilſt he is living. | 

So where the Parſon neglects to read the 39 Articles, one Ti- 
tle ſhall accrew to the Biſhop by Lapſe, . without Notice given 
by him to the Patron; and yet my * Lord Coke tells us, the 
Church is void, inſomuch that if the Parſon libels for Tythes, 
the Pariſhioner may plead that he did not — _ 8 

| It hath been a Queſtion how the Six 

by Boy — ſhall be computed, in which the 

omputed, and Patron and Ordinary are reſpettively to fill 

from what time on 1 * Yrs that — whe- . 
* ther it ſha endar or Lunar 

Months; but 'tis now ſettled that it — be by Kalendar, —2 

182 Days for Half a Year, becaule this Computation was made 


by Churchmen, and this likewiſe concerns the Aﬀairs of the 
Church, | 


—— ** £ n th. a — ts p — 


(a) 2 Rol. Abr. 367. 1 And. 149. (ö) 2 Rol. Abr, 348. Hutt. 
24. (e) 2 Rol. Abr. 368, 369. (4) Hob. 157. (e) 1 And. 148. 
(f) 7 Rep. 28. 2 Cro. 216. * 6 Rep. 29. () Lelv. 100. 
6 Rep. 61, a. 2 Cro. 166. 2 Inſt. 360. Ds 

E | | ; By 
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By the Statute of I. 2, cap. 5. tis enacted, That if the Pa- 


tron is diſturbed for Six Months, ſo as the Biſhop Preſents by 
Lapſe, he ſhall recover Damages to Two Years Value of the 
Church; and if the Six Months are not paſſed, and the Pa- 
tron proves his Title within that Time, then he ſhall recover 
Damages to half a Year's Value of the Church _ 
Now, theſe different Expreſſions of Six Months and Half a 
Year, do not make the Time diftin& in Computation, but one 
expounds the other, viz. Where tis ſaid that the Diſturbance 
is for Six Months, ſo as the Biſhop Preſents by Lapſe, Ic. that 
concerns the Prelates, for the Words are properly applicable 
to them; but where tis ſaid Damages ſhall be recovered to 
half a Year's Value, that concerns the Laity, and ſhews how 
they are to be puniſhed for a Diſturbance. | 
This being the Manner of Computation, the next Queſtion 
will be, from what Time the Six Months muſt commence ? 
And as to that the Law is, viz. If the Clerk is deprived, or - 
reſigns, the (i) Church ſhall not lapſe till Six Months after No- 
- tice thereof, which Notice the Ordinary muſt\ give to the Pa- 
tron, and in ſuch Caſe the Time ſhall not be computed from 
the actual Avoidance; and if the Ordinary ſhould die, his Suc - 
ceſſor is bound to give the like Notice, for if he will take that 
Advantage which his Predeceſſor might do, tis reaſonable he 
ſhould perform that which the other ought to have done, 

And nds a Deprivation Iſo facto differs from that which 
is occaſioned by a Declaratory Sentence in the Spiritual Court, 
therefore b Statute 13 * cap. 12. tis provided, That 
no Title to Preſent by Lapſe ſhall accrew upon any ſuch Depri - 
vation, but after Six Months Notice given to the Patron by 
the Ordinary ; and it m in the Caſe of 4 Penal Statute, the 
Patron is not obliged to take Notice from any Perſon, but from 
the Biſhop himſelf, and it muſt be Perſonally, if he live in the 

' ſame County, and no other Notice is ſutficient, Dyer 369. 1 Le. 

| * Cra. Eliz. 119. | 
ut if the Patron lives in another County than where the 
Biſhop reſides, Notice ng. publiſhed, by fixing the very 

Cauſe of Deprivation on the (4) Church-door, + 

Where the (I) Clerk is refuſed for Illiterature, there the Six 
Months ſhall incur from the actual Avoidance, and not from the 
Time of Notice given, &c. becauſe a () Patron ought to Pre- 
ſent à Clerk who is qualified, otherwiſe his Preſentation is 


void. 


OO 


(i) Keilw. 49 b. 1 And. 62 7 Level (&) D 246 b. 
(1) Dyer 227 b. () 4 Mod. 140. * "IR h 
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Leaſes by Eccleſiaſtical Perſons. 
AT Common Law, a Biſhop. Abbot, Prebend, or any other 
ſingle ſpiritual Corporation could not make a Leaſe for 
longer Time than he continued Biſhop, Cc. but then they might 
make any Eftate whatſoeyer to bind their Succeſſors, ſo as it 
was confirmed by the Dean and Chapter. 
As the Biſhops had too little Power alone without their 
Chapters, ſo being joined with them they had too much, and 


therefore it was thought expedicnt that the Law ſhould be al- - 


tered. | 

The firft Statute which made any Alteration in this Caſe 
was, Anno 32 Hen. 8. cap. 28. which is commonly called the 
Enabling Statute, becaule it gave Biſhops Power to make Lea- 
ſes of their Lands, which they had in Right of the Church, 
either for 21 Years or Three Lives, without any Confirma- 
tion, which they could not do before. 

This Act relates only to Biſhops, it did not extend to Par- 
ſons and Vicars; they had no Manner of Liberty to make (1) 
Leaſes otherwiſe than they might have done before; tis true, 
a Prebendary is within the Equity of it, though he is not ſeiſed 
in the Right of the Church, but of his Prebend, and not of an 


abſolute Fee in that neither: *Tis my * Lord Coke's Opinion in 


his Comment upon Littleton, no more than a Paxſon or Vicar is 
ſeiſed of a Rectory or Vicarige, yet a Prebendary may make 
a Leaſe without Confirmation, and ſo may a (0) Chancellor, 
who had a Rectory, merely as Chancellor, and make a Leaſe 
thereof without Confirmation, for he is not Inter minores ordi- 
nes qui famulantur Eccleſia. | 
But thoſe Leaſes which Biſhops make purſuant to this Act 
muſt have theſe Reſtrictions, | 

1. They muſt be made in Writing, Indented. 

2, Every ſuch Leaſe muſt be made to commence from the 
making, or the Day of the making thereof. 

And as to this Matter, there is a Diſtinction when the Leaſe 
is made for Years, and when 'tis for Lives; for if tis mage for 
Three Lives Habendum, from Michaelmas next, 'tis void, be- 
cauſe Tythes cannot paſs by Way of Reverſion, tho* they may 
by Way of (p) Diſcharge or Reteiner. | 

This muſt be intended upon the Act 1 U 13 Eliz. and not up- 
on the 14th, which enables Clergymen to make Leaſes of Hou- 
ſes in Towns ; for there a Leaſe to begin from a Time to 
_ is good, ſo as it doth not exceed the (q) Term of 40 

ears. f 

3. If there is an old Leaſe in being, it muſt expire, or 
— A withia a. Year after the making the new 


( Leon. 51. * 1 Inſt, 300 b. (o) Sid. 158. 1 Lev. 112. 
Cro. Efiz. 350. (p) Velv. 131. () Poph. 9. is 


bl 
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This muſt be underſtood where the Biſhop makes a new 
Leaſe without Confirmation; for if there is more than a (7) 


Year in Being at the Time of the making a new Leaſe, if tis 


confirmed by the Dean and Chapter, tis good. 


N 


% 


4. There muſt not be a double (5) Leaſe in Being at one and 


the ſame Time, that is, one for Years and another for Life. 
As:to (t) Leaſes made for Three Lives, they muſt not be to 
one for Life, remainder to another for Life, Oc, but the Lives 
muſt all ware together; for if made otherwiſe, ſuch Leaſes 
are voidable. | 
Neither can a Biſhop make a («) Leaſe for gg Years, deter- 


minable upon Three Lives; but a Leaſe to One for Three 


Lives is good, becauſe tis the ſame in effect as a (x) Leaſe to 
Three for their Lives. 

5 The Leaſe muſt be made of Lands, Tenements, or He- 
reditaments, out of which an. Annual Rent may be reſerved, 
and not of Things which lay in Grant, as Fairs, Markets, 
Tythes, 8e. | , 

6. It muſt be made of Lands which have been uſually Let, 
for the greateſt part of 20 Years, next before the making the 
new Leaſe. | Sig . 

Copyholds, tho they are Eſtates at Will, yet they do not 
fall under this () Reftriftion becauſe they are uſually Let. 

My (3) Lord Coke was of Opinion, that if Lands were in 
Leaſe for 11 Years next before the making a new Leaſe, tis 
ſufficient, for in ſuch Caſe it ſhall be taken to be uſually Let. 

But Juſtice Twe/den was of a contrary Opinion, viz. that 
the Words muſt be intended of a longer Time in Leaſe; for 
Lands which have been but once Let, and that for ſo few 
Toure cannot, in Propriety of Speech, be ſaid to be uſually 

t. | 

'Tis true, 11 Years comprehends the omen part of 20 
Years, and ſo is within that Reſtriction, but not within the 
other, of being uſually in Leaſe, | 

The words may be taken in two Senſes, the one for the re- 


eated Act of (a) aling, the other for the continuance of the 


nds in Leale; and therefore Lands leaſed many Years be- 
fore the making the new Leaſe (tho* but for once) may be 
faid to be Lands uſually demiſed, and this is the received 
Senſe of the words. 
So if Lands have been anciently leaſed for Lives, and af. 
terwards kept in the (b) Biſhop's Hands for 20 Years before 
he makes a new Leaſe; this ſeems to be a good Leaſe to 
bind the Succeſſor, for the intent of the Law was not to tie 


(7) 4 Leon. 78. (t) Cro. Eliz. 440. Moor 253. 5 Rep. 2. 
Elmer's Caſe. 1 Mod. 204. (t) Cro. Car. 95. 6 Rep. 37. a, 
(«) 8 Rep. 70. b. (x) 2 Cro. 76. (y) Moor 759. ( 1 Inſt. 
44+ b. (4) Vaugh. 33, 34. ( 1 Cro. Eliz. 375. Sid. 416. 


the | 


ting the Heriots, yet the (c) Leaſe is good, 


* * f 
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the Biſhop ſtrictly to the words of the Statute, but to preſerve 
the ancient Rent, but it muſt be once demiſed, otherwiſe it 


cannot be known what was the ancient Rent. 

And as it muſt be made of Lands uſually Let, ſo the Leaſe 
muſt contain the uſual * Covenants, as in former Leaſes; 
if a Biſhop Lets Lands which he hath in Right of his Biſho 
rick, and covenants for himſelf to pay the Taxes, this ſhall 
be intended only of Synodals, &c. and not Parliamentary 
Taxes; for if tis ſuch a Covenant as hath been uſual in Lea- 
ſes of this Nature, then it ſhall not extend to new Charges ; 
if *tis a new Covenant, then it ſhall not bind the Succceſ- 
or, for if it ſhonld the Statute 1 Elix. would be of little ef- 


as 
p- 


ſ 


fett, | 
7. The Reddendum muſt be ſo much Rent which hath been 
uſually paid for the Land, within 20 Years before the making 
the new Leaſe, and made payable to the Biſhop and his Suc- 


Ceſſors. 


But if Lands are uſually Let for Three Lives, under a cer- 
tain Fine, and an Heriot upon the Death of every Tenant, 
and a new Leaſe is made reſerving the yearly Rent, and omit- 

qr an Heriot 
is a Service, and not properly any Annual Rent, or depending 
u pon it. 

1780 if a Biſhop grants the next Avoidance, it ſhall bind the 
(4) Succeſſor; for tho* there cannot be a Rent reſerved out of. 
it, yet *tis an Hereditament. 5 155 | 

And tho' there may be ſome Variations in former Leaſes, 
yet if in the new (e) Leaſe the ſame Rent is reſerved which' 
was in the very laſt Leaſe before it, this ſhall be accounted 
the ancient Rent. . 

There is a very nice (f) Caſe relating to this Matter, which 
is thus, The Petty Canons of St. Paul's Church made a Leaſe to 
Husband and Wife, of the — of St. Gregory, rendring 401. 
per Annum; and the Husband alone covenanted to pay yearly 
a couple of Ca pons; but in the laft Leaſe before this there 
was 401, per Annum reſerved, and a couple of Capons, My 
Lord Hales held this preſent Leaſe to be void, becauſe in the 
former Leaſe the Capons were reſerved, and made part of 
the Rent, but in the new Leaſe there was only a Covenant to 
pay them, which would not bind the Wife if ſhe ſurvived, 
and therefore it would not amount to a Reſervation, which 
it might have done if both had covenanted; and in this Caſe 
a diſtinction was made between a ſole and aggregate Cor po- 
ration, vizg, That if a ſole Corporation makes a Leaſe not 
warranted by the Statute 13 Eig. it ſhall bind him, but not 


* dA Ley. 68. 1 vent. 223. (e) 6 Rep. 38. 2 Cro. 76. 0 Cro, 
Eliz, 440, 690. (e) Hardres 326, (F] Hardres 352. | 


kis 


- Leaſes by Eccleſiaſtiral Perſons. 343 
| his Succeſſor, but if a Corporation aggregate make ſuch a i 
Leaſe, *tis void themſelves, BEE | 4 W 

'Tis plain, that by this Par raph there muſt be a certain 

and determinate Rent expreſſed in the new Leaſe; and there- 
fore where a (g) Biſhop made a Leaſe, rendring the uſual and 

accuſtomed Rent to him and his Succeſſors, and not mention-_ 

ing how much, ſuch Leaſe is void, | | 

But if a whole Farm ſhould be Let out in Parcels, which 
had been uſually Let together, there a full Rent, pro rata, makes 
the Leaſe good, becaule the Succeſſor hath no Prejudice. 

The Biſhops were enabled by this Act to make Leaſes for 
Three Lives, or 21 Years, without any Confirmation by the - 
Chapter; but yet they were not reſtrained from that ancient 
and large Power which they had before, in making long Lea- 
ſes with Confirmation: And therefore, Anno 1 Eliz. cap. 13. 
it was enatted, That all Eſtates made by Biſhaps, of any Lands 
or other Hereditaments, being Parcel of the Poſe ons of his Bi- 
ſhoprick, or united, or appertaining to the ſame, other than for 
Twenty One Tears, or Three Lives, from. the Time of the makin 
thereof, and whereupon the accuſtomed yearly Rent, or more ſet 
be reſerved, and Fable yearly, during ſuch Term of Tears or 
Lives, ſhall be void. 

Before I ſhall Treat more particularly of this A&, I muſt 
take Notice that there is a difference between (b) Leaſes made 
by Biſhops de facto and de jure; for a Leaſe made by a Biſhop 
de fate, tho* confirmed by the Dean and Chapter, ſhall not 
bind the Succeſſor, becauſe tis a voluntary Act, which he 
might have omitted without Prejudice, but all Admiſſions and 
Inſtitations by ſuch a Biſhop are good. Tis to be obſerved, 
that this is a, private Act of Parliament, for it concerns the 
Biſhops only, therefore it muſt be pleaded; and likewiſe, thac 

_ a Leaſe mad? purſuant to this Act, muſt have all the Reftri- 
ctions required by the Act 32 Hen. 8. It was made purely for 
the Benefit of the Succeſſor z and therefore where a Leaſe 
made by a-Biſhop is not prejudicial: to his Succeſſor, tha? it 
want ſame of thoſe Circumſtances mentioned in the Act 32 H, 
8. tis good ; as for inftance, if the Leaſe is of Lands babendum 
a datu Indenture, rendring the ancient Rent, and confirmed 
by the Dean and Chapter, tho' there were four Years of a for- 
mer Term then in Being, yet tis not void, becauſe there is 

no Injury done to the Succeſſor ; tis true, it cannot commence 
in Intereſt preſently, becauſe the former Leaſe was not ex- 

pired, but it commences immediately by Eſtoppel, ſo that 
the Succeſſor will have Two Rents, one in Intereſt, and the 
other by Eſtoppel. ts, 13 

Ti true, ſuch a (i) Leaſe is void upon the Statute 32 H. $, 

becauſe there was a former Leaſe in Being; but tis not fo 


(8) Cro. Car. 95. (0) 2 Cro, 152. 0 Moor 107, 253. 
4 Rep, 76. 6 Rep. 2, «TIER $ |. 
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upon this Act 1 Eliz. for tis capable of a Confirmation, and 
being confirmed ſhall bind the Succeſſor. | 

But no Confirmation will make a double Leaſe good, that 
is, where a Leaſe for Lives is made before a Leaſe for Years 
- Expires, becauſe this Statute is in the Disjunctive, vx. That 
4 Leaſe ſhall not be good other than for Twenty One Tears, oz three 
_ which ſhews that both cannot be good at the ſame 

me. 

Beſides, the, accuſtomed yearly Rent muſt be Ir during 
the Term of Years or Lives, which cannot be in this Caſe, 
for if the (k) the Leſſee for Life ſhould' enter, the Succeſſor 
hath no Remedy againſt him for the Rent, either by Diſtreſs 
or Action of Debt, if the Leaſe for Years is not expired; and 
he cannot have any Afſize becauſe he never had any Seiſin, 
ſo that there is a poſſibility that the Leſſee for Life may de for 
ever diſcharged of the Rent, becauſe the may die before the 
Leaſe expires; but if he ſurvive; then the Succeſſor hath a 
Remedy for the Arrears. Be WE ; | 


| Under this Statute I ſhall conſider, 
1. What ſhall be accounted Parcel of the Poſſeſſious of the Bi- 


' ſboprick, 


2. What ſhall be taken to be the accuſtomed Rent, 


As to the Firſt of theſe Particulars, there are ſome Offices 
which may be taken as Parcel of the Poſſeſſions of 4 Biſhoprick, 
or at leaſt as appertaining to the ſame; and tho' the Biſhop ; 
cannot execute ſuch Offices himſelf, yet he hath an Inheri- 
tance in the Gift and Diſpoſal thereof, and thoſe ace ancient 
Offices which the Biſhop 2 with (1) the ancient Fees; 
end this being confirmed by the Dean and Chapter, is good 
by the Intention, -and within the' Equity, — not by the 
words of this Statute. | = * 

But though ſuch Grants are allowed for Neceſſity, yet they 
ought not to be accompanied with a new Fee, for that would 
be ſome Diminution of the Revenue, and would ſo far im po- 
voeriſh the Succeſſor; and *tis agreed on all hands that this Sta- 

tute was made for his Benefit. | | 8 
Therefore, if a Biſhep is ſeized in Fee of a Park, and the 
Kee per had deen an ancient Officer there, if the Biſnop ſhould 
rant that Office with () the ancient Fee, nec non cum Pa- 
ura pro duobus equis in eodem Parco, and this Grant ſhould be 
confirmed by the Dean and Chapter ; tis void as to the Pa- 
ture, becauſe tis a new Thing, which was not granted before, 
and *tis ſtill doubtful whether it would not make the Grant 
void, unleſd it can be taker as diftint Grants, and ſo to make 


' (b) Rep. 2, 3. 1 And. 193. Cro. Eliz. 141. (J) 19 Rep. 62, 
) Bridg. 29. Cro. Car. 37.. Lev. 7. F 


_ " * 


, 


a . 
* 


r 


the 


© Leafes by Cctlellattital Pertons. 345 

the firſt good, and the other void againſt" the Succeſſor, as 
- where the (=) ancient Fte hath been encreaſed in a new Grant 3 
in ſuch Caſe the Grant of the Office is good, and of ſo much 
' which was the ancient Fee, but it ſhall be vgid as to the reſt. 
And in all (o) theſe Caſes of Fees, it muf er, in plead - 
ing, that *tis an ancient Fee; for tho' the Office is ancient, 

yet if the Fee is ngt ſo, the Grant will be void. 8 

And ' tis to be obſerved, that all theſe Grants of Offices are 

to be made as «ſual before (p) the Statute, therefore a Grant 
of an Offiial by an Archdeacon, or of a Commiſſary by a Bi- 
ſhop, is void againft the Succeſſor, if granted in Reverfion, where 
it was uſually granted in Poſſeſſion before the Statute, for theſe 
Offices are 9 — and belong to Biſbops and Archded- 
cons, and ſo are comprehended in the very words of the (q) 
Statute z and therefore if they were granted in Reverſiox, ſuch 
Grants may be ftill made, but then they muft be confirmed 
by == Dean and Chapter. "Ho 
me are of Opinion, that a Grant of the Office of a Com- 
miſſary is good but during the Life of the Grantor; for tho” 
an Eccleſiaftical Juriſdition may be executed by a Subſtitute, 
yet his Acts are in Law the Acts of him who deputes him, 
and he muſt be anſwerable for them, and not the Deputy; 
ſo that if ſuch a (r) Grant ſhould: be good againſt the Succeſſor, 
then he muſt be liable to the Acts of a Perſon he never de- 
puted, which ſeEnis to be unreaſonable : 

However, ( the Grant of the Office of Regifter in Rever- 
fion hath been held good; and that *tis ſufficient Evidence to 
produce but one Grant thereof in Reverſion before the Sta- 
tute, which may be an inducement to believe that it was 

granted ſo anciently. | ; | 

Now, tho' this Statute 1 Eliz, ſaith, That all Grams male 
by Biſhops, other than for Twenty One Tears, or Three Lives, &c. 
and whereupon the accuſtomed yearly Rent be reſerved, ſhall be 
void; yet a Grant for One Life is good, but then it muſt be 

of an ancient and neceſſary Office; for if a Biſbop had not 
Power to grant ſuch Offices for the Life of the Grantee, he 
would be but ill ſerved by Men whoſe Titles would be pre- 
carious ; but the Grant of ſuch an Office to One for Life, and 
afterwards to another in Reverſion, is void, and ſo *tis where 
the Grant is made to (t) Two for Life: As for inftance, the 
Biſhop of Salisbury granted the Stewardſhip of bis Mannors 
to Two for Life, to be exerciſed. by them or their Deputies, 
and 20 Nobles Fee, ifſuing out of Lands, Parcel of his Bi- 
ſtoprict; this Grant was confirmed by the Dean and Chapter, 


— 


(3) 2 Brownl. 237 (o) 1 Brownl. 182. (p) Cro. Car. 258, 
Jones 263. Winch. Entr. 22. () 2 Rol. Abr,154- Jones 311. 
r) Noy 153. (5) Cro. Car. 279. Jones 310. March. 38. Cro. 
Car. 555. 2 Rol. Abr. 163, Winch. Entr. 22. (t) 10 Rep. 59. 
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but it was held void againſt the Succeflor; for tho' a Biſhop 
may grant an ancient Othce to One for Life, becauſe of the 
neceſſity of ſuch a Grant, yet tis not neceſſary that he ſhould 
grant it Two for their Lives, | | 
- And if it ſhould happen that after ſuch Grant, one of the 
Lives ſhould die in the Life-time of that Biſbop who made the 
Grant, and then the Biſhop ſhould die, ſo that there is but 
one Life in Being againſt the Succeſſor, yet the Grant is void 
againſt! him, becauſe it was void when firſt made, and ſhall 
never be good by any Contingency. 

But a Grant to One for Life muſt be confirmed by the Dean 
and Chapter, becauſe 'tis a Grant at Common Law ; *tis not 
warranted by this Statute 1 Elz. for that requires it ſhould 
be for 21 Years, or Three Lives, but a Corporation aggregate 
may make ſuch a Grant without Confirmation. | 

Horne, Biſhop of Wincheſter, about Four Years after the 
making this Statute, granted («) a Rent of 4 J. out of the Man- 
nor of Waltham, being Parcel of the Poſſeſſions of his Biſhop- 
rick, to Dr, Dale, a Civilian, for his Life, and this was pro 
confilio impenſo & ;mpendendo : 'Tis made a Quere in- Dyer, u he- 
ther this Leaſe was void againſt the Succeſſor upon this (x 
Statute ; it was agreed to be good againſt the Biſhop himſel 
but it was held void againſt the Succeſſor, becauſe ir was not 
a Grant of Neceſſity, and it was not of an Office, but only a 
voluntary Act of the Biſhop to chooſe ſuch a Man to be his 


Council, who might not be approved by his Succeſſor. 


What ſhall be 2. By this Statute the Form of the Leaſe 
accounted the ac⸗ is diretted ; but yet if tis made in another 
cuftomed Rent, manner it ſhall not be void againſt the Bi- 

ſhop who made it, but only againſt his'Suc- 
ceſſors, who may affirm ſuch Leaſe by receiving the Rent. 
Therefore, where a Biſhap made a Leaſe of the Ad vowſon 


of an Archdeaconry () for 21 Years, which he had in Right 


of the Church; this is good againſt himſelf, tho* it was not 


of (x) a Thing manurable, out of which à yearly Rent could 


he reſerved, as diretted by the Statute, for it was neyer in- 


- tended to reſtrain the Bi ps Poſſeſſion; ſo that he could 
b 


not do any Att to bind himſelf or his Lands, during his own 
Time, for then he could not Leaſe any Land which had not 
been uſuely Let before the making the Statute, but muſt ma- 
nure it by his own Servants; neither could he take any Be- 
nefit of Waſtes, but only the Herbage with his own Cattle. 

T his was Biſhop Jewels Caſe, who, Anno 30 Eliz. * made 
a Leaſe of a Fair for Three Liyes, reſerving the ancient Rent; 


iz. 207. 1 Leon 205, () Cro. Eliz. 609. 2 Cro. 273. 10 Re 
I 


N 
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this was pos gab himſelf, by way of Contract between 
kim and the Leſſee, but the Rent was not ificident to the Re · 
verſion, therefore the Leaſe was void againſt his Succeſſors. 

Tis true, that at the latter end of that Caſe tis reſolved, 
that the Law would have been the ſame if the Leaſe had been 
for 21 Years, but tis ſince ruled otherwiſe; for if a Leaſe of 
Tythes is made for Three Lives, this is not good againſt 
the Succeſſor, becauſe nothing was demiſed but Tythes, which 
lie in Prender, and no Rent can iſſue out of them; there is 
no certain place wherein a Diftreſs can be taken, + nor any 
Remedy for Rem if it ſhould be denied, for the Succeſſor can- 
not have an Action of Debt for it, becauſe tis a Freehold, 
nor an Aſſize, becauſe there is no Land to be put in — | 

But if it had been a Leaſe for Tears, (v) there the Succeſſor 
might have an Action of Debt, not 7 the Privity of Con- 
tract, for he is not in Law privy to the Contract of his Pre- 
deceſſor, but upon the * of Eſtate, for he hath the Re- 
yerſion; and 'tis for that reaſon that an Aſſignee of the Term 
ſhall be — 8 with the Rent, for it is Attendent upon the 

So that if a Biſhop makes a Leaſe for Tears of Diles, rend- 
ring Rent, tis good againft the Succeſſor, becauſe tis a Rent 
which is incident to the Reverſion, and goes to him, which 
it would not have done, if it had been a Leaſe for Lives. 

The Statute 32 H. 8. requires that a Leaſe made by à Bi- 
ſhop muſt be of Lands wſually Let for the greateſt part of 20 
Years, Oc. otherwiſe it ſhall be void, and the Statute 1 Eliz. 
gives the Biſhops power to Leaſe their Lands generally with- 
out mentioning that the Leaſe muſt be made of Lands uſually 
Let, &c, yet it muſt be made of ſuch Lande, or tis void, (a) 
becauſe this Statute 1 Eliz. requires, that the accuſtomed Rent 
ſhall be reſer ved upon every Leaſe, which cannot be if the Land 
had not been uſually de miſed. | 

So the Statute 32 H. 8. requires, that if there be an old: 
Leaſe in Being, it muſt expire or be ſurrendered within a Year 
after the making*the new Leaſe, all which is omitted in the 
Att 1 — but yet a Leaſe made purſuant to it is not good 
(b) againſt the Succeſſor, if the old Zeeſe doth not expire, or 
ſhall not be ſurrendered within that Time, unleſs ſuch Leaſe 
is confirmed by the Dean and 2 but if confirmed, then 
if there is a Leaſe of 21 Years in Being, the Biſhop may make 
a new Leaſe of the ſame Lands for 21 Years more, to com- 
mence from the making thereof, which ſhall bind the Succeſ- 
ſor 3 and theſe are called Concurrent Leaſes, of which I ſhall 
treat particularly hereafter. 


* 2 Cro. 111. Moor 778. + 2 Cro. 7 U Hard res $36, 
( Raym. 18. 2 Sand. 303, 394 () Cro. Eliz. 874, 875. 
(*) Bridgm. 30. Py = i ad 
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But a Grant of the next Avozdance is not good, tho' con- 
firmed by the Dean and Chapter, becauſe tis not an Heredi- 
tamem out of which a yearly Rent can be reſerved. F 
And it muſt be out of an Hereditament, Parcel of the Poſſeſ- 
Fons of the Biſhoprick, (e) and therefore if an Archdeacon hath 
a Parſonage appropriated to his Archdeaconry, and he Leaſes 
the Glebe for 50 Years, which is confirmed by the Biſhop be- 
ing Patron, and by the Dean and Chapter; this is void againft 
the Succeſſor, becauſe this Confirmation paſſed no Eftate, tis 
no more than an Aﬀent to the Zeaſe, Parcel of the Poſſeſſions 
of the Archdeaconry, and not of the Biſhoprick. 

Se where the Biſhop himſelf granted to the Mayor and 
Commonalty of Winton, (d) that they might build in the va- 
cant Places of the City and dwell there, which Grant was con- 
firmed by the Dean and Chapter yet 'the Soil was ftill in the 
Biſhop, and his Succeſſors were not bound by that Grant, for 
it enures only as a Licenſe and no more. 

Both the Statutes before-mentioned relate only to Biſhops, 
the next concerns Parſons and Vicars. 

Parſons and Uicars.] At Common Law, Parſons and Vi- 
cars might alien their Glebe with the Confirmation of the Bi- 
ſhop and Patronz and they had no Reftraint put upon them 
till Anno 13 Eliz, (e) and then an Act was made which is pen- 
ned almoſt like the former Acts, and which is a * general 
Law, for it concerns all the Inferior Clergy, and it requires, 

That all Leaſes or Eftates made, done, or Pute red by Maſters 
and Fellows of Colleges, Deans and Chapters, Maſters and Guar- 
dians of Hoſpitals, Parſons and Vicays, &c. of Houſes, Lands, 
Tyibes, Tenements or Hereditaments, being 9 the Poſſeſſions 
of the Church, other than for Twenty One Tears, or Three Lives from 
the making rhercof, and thereupon the atcuftomed yearly Rent or 
more ſhall be reſerved, and payable during the Term, ſhall be void, 

Upon this Statute it hath been obſerved, that a Leaſe may 
commence from the making thereof, whereas by the enabling 
Act 32 H. 8. it might commence from the Day of the making 
as well as from the making, Hr. likewiſe that the word Suffer- 
ed ( was put in to prevent any Alienation by Fine and Non- 
claim, for, if he doth not Claim, he ſuffers it-to paſs. | 

Leaſes, made purſuant to this Act, muſt likewile have the 
ſame Reſtrictions as required by the Act 32 H. 8. but they 
— be confirmed by thoſe who by Law are to confirm the 
ame. | | 

This Statute (g) hath been conſtrued liberally to prevent 
all Evaſions; for whereas it ſaith, that Leaſes made by Maſters 
and Fellows of Colleges, other than for 21 Years ſhall be void ; 


(e) Cro. Eliz. 430. (4) Het. 57. (e) 13 Eliz. cap. io. * Moor | 
592. Contra. 1 Mod. 205. (J) 1 Rol. Rep. 171. 11 Coke 66, 
(7; 11 Rp. 76. | ET 
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theſe words ſhall com prehend all other Names of Corpora- 
tion, as Warden and Fellows, Warden and Scholars, and alſo Col- 
leges which are Temporal, and for the advancement of ſome 
5 "Omg Sctences, as Colleges which are Eccleſiaſtical, or 
mix . 3 8 . | ; | 

So where it mentions Leaſes to be made by Deans and Chap- 
ters, (h) theſe words extend to a Chapter where there is no 
Dean. | og 

By a Statute made in the very next Year, (7) the Power of 
making Leaſes was a little enlarged ; for whereas by the Act 
13 Eliz. Parſons and Vicars could make Leaſes only for 21 Years; 
now by this other Statute they might Leaſe for 40 Years, but 
this muſt be of Houſes in Corporaticns, Cities, Burroughs, or 
Market-Towns, or the Suburbs thereof, and Grounds belonging io 
the ſame, ſo as they. are not the Dwelling-Houſes of the Par- 
ſons themſelves, nor have above 10 Acres of Ground belong- 
ing to them. | 

But theſe Leaſes muſt not be made in Reverſion, nor without 
reſerving the accuſtomed yearly Rent, nor for a longer Term 
than for 40 Years; and there muſt be a Covenant to charge 
the Leſſees with Repairs; there muſt be no alienating ſuch - 
Houſes in- Fee, unleſs Lands of as good yearly Value be imme- 
diately purchaſed and ſettled on the Church in lieu thereof. 

Therefore where the Dean and Chapter of St. Paul's (k) made 
a Leaſe of a Houſe in London for 40 Years, which was in Leaſe 
for 10 Years to another at that Time, this was held void, be- 
cauſe it was a Leaſe in Reverſion, and ſo within the very words 
of the Act, which is a general Law, and need not be pleaded. 

So a Leaſe made of a Houſe in a Market-Town (1) for 21 
Years only, to commence from Michael mas after the Date there- 
of, there being Two Years of a former Leaſe not expired, this 
was held to be a Leaſe in Reverſion, and ſo void within this 
Statute, tho* confirmed, becauſe it did not commence on the 
9 it was made. | 

ow if a Parſon, who is enabled by this Statute to make a 
Leaſe for 40 Years, doth demiſe a Houſe for 20 Years, and 
Eight Years afterwards he makes another Leaſe of the ſame 
Houſe, and to the ſame Perſon for 20 Years more, this is no 
Concurrent Leaſe, becauſe the Acceptance of the ſecond Leaſe 
by the Leſſee hath made his firſt Leaſe void. | 

And after all, Sir Simon Degg tells us, that it hath been a 
Queſtion, whether a Parſon can make any manner of Leaſe to 
bind his Succeſſor? () Becauſe, by a Statute made in the 
very ſame Year of the Go=ny tis enacted, That Leaſes made 
by Parſons and Vicars ſhall continue no longer than they ſhall 


(6b) 1 Mod. 205. (i) 14 Eliz. cap. 11. (I) cro. Eliz. 564. 
(1) 1 Vent. 244. 2 Lev. 61. () 13 Eliz. cap. 20. 0 
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be Reſident, and ſerve the Cure without Abſence above 80 Days 
in any one Tear, | 

This Queſtion did ariſe upon a very notable Conſtruction of 
thoſe Words, viz. That every Leaſe made by a Parſon ſhould 
continue no longer than 80 Days after bis Death, and then to be 
void, becauſe he had been abſent ſo long from his Cure; and 
this is called an equitable Expoſition of the Statute, it being 
made for the Advancement of Religion, and to avoid age 
dations; and we have a Report from ſuſtice Croke () of a Judg- 
ment in Point. 0 135 

But Serjeant Moor, (o) who Reports the ſame Caſe, tells us, 
the Judges were divided in Opinion upon this Matter, but 
one would wonder what ſhould occaſion ſuch a Diviſion ; tis 
true, a dead Perſon can be no longer Reſident upon his Bene- 
fice, but certainly the Reſidence intended by the Statute muſt be 
ſuch, which enables him to ſerve the Cure, and that can never 
be intended of a dead Man, neither muſt he be abſent above 
80 Days in one Year, but when he is dead, he muſt be abſent 
for ever; ſo that Death cannot, in Propriety of Speech, be cal- 
led Abſence ; for a Man'cannot be ſaid to be abſent, who is not 
in Being, it muſt be a voluntary Abſence whilſt the Parſon is li- 


= and might return; and for this Reaſon it has been (p) 
7 


that if he is ſuſpended from his Cure for 80 Days, this 
— make his Leaſe void, becauſe his Abſence was not Vo- 
untary. 

In 24 Car. 2. (9) the ſame Point came in debate again, and 
the whole Court agreed, that Death could never be intended 
to make a Parſon Non- reſident, ſo as to avoid any Leaſe which 
he had made. | | 

Befides, the Statute inflicts the Forfeiture of a Year's Profit 
of the Benefice of that Incumbent, who ſhall abſent himſelf 
Eighty Days, to be diftributed by the Ordinary amongſt the 
Poor of the Pariſh, Oc. which ſhews that the Law-makers in- 
tended to puniſh a living, and not a dead Man, for ſuch can- 
not loſe a Year's Profits of his Benefice. | 

This is further explained by a Statute made Five Years after- 
wards viz. Anno 18 Eliz, — — which provides, that if an 
Incumbent commits any nce by which he ought to loſe a 
Year's Profit of his Benefice, then within Two Months after 
Sentence, and Requeſt made by the Churchwardens, c. the 
Ordinary ſhall grant a Sequeſtration to ſuch Profits to any In- 
habitant of the Place ; and if he ſhould make Default in col- 
lefting it, then every Pariſhioner may retain his own T ythes. 

There is another Queſtion, whether Leaſes (7) made by Par- 
ſons ſhall be void ab initio, after Eighty Days Abſence, Cc. or 


() Cro. Eliz. 123. (o) Moor 270. (p) Moor. 448. 6 Rep. 
21, (40 2 Lev. 61. 1 Vent. 244. (7 Dyer 372 b. 


only 
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only from the Time of ſuch Abſence ? But the negative Words | | 


in the Statute ſeem to reſolve this Doubt, v:3. That the Leaſe 
| ſhall endure 20 longer than the Incumbent ſhall be Reſident; 
which imply, that it ſhall endure ſo long, and an Action of Co- ' 
venant may be brought () for any Breach within that Time. | 
Beſides, the Statute is, that upon Eighty Days Abſence the 4. 
Leaſe ſhall ceaſe, which ſhews that it was in Being till the Parſon 
abſented for that T'me, otherwiſe it could not then ceaſe. - 
And in pleading this Matter if muſt be, that he abſented 
himſelf- Eighty Days & ultra (t), and that it was voluntary, Cyo. 
Eliz, ioo. and Care muſt likewiſe be taken that the Statute is 
truly recited (u). 3 | i 
Upon the whole Matter, a Parſon may make a Leaſe to bind 
his Succeſſor, ſo as ſuch Leaſe is confirmed by Patron and Ordi- 
— ; and if he ſhould afterwards be deprived, the Leaſe is 
8 . . 


But the Law ſeems to have left it in his Power to avoid ſuch 
Leaſe in his Life. time, by a voluntary Abſence from his Cure for 
Eighty Days, and a Confirmation will not help it, becauſe that 
cannot make a Leaſe good, which the Law hath made void; and 
tho? there ſhould be a Covenant in ſuch _ that the Parſon 
would not abſent himſelf, &c. and a Bond for Performance of 
Covenants, yet they are both void : But if the Covenant is, 
that the Leſſee ſhall enjoy the Lands for a certain Number 
Years, if the Parſon hat ſo long live, he doth thereby take u 
on himſelf not to do any Act which ſhall determine the Lea 
and therefore, if he refigns or is abſent for Eighty Days, an 
Action of Covenant lies againſt him (x); but if this Clauſe is 
added, viz. Or as long as be continue Patſon there, in ſuch Caſs 
he may relign. | 

Concurtent Leaſes.) But an Invention was found out to 
prejudice the Succeſſor, notwithſtanding this reftriftive AR 
13 Elix. for Parſons and Vicars would make Leaſes for Twen- 
ty One Years, or Three Lives, long before the Expiration of 
a former Term (), and therefore another Statute was made to 
prevent this Miſchief, reciting the Statute. 13 Elig. which de- 
clares all Leaſes void which are made by Maſters and Fellows of 
Colleges, Deans and Chapters, Maſters and Guardians of Hoſpitals, 
Parſon and Vicars, oz any other, having Eccleſiaſtical Livings, or 
Lands, Ty:hes, Teriements, or Hereditaments, Parcel of their Peſ- 
Seſſons, or any other Spiritual Promotion, other than for Ti 
One Tears, or Three Lives, where any former Leaſe was in being, 
and not to be expired, ſurrendred or ended, within Three Tears next 

after the making the new Leaſe. — | 


(.) Cro, Eliz. 78. (+) Cro. Eliz. $8. 1 Rol. Rep. 403. 3 Bulſt. 
201. («) Cro. Eliz. 490. (x) 1 Brownl. 125. (0) 18 Eliz. 
cap. 11. 8 83 | | 


The 
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The general Words of this Statute, viz. Or am other havi 
Eccleſaſlical Promotion (⁊) do not comprehend Biſhops, becauſe 
the particular Enumeration of Perſons of an inferior Degree, 
ſheweth wha are meant, and therefore thoſe general Words 
ſhall not draw in a ſuperior Order of Men. 
By the Statute 32 H. 8. (a) Biſhops may make Concurrent 
Leaſes, withoyt Confirmation where the old Leaſe is to expire 
within a Tear after the making the new One; and they may 
make ſuch Legſes with Confirmation, where more than Three 
Years of the old Leaſe are not expired at that Time; but they 
cannot make a Concurrent Leaſe for Lives, where there is a 
former Leaſe for Tears in Being, nec é converſo; but other Ec- 
clefiaftical Perſans cannot make ſuch Leaſes, unleſs the former 
Term is to expire within Three Years, and if ſo, they may do 
it without ARG Ry the; 3 : "We he ble 
onfirmation of a Leaſe may be compa- 
8 red to an Attornment of Tenant for Life, 
other Leaſes or Years, to him in Reverſion ; for it ſhews 
my an Aſſent to a new Lord, only with this Dif- 
ference, that Confirmation is ſomething more, for that is an 
Aſſent coupled with an Intereft, becauſe the Patron and Ordi- 
nary have a Right in the Thing confirmed; one hath Jus chnfe- 
rendi, and both together may charge the Glebe when the 
Church is not full ; they may likewiſe confirm the Whole or 
Fart, which cannot be done by Tenant for Life, in order to 
perfeft the Grant, for he cannot aſſent to Part of the Eftate 
granted, but his Attornment muſt enure to the Whole. 

There is an extra judicial Opinion in Moor (b), viz. That if 
a Leaſe is confirmed, and then another Leaſe is made of the 
ſame Land, and by the ſame Perſon, to commence after the 
Determination of the firft Leaſe, and then a Third Leaſe is 
made to commence preſently, and this is confirmed before the 
ſecond Leaſe, yet that ſhall not take Place, for the Confirma- 
tion _ no Intereſt, it only makes the Eftate durable and ef- 

Ual. . i 
Neither will a Confirmation make a Leaſe good, which wants 
any of the Qualifications required by the Statute 32 H. 8. both 
in reſpe to the Continuance of the Eftate, and the Rent, be- 
cauſe the reſtraining Statutes, vix. 1 & 13 Eliz. make all ſuch 
Leaſes void ; ſo that Confirmation ſeems only neceſſary where 
the Thing demiſed is not all in Poſſeſſion, or that the old Leaſe 
is not expired, Cc. | : 
But ſince the Policy of the Law hath made Confirmation ne- 
_ to perfect ſome Leaſes made by Eccleſiaſtical Perſon 
therefore where that is to be done, the Law requires it ſhould 
be by theſe Perſons following. | 


— — 


4 ) Gouldſ. 17h- (a) Rep. 2. Cro. Eliz, 141. Moor 252, 
060 Moor 66, * as 
1. Leaſes 


- 7 BR 
Nt * 
* * 
+ fe 


„Leas e Eccleltaftical Perſons, 353 

1. Leaſes made by the Archbiſhops and Biſhops muſt be con- 
firmed by the Dean and Chapter. 

- They may likewiſe be confirmed by Deans and Chapters, 
(c) where there are Two, and the greateſt Part Capitulariter 

Congregati ſhall conclude the reſt. | 

A mere Commendatory Soo] cannot confirm a Leaſe ; but 
if he is elected Biſhop, and before Conſecration doth obtain a 
Diſpenſation to old his Deanry in Commendam, ſuch Dean 
may Confirm, | 3 ok A uw 

If the Dean and Chapter (e) confirm any Leaſe made by a 
Biſhop before *tis enrolled, ſuch Confirmation is good. 

2. Leaſes made by a Prebendary, after he is inftalled muſt be 
confirmed by the Biſbop, Dean and Chapter ( f ), unleſs where 
the Queen is Patron, 'and then She and the Dean and er 
are to Confirm, Ic. and where the Biſhop (g) is Patron of the 
Prebendary, his Confirmation alone, without the Dean and 
Chapter, is not good, but only againft himſelf, becauſe the Pa- 
tronage is Parcel of the Poſſeſſions of the Biſhoprick 3 (5) bur 
where the Archbiſhop is Patron of a Prebendary, he may con- 
firm his Leaſe without the Dean and Chapter. | ö 
So where a Prebend lying in one Dioceſs (i) is united or an- 
nexed to a Prebend in another Dioceſs, a Leaſe by the Preben - 
dary is good, if confirmed by the Biſhop of that Dioceſs, where- 
of he is a r np d and not by the Biſhop where the Pre- 

bend lies; for tho* the Prebendary is inducted by him, yet he 
owes Canonical Obedience to the other Biſhop, of whoſe Ca- 
thedral he is a Prebendam. | 1 ö 

A Prebendary made a Leaſe for 70 Tears (k), and the Biſhop, 
Dean and Chapter confirmed Dimiſſionem præd' for 30 Tears, 
& non ultra; yet this Confirmatien goes to the whole Term, for 
the Intereſt was veſted in the 7 and the Confirmation 
was only an Evidence of the Conſent of the Dean and Chapter 
8 70 ſe, and not to the Intereſt which paſſed by it, and 
1 


erefore cannot be apportioned, but if they had confirmed 

e Land for 50 Years, it had been good for ſo much and no 
mars”. | | | | 
By which we may obſerve a Difference where the Confirma- 
tion relates to the Eftate, as it did in this Caſe by. the Words Di. 
aniſſionem Prad', and where it relates to the Laud it ſelf; for in 
the one Caſe it enures to the whole Eftate, but in the other 
ly to the Term limited by the Confirmation, and no more. 
pting the crab - trees; () the 


A Prebend was uſually lett, exce 
Prebendary made a Leaſe of it without this Exception, and it 


(e) Rol. Abr. 477. (4) Palm. 460 (e) t Rol. Abr. 478. 
(f) 1 Rol. ante 4 1. (£) 1 Rol. Abr. 479, 481. (0 3 2 


190. (i) Cro. Eliz. 587. 1 Rol. Abt. 479, Sid: 75. (IJ Cro. 
Eliz, 447» 5 Rep. 8. 1 And. 47. ( 2 Cro. 458. 3 Bulſt 20, 
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was adjudged that it was void for that very Reaſon ; for, the 
Crab-trees being not excepted, there was more lett by this new 
Leaſe than what had been uſually demifed, which is contrary to 
the Statute 13 Eliz. cap. 10. ſo that the 1 ond was deprived 
of the Benefit of thoſe Trees, and of the Soi | 

One would think, that the Omiſſion of ſuch an unuſual Ex- 
ception ſhould not make the Leaſe void ; for it ſeems not to be 
within the intent and meaning of the Law, ſince that was made 
to prevent Dilapidations, and impoveriſhing the Succeſſor, 
who probably might have very little Benefit by Crab-2rees. 

Bur Mr. Bulſtrode, who reports the ſame Cale, tells us, that 
the Leaſe was uſually made of this Prebend, excepting bak, 
Aſh and Crab. trees, and there the Omiſſion of ſuch an Excep, 
tion might be prejudicial to the Succeſſor, for want of the Lops 
of ſuch Trees. 

3. Leaſes made by Deans muſt be confirmed by the Biſho 
and Chapter, unleſs in the Caſe of the ( Dean of Wells, _ 
he may make Leaſes without the Confirmation of the Biſhop, 
and only with the Aﬀent of the Chapter; for. the old Deanry 
was ſurrendred, which was confirmed by Parliament, and a new 
Deanry erected; and the Nomination of the new Dean was gi- 
ven to the King and his Succeſſors, and Power to grant his Poſ- 
ſeſſions, as the old Deans had uſually done; and becauſe they had 
made Grants thereof without Confirmation of the Biſhop, there- 
fore the new Deans might do ſo too. 

The ＋.— of a Dean, (x) who is Sole-ſciſed, may be confirm - 
ed by the Chapter. X . 

4. Leaſes made by Archdeacons muſt be confirmed by the (a) 
Biſhop, Dean and Cams but where the Biſhop is Patron it 
may be confirmed by him alone, Cro. Eliz. 430. HE 

5. Leaſes made by Parſons and Vicars after Induction muſt 


be confirmed by Patron and Ordinary, but the Confirmation 


of (b) the Patron ſhall bind, according to the Eftate he hath ; 
for if he is Tenant in Tail his Confirmation will not make 1 
Leaſe good, without barring the Entail, or diſcontinuing t 
Eftate, for otherwiſe the Iſſue in Tail will avoid it. If Three 
8 are Patrons, the Leaſe muſt be confirmed by them 
a 


The next Avoidance was granted, then the Incumbent 
made (c) a Leaſe for Years, which was confirmed by the 
Patron and Ordinary; and the Church being void, the 
Grantee of the next Avoidance preſented, and his Clerk was 
inducted, and avoided this Leaſ? eng his Time then he 
died, and the Patron, who had confirmed the Leaſe, preſented 
another Clerk, and it was adjudged that he ſhould hold it diſ- 


(y) 1 Kol. Abr. 478. Dyer 273. (7) 1 Rol. Abr. 478. 

22 I * Abr. 478. Dyer 239. (6) 1 Rol. Abr. 361. ſe) Cro. 
„ 582. cs : | 

Car, 582. Jones 454+ gad 
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ka Br 0 . becauſe the whole Term was evifted by 


generally d Rennie that the Parſon who wakes akes (d) the 

1 Ly be Incumbent, either upon a Preſentation - 
or Collation ; for if one enter 1 poſſeſſeth the Glebe with- 
out any Manner of Ri Right, and chen makes a Leaſe; which is 
confirmed, yet *tis voi 

Therefore, where the Incumben is by Uſurpation, and the 
Parſon makes a Leaſe, which is confirmed by the Ordinary and 
the Uſurper, and 2 the true Patron recovers his Right, he 
ſhall defeat ſuch Le 
But tis not ry that the very (e) Patron or Ordinary, 
who had an Intereft at the Time of the Zeafe made, ſhould con- 
firm a Leaſe, for tis ſufficient, if done by the ſucceeding Pa-. - 
tron and Ordinary. 


4 ſeem ſtra that if (F) a wes had be induct- 
a hender before the 12 Tri and had made a 


22 which was Be + al n and Ordinary 1.998 
then had been dep uid be good ʒ but it 
was ſo, derade 1 was Parſon de f. 

* Husband and Wife are 2 in Right of the Wife 


confirm Leaſe made by the Farſon, this wall 
bind only during 2 Esrerkute, for the Act of the Woman 


was void. 

But there is a „rer where any Eccleſiaftical Perſon 
makes a Leaſe for Tears and for Life for if tis for Tears, koch 
an Eſtate in its oun Nature is ſeveral, and may therefore bẽ 
. for Part; but when tis for Life, 2 entire; and there» 

fore a r but for a Day is for ever, , du- 


rin 15 of the Perſon whoſe Eſtate is confirm 
145 Eſtate of the Perſon confirming is to be conſider d, 


(as before hath been obſerv d) ſo there ought Sht to be ſome Re- 
| whe to the Time when tis (b) confirm'd ; for 15 abſurd to 
as ſome have done, that a Leaſe 145 confirm'd before 

"ths made, or even after tis made, and * 228 the Leſſee hat h 
$ for In N 


ar, Intereſt veſted in him by ſuch Leaſe; ſtance, - 
If 2 Leaſe is made to B. for Years, — afterwards the Re- 


verſion i ge granted to C. for hes and (i) the Dean and Chap | 

ter confirms the laſt Leaſe ; ſome have held that this is | 

tho C. had no Eftate before the Attornment; but it ſeems abſurd 

to ſays _ a Man can coalirm or give his Aſſent W 
is 


* 
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e The Acceptance of a Rent reſerved upon 
bere the Nc _ Leaſe, which is void in it felf without En- 


ceprance of Vent 774 or cher Ceremony to make it fo, wil 


not affirm ſuch Leaſe, 
wo A And as to this 3 8 the Law diftin- 
d ible Le guiſhes between Leaſes which are made by 
thoſe who have an abſolute, and others who have (k) a quali- 
fied Fee; the firſt are Biſhops, Deans and Chapters; and i 
they make voidable Leaſes not warranted by the Statutes, and 
the Succeſſor accepts the Rent, he affirms the ſame during his 

Time, whether the Leaſe is for Lives er Tears, wy | 
But if a Parſon or Vicar,who hath only a qualified Fee, makes 
4 Leaſe for Years, not warranted by the aforeſaid Statutes," re+ 
ſerving Rent, and dies, in ſuch Caſe an Acceptance of that 
Rent by the Succeſſor will not make the Leaſe good, becaufe 
it was void without Entry; but if it had been (I] a Leaſe for 
Liver, and the Succeſſor had accepted the Rent before he made 
any Entry to void it; this ſhall bind him for his Time, becauſe 
the Leaſe being for Lives, which is a Freehold, cannot be 
LENT . ECL OG CET 
- If a Biſhop makes a Leaſe of a Mannof, Oc, rendring Rent, 
but not warraated by the Statutes, and dies, and his (#») Suc-, 
cefſor ' commands his Servant to receive the Rent, which he 
doth, and pays it over to the Biſhop; this is a good 8 
of the Rent to confirm the Leaſe, becauſe he ought to take No- 
tice'at his Peril what Leaſes his Predecefſor 'made. 
And as Acceptance of the Rent will affirm a voidable Leaſe, 
ſo will diftraining for it after the Death of the Predeceſſor, or 
bringing an Action of Waſte againſt the Leſſee. — 
But the Acceptance of Rent by the Head of a Corporation 
Aggregate, due on (a) a voidable Leaſe, will not affirm it; as 
if a Preſident of a College accept ſuch Rent, this ſhall not con- 
tinne the Leaſe during his Life, becauſe he alone cannot diveft 
the Fellows of their Right. e WIR. e ONT 
Tis generally true, that if (o) a Leaſe is made not warranted 
by the Statutes, tis void againſt the Succeſſor, but not againſt 
him who made it; and the Reaſon is, becauſe thoſe Laws were 
made for the Benefit of the Succeſſor, and not to affiſt the Poſ- 
ſeſſors; but this muſt be underſtood of Leaſes made by a (p) Bi- 
ſhop, Dean, Parſon, or any other ſole Ecclefiaftical Corpora* 
tion; for if made by a Corporation Aggregate; then *tis void 
ab iniito; and this was my Lord Chief Juſtice Hales's Opinion. 
Laſtiy, There are Two Ways of making a voidable Leaſe ac- 

tually void, Nc. By Entry or Claim. | 


—_——_— 


11 Rep. 79. I Rol. Re 100. 0) Moor 8 8 2 Browul. 158. : 
1 Leon. 306, (p) Hardre: 346, 18 | 


The 


nurable or corporeal, as Lands, fie. and it may be done by any 
(4) Perſon deputed for that Purpoſe, under Hand and Seal, and 
it cannot be done by a Bailiff ex aficio. : Jon #490 51-5. 
By Claim, when the Leaſe for Lears is made, reſerying 
Rent upon Condition to be void upon dion paymeny here you 
muſt claim the Rent on the Day, to avoid the Leaſe,” 
I ſhall now compare theſe ſeveral Statutes together, 'and ſhew 
wherein they agree, and where not. 


IT is plain, they are all made in Pari Materid, and that there 


is ſuch a Coanexion between them, that they have been con · 
ſtrued to explain each other. eee f 
The firſt Statute, viz. Anno 32 H. 8. is not recited, either 
by 1 or 13 Eliz. yet a Leaſe is not warranted by either of thoſe 
laſt Acts, unleſs it hath the Qualifications and Reſtrictions re- 

Tis expreſly requir'd by 32 H. 8. that u pon every Teaſe there 


muſt be ſo much yearly Rent reſery'd, or more, as hath been 


uſually paid within 20 Years before the making the new Leaſe ; 
the Statutes 1 U 13E1iz. are, that the accuſtomed yearly Rent, 
or more, ſhall be reſerved; and herein they all ſeem to agree, 
for the Senſe is the ſame, tho* the Words are a little varied. 
But by the Statute 32 H. 8. ſuch Leaſe muſt not be, without 
Impeachment of Waſte, which is not required either by 1.or 13 


Eliz. yet fince Eccleſiaſtical Perſons are reſtrained by thoſe Sta- 
tutes from making long Leaſes, they are by the Equity, thereof 
OT: 


reftrain'd:alſo from making Leaſes diſpuniſhable of Waſte. 
The Statute 13 Elz. cap. 10. makes no Alteration of the 
32 H. 8. but leaves it as a Pattern for Eccleſiaſtical Corpora- 


tions Aggregate to make Leaſes; ſuch Corporations being not 


within the Statute 32 H. 8. but only ſole Corporations; as 
Biſhops, Se. l n 241-4 5 217 

The Statute 14 Elix. cap, 11. is an Appendix to the 13th, 
which makes void all Eſtates granted by Parſons, Cc. of Parcel 
of their Poſſeſhons, other than for 21 Years, or Three Lives; 
but it enlarges that Act as to Leaſes, of Houſes in Cities and 
Corporate Towns, from 21 to 40 Years, ſo as ſuch Leaſes are 
made in Reverſion, it makes no Alteration of the Statute 1 EU. 
and therefore gives no Power to Biſhops to make any ſuch 


Leaſes in Cities and Towns Corporate, other than they might 


have done by that Statute. 


The Statute 18 Big. cap. 11. which prohibits Leaſes in ge- | 


neral to be made in Reverſion, where any Leaſe is in Being, 
and not to expire withia Three Years after the making the new 


Leaſe, hath no Relation either to the Statute. 1 or 14 Eliz. — : 


to the firſt, becauſe this Act begins with the inferior Orders o 
Men, and therefore doth. not extend to Biſhops, nor to the 


(4) Moor 52, Dyer 221, b, 1 Rol. Abr. dies « 
| Aa 3 | | 14th 
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- The Entry muſt be where the Zeaſe is made of Things ma- 
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4th El:iz. becauſe tis not recited in it, and therefore that Pa- 
Tagraph, which makes void all Bonds and Covenants, for re- 
newing or making any Leaſes contrary to the 13th or 18th 
Eliz. doth not extend to Bonds or Covenants for making Lea- 
ſes of Houſes in Cities, G. lv | > 
bat Leaſes In former Times there was.a Difference 
Parſon mi made where a Parſon leaſed his Tythes to a 
make. 450 fe; Stranger, and where he demiſed the ſame to 
how - „ 2 Pariſhioner; for if to a Stranger it could 
longs. not be without Deed, tho' but tor a Year, 
becauſe Tythes cannot paſs in Intereft, but by Deed ; but a 
Parol Agreement with a Pariſſfloner to be diſcharged of Tythes 
was good by Way of Reteiner, and ſo tis now for a Year, (s) 
but no longer, | = 
But an Agreement in Confideration of Money to be diſ- 
charged of Tythes, during the Joint Lives of (b) the Parſon 
and Pariſhioner is not good without' Deed, for it ſounded in 
the (c) Nature of a» Leaſe z and, as ſome held the Law then to 
be, a Parſon could leaſe but for a Year. A 
ut —— Tetverton, who reports this Caſe, tells us, that 
he might leaſe-for Years; for ſuch Leaſe is in Nature of a Per- 
ſonal Compoſition between 'the Parſon and the Owner of the 
Land, and good by Way of Reteiner ; and if the Parſon af- 
terwards ſues for the Tythes, a Prohibition will lie upon fi | 
eſting this Contract, for the (4) — Courts cannot 
otice of Contracts; and with this the latter Authorities 


agree, viz. That a Contract for Years is good, but not ſince 


he Statute of Frauds, unleſs tis in Writing, 1 Lęu. 24. 
So that a Parſon may make a Leaſe for Three Years, and 

om and after the Expiration of that Term for 3 Years way 5 
(e), and ſo from Three Yeats to Three Years, during hi 
Life, and this is a good Leaſe for 12 Years. ee 
So if he make a Leaſe for one Year, and fo from Year to 
Year, as long as he continues Parſon, Ce. this is a good Leaſe 
for Two Years, and afterwards tis an Eftate at will 

Kcaſes by Cellows. } By a Statute made 18 Ely. tis en- 
ated; That in all Leaſes made by Colleges in the Univerſiti 
and by Wimon and Eaton College, ade Third Part of the Remt ſheb 
be re F. Hie m_ 10 — [ - them — at 4 _ | 
D ( 7 1 0 8. ©: 8 Qs 4 Harter Wheat, 
5 I * Quarter of Malt, or under; — for Default thereof, 
that tbe Leſſee hel pay ſa much Money at Corn of that Kind 
be ſold by the Quarter, in the ſeveral Markets, in the 'reſpetts 
Places of Oxford, Cambridge, Winton and Eaton, the very Mar- 

(a) Godb. 374. 2 Rol. Abr. 63. (6b) Cro. Eliz. 188. 2 Leon · 
22, Owen 103. (e) 2 Cro. 137. 668, Yelv. 94. (4) Rayms 
14. (e) 1 Rol. Abr. 850. 1 Rol. Rep. 287. 3 Bulſt. 158. Co · 
Lit. 45. (F) 18 Eliz. cap. 6. = I 5 K 
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kei- Day next before the Rent was due; and all Leaſes, Bonds and 
ye A to 15 contrary ſball be void. , oy 

But this AR is not to extend 10 Leaſes made by St. John's Col- 
lege in Oxon, of their Mannor of Fifield. 


Lecturer. See Preaching. 


H E Office of a Miniſter may be executed by one who 
| hath no Title to a Benefice, and that is, by a Zefurer, 
and *tis ſufficient if ſuch Perſon is in Deacons Order. 

But the Law requires that ſuch Lecturer ſhould not only have 
the Conſent of him by whom he is employ'd, but likewiſe the 
Approbation and Admiſſion of the Ordinary; and he muſt like- 
will at that Time of his Admiſſion ſubſcribe the Declaration 
and Acknowledgment required by the Statute 14 Car. 2. cap. 4. 
and this he muſt do in the Preſence of the Biſhop, and get him 
to certify it under his Hand and Seal; which Certificate and 
Declaration he muſt read within Three Months following, in 
the Pariſh-Church where he is to officiate, on ſome Sunday, in 
the Time of Divine Service, and in the Preſence of the Congre- 
gation, and if he negletts, he looſes his Place. 

He muſt likewiſe have a Licenſe from the Biſhop, and muſt 
read the 39 Articles in his Preſence, and declare his unfeig 
Aﬀent to the ſame; and if he preacheth in the Week Daſs 
muſt read the Common-Prayer tor the Day when firſt he preach- 
eth, and declare his Aﬀent to that Book, and ſhall do the ſame 
the firſt Lecture-Day in every Month, ſo long as he continues 
Lecturer; if he negletts or refuſes he is diſabled to Preach till he 
conformeth. | 

And if he ſhall Preach before he Conforms, he ſhall be com- 

itted for Three Manths without Bail, by a Warrant of Two 
9 of Peace, the Offence being certified to them by the 

rdinary. | a ä 
In 3 Term 15 Car. 2. a Bill in Equity was exhibited 
to recover the Payment of 1001, a Year, which was granted to 
the Plaintiff by an Order of the Veſtry in the Pariſh of St. Bo- 
tolpb Biſbopſgate z there was a Defect in the Bill, becauſe all 
the Parties to the Order were not named in it, and made De- 
fendants ; and for that Reaſon the Plaintiff had no Decree, but 
the Court was of Opinion, that the Arrears were juſtly due, 
and inclined to make a Decree for the Payment, if it had not 
been for that Defect inthe Bill. 


Libel, 
THIS is a Declaration or Charge drawn up in Writing, 
in any Action at the Civil Law, to which the Defendant 
is Bbliged to anſwer; and therefore tis reaſonable he ſhould 
have a Copy of it, which * often been denied by ge" 
! | | a 4 , ſtica 
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q! ſtical Judges: And for this Cauſe the-Statute 2-Hen, 6, cap, 3. 
Sidi was made, by which tis enacted, That the Copy 1 Libel ſball 
be gramed to the Party; and for this purpoſe we have a Writ in 
the Regiſter framed upon that very Statute, directed to the Dean 
of the Arches (g) or his Commiſſary, to deliver a Copy of the 

Libel to the Defendant Sub pena Cartum Librarum. 
But the uſual Courſe in ſuch Cafe is to move the Courts at 
Weſtminſter for a Prohibition (h); and Fitzberbert tells us, the 
Party may have an Action on the Caſe againft the Judge who 
| refuſes it h | 
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Litargy. 

W HEN the Chriſtians were no longer in fear of the Vio- 
lence and Perſecution of the Heathens; and in that 

Age when the Church came to be ſettled, that is, from the 


| Time of Conſtantine to that of St. Auſtin, we find there was a 
| Liturgy in the Eaſtern Church. 
| 
| 


OT »» — ů ů— —ñ — — 
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The firſt Grill of Feruſalem mentions ſome Parts of an anci- 
cent Liturgy uſed in that Place, both in reſpect to the Form of 
Baptiſm, and the Celebration of the Euchariſt. 

t. Baſil com poſed a Liturgy himſelf, which is to be ſeen in 

| | the Bibliotbeca Patrum, and in his Book de Spiritu Sancto (i); 
Qi and he tells us how the Service of the Church was directed by 
ii Rules and Rubricks. | 
1 In St. Chryſoſtome's Time (), Omnes unam eandemg; precem 
concipie bant, and this was not only a Publick Prayer, but a Pub- 
lick Form; for in that Collection of his Works ſet forth b 
Sir Henry Savile we find a Liturgy of his own making, whi 
was tranſlated out of the Syriack by Maſius, and uſed generally 
throughout all the Greek Churches. | | 

Now, if it ſhould be granted that premeditated Prayers are 
not required by God in our Private Addreſſes to him, yet 'tis 

plain from thoſe Inſtances already mentioned, ſuch Prayers were 
alwars held neceſſary in the publick Services of the Church; and 
this farther appears by the Form preſcribed by our Saviour him- 
ſelf, who, when we Pray, commanded us to ſay, * Our Father, Cc. 
and + St. Matthew tells us, that he went away again, and pray'd 
the Third Time, ſaving the ſame Words. 

The Apoſtolical Canons mention ome Set Forms of Prayer, 
both before and after the Communion ; and St. Bafil and St. 
Chryſoſtome before-mentioned did not only compoſe Set Forms 
themſelves, but they aſcribe Set Liturgies to be compoſed by 
St. Mark and St. Fames; and the Adverſaries to ſuch Forms 
have no other plauſible Pretence to deny theſe Authorities, but 
by alledging theſe Liturgies to be Suppoſitious, which is an an- 
ſwer that may ſerve upon any occaſion to evade an Argument, 
which cannot otherwiſe be anſwered. 


g Rey. 158. (b) Moor 17. F. N. B. 43. (i) Baſil de Sanfto 


Sprritu, ca p. 27. (k) Homil. 18. * Luke 11. 2. + Mat. 26. 
F 39, 42. St. 
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St. Ambroſe and Proſper (a) tells us, there were Set Forms of 
Prayers uſed in the Church in their Time; and they give the 
Reaſon for it, =# in diverſum inteleFum noſtro evagemur arbitrioz 
and St. Hilary bath this Expreſſion on the 66th Pſalm, viz. 
Let thoſe without the Church hear the Voice of the Peo 


Praying within. Now the Word Praying of tbe People muſt fig-. 


nify ſomething more than the bare Su = Amen; it muſt ime 
port their joynt Concurrence in the actua 


And theſe are the Prayers which (b) {dore tells us were uſed. 


in the ancient Congregations of the Chriſtians : And *tis moſt 


certain that ſuch were in uſe in that ou Apoſtate Julians 
Time; for Nazianzen (e) informs us, that he endeavoured to 
eſtablich the Heathen Ceremonies in Imitation of the Chriſtian 
Services, by appointing not only certain Times but Set Forms 
of Prayer. 1 | 

Tis true, m by of the ancient Liturgies were 2 
the perſecuting Heathens, yet ſome Fragments of them ſtill re- 


main in the Writings of the Fathers, and are ſuch which are 


uſed in our Church at this Day, as the Words before and after 


the Conſecration of the Sacrament are to be found in * St. Am- 


broſe, the Queſtion demanded of the Godfathers in the Sacra- 


ment of Baptiſm, viz. Whether they do in the Name of the Infant 


Renounce the Devil and all bis Works, and the Pomps and Vanities 
of this wicked World, are to be found in the ſame St. Ambroſe ; 
and in + Tertullian, the Gloria Patri, of which more hereafter is 


In Sozomen, and the Supplement to that*Doxology, viz. As it 


was in the Beginning, &c. is to be found in * Ireneus. 


In the Sacrament of the Lord's-Supper, the Words pronounced 


by the Prieft, viz, Lift up your Hearts, and the Anſwer, We li 
4 up, *tis Bow, l for us ſo 10 do, are to be found in 
St. Auſtin 4+ and St. Chryſoſtome, and ſo are theſe Words, viz. 
The Lord be with you, and with thy Spirit; and laſtly, * Iſidore 
mentions the uſual Concluſion of all our Collects, vix. Through 
Feſus Chriſt our Lord, &c. : SOIL 1 85 
In the Weſtern Church St. Cyprian tells us there was a Litur- 
O, viz. in the Church of Africa, which is uſually accounted 


amongſt the Churches of the Weſt ; and we find ſome Pieces of 


ſuch Liturgies in the ſame || St. Auſtin; and not only appror 
ved by him, who was himſelf 77 ꝗ— of that See 35 Years, but 
by all the Fathers of that Church aſſembled in a Synod, as it ap- 
pears by the Canons ) which they made, and which are men- 


(a) Ambr. in 1 Tim, 2. Proſp. de Vocat. Gent. Lib. 1. ca p. 12. 
(6) Iſid. Lib. 1. cap. 19. (e) Orat. 3. verſus. Julian. * De Sa- 


' . crum Lib, 4. cap. 5. + Lib. 1. cap. 2. De Coron. Mil. cap. 3. 


Lib. 1. ca p. 1. H Anguſt. de bono perſever. cap. 13. 1 Ho- 
mil. de Pentecoſt. * Lib. 


Canon of Council of Milevitis. tione ! 


Liturgy. 361 


Performance of the 
whole Duty, which cannot be done but where the Prayers are 
in a Set Form. | 


1. Ep. 122. ||Epift. 156. (5) 12 


Men, left any thing ſhould 


362 Liturgy, 5 
tioned both by Balſamos and Zonaras, viz. That Prayers be 
rformed by all, and not any to be ſaid in Publick, but only 
uch which have been ORIENT by wiſe and underftanding 
vented againſt the Faith, either 

through Ignorance or want of Meditation. | 
Tertullian mentions a Liturgy uſed in Rome, which was pro- 
bably bggun by St. Peter, for it bare his name; and Platina tells 
us, that ſeveral Additions were made to it in ſucceeding Ages, 
as by James Biſhop of Feruſalem, and by St. Bafil in his Time: 
And in ſome Things this Author is very particular, as that Ce- 
leſtine added the Introitus, Gregory added the Kyrie Eleiſon, 
Teleſephorus the Gloria in Excelfis, Xiſtus the firſt added Holy, 


Hoh, Holy Lord God of Hoſts, which is called the Triſagion; Ge- 


Jaſius the Collects, St. Ferom the Epiſtles and yy ws 
" The Gloria Patri, which I have mentioned before, was not 
only appointed by the Council of Nice to encounter the Arrian 
Hereſy, but it was uſed long before that Council, even by the 
Apoſtles themſelves, who were commanded by their Maſter to 
baptize in the Name of the Father, GS. 4 8 
This is found in the Writings of all choſe ancient Fathers 
who lived near the Time of the Apoftles, as in Clemens, who 
was their Scholar, and in Diongſius of Alexandria; but the fol- 
Towing Words which make up the whole Form of the Doxology, 
wiz, As it was in the Beginning, &c. were not brought into the 


Church, till the Arrian Hereſy began to ſpread, and this was 


about the Time of the Council of Nice. 
Tis true, this began firft in the Eaſtern Church, for which 
reaſon I have mentioned it before, and from thence it came to 
the Weſt, where Pope Damaſus was the firſt who appointed it 
to be uſed at the end of David's Pſalms, for thoſe made up the 
greateſt part of the publick Liturgy of that Church, 

The Churches of France, Spain and England had the like Li- 


 2wrgies, tho' not exactly the ſame. 


- *Tis true, we have no certain account what Rights or Forms 
were uſed here amongft the-Britains, but Bede in his Eccleſia- 
ftical Hiftory tells us (7), that as ſoon as the Goſpel was planted 
here, there was a Liturgy formed out of the Rituals of the moſt 
flouriſhing Churches then in the World. | 

For Pope Gregory adviſed St, Auſtin not to follow the Roman 
Office . but to take what he ſhould approve in any 
Church, and preſcribe the ſame to the Engliſh, which he did; 
and this Liturgy of St. Auſtin continued for ſome Ages, fill 0/- 
mund Biſhop 4 finding that new Prayers and Offices 
abounded every where, reduced them all to one Form, and 
from thence it was called ſecundum _—_u Sarum. | 

As to the Ziturgy now uſed amongſt us, it was compoſed at the 

beginning of the Reformation; for the Offices of the Church be- 


— 


(7) Lib. 1. cap. 27. IF, 
ERS: for 


and moreover 
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Fore that Time confifting in Miſſels, Breviarits," Pſatzeries, Gra- 


duals, Pontificels, and every religious Order having peculiar 
Rights obſerved” amon — it was thought proper 
that the — ſhould be brought under à ſet Form; 
t nothing ſhould be changed meerly out of an 
Affectation of Novelty, or becauſe it had been uſed in Times of 
— ſo as it had been practiſed in the Primitive Times, and 
hings only were retained. . 1:5 THT 
This Liturgy was confirmed by Act of Parliament, Auno E4.6, 
which was repealed by She Mary, but being reviewed in 
Queen Elizabeth's Reign by ſome of the reform Divines, and 
ſome ſmall Variations made in it, and particularly in the.Ru- 
brick before the Common Service, it was eſtabliſhed again by 
Act of Parliament as we now have it. | 
Upon the whole Matter, as it would be a very indiſcreet thing 
to addreſs toa Prince in a ſudden Diſcourſe without any Pre- 
meditation of the -Form, ſo *tis more bold to Petition God 
publickly in Extewpore Prayers; for if we would take the Advice 
of the * wiſe Man, we ſhould not be ſo raſb with our Mouths, when 
we go into the Houſe of God, becauſe be is in Heave and we on 
Earth; that is, his Majeſty is Sublime, and re not to 
be approached but with great Reverence, nor raſhly petitioned 
by mortal Creatures. | 
No Argument can be deduced from the unconceived Prayers 
of the Apoſtles to evince the Neceſſity of ſuch Prayers now, bes 
cauſe, if at any rr in that manner, it was by the 
extraordinary Aſſiſtance ot Divine Spirit; but now that 
Cauſe is ceaſed, for no Man will pretend to be illuminated as 
they were; and as for that Expreſſion in the Epiſtle to the 
Romans, (a) viz, That the Spirit wall belp our Infirmities, and mate 
Interceſſon for u, &c. the meaning is, that the Spirit will di- 
req our Thoughts, which naturally incline to Evil, and will 
uicken our ard Defires for the true Performance of this 
Holy Duty; it doth not give us any extraordinary help in our 
outward Expreſſions, nay, ſo far from it that we find in the 
ſame Chapter, that the external Effetts, attributed to the help 
of the Sprit, are only Groanings which cannot be uttered, | 


6 \ .__ London-Clorgy. 
{HE Maintenance of the ſecular Clergy in London before 
1 the Reformation (6) did chiefly conſiſt in voluntary Offer 
ings, and Perſonal Vibes, which is part of the Profits ariſing by 
the Labour, Art, — * or Induſtry of the Inhabitants; but 
there being no Lam to preſcribe the Quantity or Value of ſuch 
Perſanal Tythes, they were eſteemed. to be voluntary Oblations, 


and as. ſuch they were received. by the Clergy. 


S SM tC. 4h. 


. * 5 Eccleſ, 1. 2. (a) Chap. 8. ver. 25. (%) Peg. 256. 
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T his is affirmed by Sir Sm Degg; but it ſeems to me to be 
2 Miſtake, for tis improbable that the Lam ſhould ſettle a 
Maintenance upon the Country Clergy, and leave thoſe in 
London to be — by the voluntary Oblations of the Peo- 
ple; eſpecially, if we conſider that where the Numbers are 
great there ought to be learned and diſcreet Miniſters to guide 
and inftru& them, and ſuch cannot be had where there is not 
— ſuthicient and regular Maintenance to reward their Care and 
ains. 5 17 4 | 
Therefore the Clergy of London muft have a fixed and ſet- 
tled Maintenance long before that Time, which was 52 Far- 
things paid on Sundays for the predial Tythes of Houſes, and 
this proportioned — the Annual Rents; for I find, 
that when Robert Niger was Biſhop of London, which was Anno 
19 H. 3. there was 14 d. out of every Noble or Yearly Rent 
paid to the Clergy, tis true, this was more then'a Tenth Part, 
and therefore it could not be modus decimandi, as Sir Simon 
Pegg imagines it to be, but it was a ſettled Maintenance for the 
Clergy there, and probably it was laid in this Proportion on 
the Rent of Houſes as a Retribution to the Clergy, for what 
might eaſily be withdrawn from them out of the perſonal Gains 
of the People, which ought to be the Tenth Part; but when 
left to their voluntary Diſpoſition was ſeldom paid in that Pros 
portion, becauſe it was almoſt impoſſible to diſcover the cer- 
tainty of their Gains. & 45 = 
I grant, that Anno 38 Ed, 3. Serjeant Fiachden tells us, that, 


in many Places in London the Clergy had no other Tythes but 


Offerings (c), which implies, that in ſome Places there they had 
other Tythes; and my Lord Coke (d) many Years after him 


ſays, that Offerings and Obventions are the Profits of the Cler - 
gy in London, and not in Corn or any other Manner. — 


We know tis not in Corn, for that cannot be till ſeges eſt abi 
Troja fuit, which I hope never will be, but why not in any er 
Manner? Probably, becauſe it hath been an Opinion, that 
Dwelling Houſes are not to be charged with the Payment of 
Tythes G), there being no Profit ariſing out of them, but cer- 
tainly this will not paſs for a Reaſon now, for, common 1 4 
ence tells us, that Houſes in London are of very great Profit 


both to Landlord and Tenants. wn \ 
Now, admitting that Tythes are not due for Houſes in the 


ſtrick Acceptation of the Word, becauſe thoſe are to be pa 


for Things which naturally grow and encreaſe every Year, y 
they may be due for Houſes nomine & Joco decimarum, and in 
Dr, Grant's Caſe a Preſcription for 2 3. in the Pound of the 
Rent of a Houſe was held good, becauſe it might be a mod in 


lieu of the Tythes of the Land upon which the Houſe was built, 


and if ſuch Land was Tytheable before the building tis unrea- - 
(e) 38 Ed. 3, 13. a, (4) 2 Inſt. 639. (e) Cro, Eliz. 276. 
ſonable 
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_ ſons, for every 105. Rent of Houſes, 


| ſbaccording to that Rate. 


London Clergy. 3865 


' fonable that the Improvement of it ſhould diſcharge the Par- 


- *Tis true, we find no Statute-Law for Payment of Tythes in 
Tondon before 27 H. 8. (f) and then there being ſome Diffe- 
rences between the Clergy and Citizens about Payment of 


_ Tythes, it was referred tò the Archb:ſbop of Canterbury, the Lord 


Chancellor Audley, and to feveral other fivy Councellor who 
made an Order for the Payment thereof, which was 8 
in that Year by the Parliament; and fuch Payment was to con- 
tinue till another Order or Law ſhould be made and confirmed 
concerning the ſame. 5 —_— 

But that Order being defective in ſome Expreſſions, and the 
Diſputes about Payment of Tythes ſtill encreaſing, the Cler 
and Citizens of London, about Ten Vears afterwards ſubmitte 
themſelves to / the Order of the ame Archbiſhop, the Lord Chan- 
cellor Wriotheſly, and ſome other Privy Councellors, who made 


another Decree to this Effect; 


That the Citizens ſhould for ever 71 | ve Par- 
ops, - Warehouſes, Cel- 

lars, and Stables within the City of London, and Liberties 
thereof, ol. 15. 4 4. and for every 205. Rent, 04. 24 9 d. and 
That if any Houſes or Shops, Cc. ſhould be lett by Fraud, 
reſerving leſs than the uſual Rent, or if a Fine ſhould be taken 
and no Rent reſerved, then the Tenant ſhould pay after that 
Rate, and according to the Rent which was laft reſerved for 
ſuch Houſe 3 but if it was lett at as great a Rent as it was at the 
making the Statute, then no Fraud could be ayerred. 
That if a Houſe, Cc. is in Leaſe, and no Rent reſerved, then 
it ſhall pay after the Rate it was lett at the Time of the making 
the Statute, but where a greater Rent is reſerved, it is to pay 


according to the improved Rent. . 


But Houſes which were never lett, but always poſſeſſed by the 
Owners, pay no Tythes, this is caſus omiſſus, hut if ever lett, 
then after the Rate they were lett at the Decree. 

The Tythes in this Caſe cannot be recovered in the Ecclefia- 
wal Court, Hecauſe che Statute · declares how it ſhall be reco- 
ver ed. | | oh | 

That the Tenant who lives in the - Houſe, and none of his 
Undertenants ſhall be chargeable with this Payment. 
That if Dwelling-Houſes ſhall- be converted into Ware- 
— they! ſhall pay Tythes according to the Rate aforeſaid 

Conv 01 42 1 ned „e enn 

That if a Dyehouſe or Brewhouſe be lett · with the Imple- 

ments, then à Third Penny of the Fythes is · to be abated. 


That where a Dwelling Heuſe with Shops,” Stables, Wharf 
with Cranes Timberyard, or Gardens belonging to the ſame, 


* 0 rn 


"O 27 H. 8. cap. 31. * 


— — 2 * 


* * 
- o 


and 
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er hers find — 1 that then th 
Teuant ſna Tythes according to the aforeſai * L 
That they T. * ſhall be Quarterly, at | 
ſummer, Mi ET Lad mes ; and that the Lord Lord Mayor, 
by Advice of "raps is to hear and determine e air 
W this Decree, and give Coſts accordingly. } 
he reft of the Paragraphs are to be ſeen in Sir Simon Degg's | 
6 Parſon's Councellor, and ſome Reſolutions upon it, viz4 that 
if A Suit is for Tythes in the Eccleſiaſtical Court a Prohibition 
wih lie, becauſe the Statute direfts by what manner they ſhall- 
be recovered. 
ut ſince the Fire of Londpn ſome Alteration hath been made 
concerning, the Payment of Tythes by the Act 22 Car. 2. (b) 
which provides, that the Annual Rent of Tythes in London, 
Yor e Churches were Os or er and which remain 
gle, or are united, 757110 


o o , 5x 


- ay 


Abels Lomobarifts 1800 00 
St. e Ba ts. ie 100 0 
St. Bride, 22 120 00 
St. Bennet Hat, 29810 L 41 00 
St. Sriſtopbers | 120 ©0 
St. Dionis Backchurch, 1820 00 
e | 200 00 
St. Jams Ne 5 100 o 
St. Michael Aale An 1 3 3S: 88 
St. Michael CrookedJane, 18 f 100 00 
— — "28 | | „100 0 
Mary 2 MOTO 150 oo 
St. Peter Cornhall, 21 N 1110 0 
St. e eee, A | t3 ny M 110 00 
St. Sepulcbre 0 200 00 
Alhballows Breadſtreet, and St. Joh united, 140 oo 
Alballows Great and Leſs united, 22 00 © 
St. — Hoe eet, and St. Olaves 2 * 
uni . 
St. Ann and Agnes ann. 140 O 0 
St. Auſtin and St. Faith. | 172 ©0 © 
St. Andrew Wardrope, ond St. Ann Blackfyyars,. 140 00 o 
St. Antbolin, and St. 120 ©0 © 
St. Bennet Gracechurc — St. Leonard Eafttheoy, 140 oo o 
St. Bennet, and St. Paul, Pauls Wharf, .. 100 © © 
Chrift Church, and St. Leonard Fofterlane, 200 © o 
St. Edmond the King, and St. Nicholas Aron, 180 00 © 
co © 


St. t. George Buntolph-Lane, and St. Butt Billinſgate, 180 
) Fol. 260, (%) 22 &23 Gare a. cape 13 


* 


— -- OW - 


London-Clergy. 2 | 


*\) 


000000000000000000000 HW 


3 

Jury, and 8 Magdalen Milkſtrees 2 

St. Tawrence , and St. alen Mz „ 120 ©9 
St. Magnus, and St. Margaret ew Fiſbftreet, 170 oO 
St. Michael Royal, and St. Vintrey, 140 oo 
St. Matthew Fridayſtrees, and St. Peter Cheap, 150 ©0 
St. Margaret Pattons, and St. Gabriel Fanchurch, 120 oo 
St. Mary at Hill, and St. Andrew Hubbard, 200 oo 
St. Mary Woolnoth, St. Mary Woolcharch, | 140 oo 
St. Clement Eaſtebeap, and St, Martin Orgars, 140 oo 
St. Mary Abchurch, and St. Lawrence Pownaey, 120 00 
St. Mary Alder mam, and St. Thomas Apoſtle, 150 ©0 
St. Mary le Bow, St. Pancras and Alballows, 200 oo 
St. Mildred Breadſtreet, St. Margaret Maſes, 130 oo 
St. Michael Quee nbi th, and Trinity, | 160 oo 
St. Magdalen Old- Fi ſuſtreet, and St. Gregory, 120 oo 
St. Michael Moodſtreet, and St. Mary Staining, 100 oo 
St. Mary Somerſet, and St. Mounthaw, 110 oo 
St. Nicholas Coleabby, and St. Nicholas 01aves, 130 00 
St. Olave Jury, and St. Martin Iron mongerlaue 120 ©0 
St. Stephen Walbrook, and St. Bennet Sheerbog, 100 00 
St. Swithin, and St. Mary Bothaw, 149 oo 
St. Vedaſt alias Foſters, and St. Michael Quern, 160 OO 


Before I mention in what manner the Sums aboye-mention- 
ed are to be aſſeſſed, I ſhall inform my Reader of a Caſe which 
happened Amno 3 Mill. concerning the Right of Preſentation 
after the Churches were thus united; and this did ariſe upon a 
Proviſo in the ſaid Act, viz. That, notwithſtanding ſuch Union, 
each, and every of 1be Pariſhes ſo united, as to all Rates, Taxes, 
parochial Rights, Charges and Duties, and all other Privileges, Li- 
bernes, a 9 * whatſoever (other than what are therein 
mentioned) ſhall continue and remain diſtin#, as they were before 
the making the Ad; and that the ſeveral and reſpectiue Pasrous of 
the ſaid Churches ſo united ſhall and may Preſent by turns to thas 
Church only, which by the A& is appointed to be rebuilt, and eſtabli 
ed for the Pariſh Church of the Pariſh ſo united, the firſt Preſentation 
10 be made by the Patron of ſuch of the ſaid Churches, the Endo- 
ments whereof are of the greateſt yearly Value, LS 

The King] was Patron of St. Mary Staining, and a common 
Perſon of St. Michael Woodſtreet, which was of much greater 
yearly Value then St. Mary Staining. | 

Dr, Martin was Incumbent at the Time of the Union, and 
the Church being void by his Death, the Patron of St. Mzchaes 

reſented one Mr. Croołe; the Words of the Act being, That the 
75 Preſentation. ſball be made by the Patron of thas Church, whoſe 
Endowment was of the greateſt yearly Value, Ic. . 

And upon a Caveat put in to his Inſtitution, it was infiſted, 
that the King ſhould ha ve the firſt Preſentation by Virtue of his 
Prerogative, for he was not bound by an Act of Parliament, in 
which he was not named; and that there are Two 9 

5 | where 
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u here his Preſentees were preferred under colour of this Prere- 
gative, tho' his Livings were of leſs Value. TY, 
But if the King is not bound by this Act, for the Reaſon be- 
fore-mentioned, it muſt be by Conſtruction of Law; and ſuch a 
Conſtruction ſhall never be made againſt the expreſs Words, 
Senſe and Reaſon of the Law it ſelf; Beſides, if he is not bound, 
he can never Preſent to St. Michael, becauſe he was never Pa- 
tron of that Church before the Act; ſo that *tis plain he takes a 
Benefit by the Act, for it gives him a Right of Preſentation to a 
Church, which he had not before; and if ſo, it binds him as to 
the manner of enjoying that Right; for as his Prerogative will 
never warrant him to do any wrong or injury to another, which 
muſt neceffarily follow, if he is not bound by this Act, ſo it will 
never enure to alter his Eſtate, and make it larger than it was 
given to him by the Parliament; Whereupon Mr. Crook had 
Inſtitution, and enjoyed his Living under that Preſentation. 

Now, as to the reſpective yearly Sums above-mentioned, they 
are to be for the Maintenance of the reſpettive Parſons in Ton- 
don, beſides the Glebe and other Perquiſites. 

And here the Aldermen or their Deputies,andCommon-Coun- 
cil-men of the ſeveral Wards, with the Churchwardens, and one 
or more of the Pariſh to be nominated by them, or any Five of 
them, whereof the Alderman, or his Deputy ſhall be one, ſhall 
aſſeſs proportionably on every Houſe and Hereditament what- 
ſoever, except Parſgnage and Vicaridge Houſes, the ſaid re- 

ſpettive Sums, or ſo much of it as is more than what each Im- 
propriator is enjoyn'd by this Act te follow. 

hat Perſons aggrieved by ſuch Aﬀeſiment may complain to 
the Mayor and Court of Aldermen within 14 Days, Oc. who, 
upon ſummoning the Party grieved, and thoſe who made the 
Aſſeſſment, may determine the ſame without any farther Appeal. 

If the Alderman, Deputy, Common-Councilmen, Oc. ſhall 
neglect to make any Aſſeſſment, being ſummoned, and required 
by the Lord-Mayor and Court of Aldermen, or the Incumbent ſo 
to do, then the Lord-Mayor and Court of Aldermen may give 
Authority'to any Perſon or Perſons to do it. 

The Aſſeſſors, within Ten Days after an Aſſeſſment made, and 
Appeals determined (if any ſuch ſhall be) ſhall make Three 
rale in Parchment, and ſubſcribe the ſame; one 
of which ſhall within 20 Days after ſuch Subſcription be given 
to the Lord-Mayor, another to the Regiftry of the Biſhop of 
London, and the other to remain in the Veſtry. | 

The Sum aſſeſſed muſt be paid at the Four moſt uſual Feafts 
Quarterly, or within 14 Days afterwards by equal Payment, to 
28 from ſuch Time as the Incumbent ſhall begin to of- 

cia te. ; 

The Impropriators ſhall allow what they ought to do before 
the Fire, and ſuch Allowance is to be part of the Parſon's Main- 
tenance. | | if 
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- rons of the Exchequer, may, by their reſpe 
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merly. 


the Hiſtory of the Creation written by Moſes himſe 
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f the Inhabitants refuſe to pay, Cc. upon demand at the Pre- 
miſes, the Lord - Mayor, upon Oath of ſuch Refuſal, may iſſue 
out his Warrant for the Collector, with the Aſſiſtance of a Con- 
ſtable, to diſtrain, c. | 
The Lord-Mayor neglecting, Cc. to execute the Powers 
granted by the Act, the Lord — or Keeper, or Two Ba- 

c 


ive Warrants, do what 
the other ought to have done; Where the Pariſhes are vacant, 
ſince the Fire, the ſurviving Incumbents of Pariſhes therewith 
conſolidated ſhall have the like Remedy for Tythes ſettled by 
the ſaid AR, as if actually preſented into both Pariſhes ſince the 

nion. | | 

That no Court or Judge ſhall determine any Controverſy 
ariſing upon the Act, other than the Perſons therein autho- 
riſed. 

That the Wardens and Minor Canons of St. Paul's may re- 
cover the Duties ariſing within the Pariſh of St. Gregory as for- 


Lord's-Day. 


þ was warmly diſputed in the laſt Age, whether, | 
1. The Sabbath was Inſtituted at the Creation of the World, 
and kept by the ancient Patriarchs ? 

2. Whether there is any Morality in the Fourth Command- 
ment! SP 

f Whether the Sanctifying one Day in Seven is Ceremonial 
only: 

4. Whether the Lord's-Day was founded on the Authority 
of the Church, guided therein by the Practice of the Apoſtles ? 

It would be very tedious to recite all the Arguments on both 
ſides, I ſhall therefore give the Reader a ſhort Account of what 


I think to be the moſt Material. 


It hath been affirmed that God inſtituted the Sabbath in Pa» 
radiſe, that it was obſerved by the ancient Patriarchs before it 
was given by Moſes as a Law to the Fews; and this ap ars from 

| , Who tells 
us, God made Heaven and Earth, and every Thing therein contain- 
ed, and finiſhed this Work in Six Days, and that he ſanctified 
the Seventh Day, becauſe he then reſted, that is, he ceaſed to 
add any thing more to the World thus created by him. 

| Thoſe who are of a contrary Opinion tells us, that the Jewiſh 
Rabbins will not allow this to relate to the very Tine when the 
World was created, or that it was a Command then given to 
Adam, but that it related to the Time when Moſes wrote it, which 
was many Lears afterwards in the Wilderneſs, and that he men- 
tioned this * an Example to excite the Jens to keep one 
Day in Seven Holy, and to enforce his Commands to them for 
that pur poſe. BE 
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That»it was not obſerved by the Primitive Patriarchs, for 


Abraham himſelf, with wkom the Covenant was made, did 
not keep any particular Day to the Lord, if he had it would 


certainly have been mentioned in the Scripture, which is very 


exatt in the Hiſtory of his Life. 
Neither did the Iſraelites keep any ſuch Day whilſt they were 
in Zgypt, for there they had no manner of Reft from their La- 
bour; they were not ſo much as ſuffered to offer any Sacrifice, 
which had been ſooner finiſhed than in the compaſs of a Day. 
They deſigned to make their Eſcape from thence; and t 
better to effect it, they petitioned Pharoab to permit them to 
22 Days Journey into the Wilderneſs to Sacrifice to the 
rd; but be rather ſuffered them to Sacrifice in Ægypt, which 
Moſes refuſed, for fear he ſhould be ſtoned to Death, becauſe 
he muſt have ſacrificed Bulls and Rams, Sheep or Oxen, which 
were the Gods of the Zgyprians. | 
Beſides, if God had then commanded One Day in Seven to 
be obſerved, the Patriarchs would certainly have known it, 


for they were acquainted with all the reft of his Command- 
ments. 


As for inſtance, they had Knowledge of the firſt Command 


ment, by what God ſpake to Abraham : | 
1. I am God All-ſafficient, walk thou before me and be per- 


2. Of the Second thus, viz. Then Jacob went from Bethe?, 


to cleanſe his Houſe from Idolatry. | : 
The Religious making Oaths, as that of Abrabam with 


Abimelech, ſhews the Care they had not to take the Lord's 


Name in vain. 

4. The Practice of Iſaac and Jacob ſhews what Duty Chil- 
dren are to pay to their Parents. | 

5. Jacob's Curſing his own Children for the Slaughter of the 
S5ichemites ; and the Precept which God gave to Noab againft 


ſhedding Blood, ſhews that they abominated the Sig of Mur- 


der. 


6. The Continency of Joſeph; the Puniſhment threatned to 


Abimelech for keeping Sarah, who was Abrabam's Wife, ſhews 
that Adultery was a Sin. |: 
7. Foſeph's purſuing his Brethren for the Silver-Cup, which 
was ftolen, ſhews that Theft was unlawful. 
8. Abimelech's reproving both Abraham and Iſaac for bear- 
ing falſe Witneſs in denying their Wives, ſhews that they 
were not ignorant of that Law. 


9. Joſeph not coveting his Maſter's Wife, ſhews that they 


held it unlawful to covet another Man's Wife or Goods. 
Having thns ſhewed that the Patriarchs had the Know 


of the Commands of God, and that the /ſreelrres did not ob- 


ſerve any Day to the Lord whilft they were in pe: I ſha 


now ſhew, that they did not obſerve it for ſome Time — 
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their Departure from thence; for they murmured againſt Mo- 
ſes-for bringing them from thence (as they imagined) to be 
ftaryed in the Wilderneſs; but when God ſent Quails, and - 
rained down Bread from Heaven, and on the Sixth Day | 24 
them double the quantity they had gathered in any other Day; 
this was a Preparatory to a ſtrict Obſervance of the Seventh * 
Day, that they might then reft from looking after their daily 
Bread; and then Moſes acquainted them that on the Mor- 
row ſhould be the Reſt of the Holy Sabbath unto the Lord; 
and then alſo God deſcended on Mount Sinai, and proclaim- 
ed the Decalogue to the People in Thunder and Lightning. 
About Four Years after this Law was given, a Man was 
taken gathering Sticks in the Wilderneſs, and he was ordered 
by Moſes to be ftoned to Death; this was to ſtrike a Terror 
among the Fews, the better to enforce their Obedience to the 


Law for the future. . 
Afterwards when they came into the Land of Canaan, we do 
not read of any Duties which were to be performed on the 
Sabbath-Day by the Prieft in Con junction with the People; 
for that which was required of the Prieſt in order to the Ban- 
ctification of that Day, was to ſacrifice Two ſupernumerary 
Lambs of a Year old without Blemiſh, more than the Two. 
which were the daily Sacrifice; as alſo to prepare and place 
Twelve Peck-Loaves before the Lord, that is, one for every 
Tribe, and this was called the Shew-Bread. | 
Now, tho? the People refted, the Prieſt had work enough 
= 8 Day, but he was excuſable, becauſe it was directed by 
Od. 5 N 
That which was required of the People was only to reſt 
from Labour, in imitation of God's Reſt after he had finiſhed 
the Creation; but the Scripture doth not mention how that 
Time of Reſt was to be employed, nor in what Contempla- 
tions, or other Acts of Devotion, for that was left to the Au- 
thority of the Church. | | | 
'Tis true, the Priefts offered Sacrifice for the People, but 
they might do it without their being preſent. And when Mo- 
ſes delivered the Law into their Hands, he did not appoint 
them to read it to the People every Seventh Day, but every 
Seventh Year. | 
Exre, who was a Prieft, and Learned in the Law of Moſes, 
was the firſt who read the Law on the Sabbath, and this was 
about 90 Years after the Return of the Iſraelites from the Cap- 
tivity of Babylon, IT | | J 
Thus the keeping a Sabbath is no part of the Law of Na- 
ture, becauſe it was inſtituted by Moſes; and tis not like 
thoſe 7 4 ri which are naturally ingrafted in the Minds of 
Men, as, Thou ſhalt not Kill, Steal, or commit Adultery, for all 
theſe had been Evil without a Prohibition. 


Bb2 


n 


o 
*% 
|; 
' 
: 


— 


| 
| 
. 
' 
| 
i 
| 
' 


This was done by the Hebrews before the Law, when all Days 
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It cannot be denied, but that *tis agreeable to the Law of 
Nature to obſerve ſome peculiar Time for the Service of God: 


were alike; but tis almoſt impoſſible for us to know whe- 
ther on the Firſt or Seventh Day, after ſuch a Circulation of 
Weeks as have been ſince the Creation of the the World, or 
even ſince the Birth of our Saviour; for the Jews never divi- 
ded their Time by Weeks till they came out of Agypr, nor the 
Romans till Chriſtianity got footing in the Empire, which was 
about 520 Years after our Saviour was Born; lo that the keep- 
ing the Seventh Day holy rather than any other Day muſt be 
attributed to a poſitive Law, and not to any Divine Autho- 
Tity., . 
4 The Fourth Commandment is Moral as to the Duty, 
but Ceremonial as to One Day in Seven; and this was the 
Opinion of Aquinas and the Schoolmen: It differs from all the 
reſt of the Commandments, which are Moral, which is thus 
proved; . | 
God never commanded any thing to be done contrary to the 
Law of Nature, unleſs it was to try the Faith of a Perſon, as 
in the Caſe of Abraham; but the Sabbath hath been broken 
by the expreſs Command of God himſelf, as in the Caſe of 
the Children of Iſrael, whom he commanded to beſiege Ferico 
on that Day; then the Prieſts blew their Trumpets, the Peo- 
ple ſhouted, and the City was deftroyed. | 
And not only upon this extraordinary Occaſion, but this 
Day was alſo broken by the publick and open Practice both of 
the Prieft and People, in the common and ordinary Courſe of 
Nature; as in the Caſe of Circumciſion, which, tho' a Sacra- 
ment, was a bodily Labour; for if a Child was born on the 
Seventh Day, he muſt be circumciſed on that Day, and then 
a Seat muſt be prepared to hold Two Perſons, which was to 
be covered with rich Carpets; in one Seat the Sureties were 
placed with the Child, and in the other the Circumciſor ; 
then came a Perſon with a great Torch, about which were 
Twelve lighted Wax-Candles; then Two Boys with Cups of 
Ked-Wine to waſh the Circumciſor's Mouth after he had done 
his Work, another carried his Knife, another a Diſh of Sand, 
in which the Foreskin was to be caft, another a Diſh of Oil, 
in which were Clouts of Linnen to be applied to the Wound, 
and ſome other Perſon with Spices and ftrong Wines to refreſh 
the People; this was only Preparatory to the Act it elf, 
which was very troubleſome, and all this was bodily Labour. 
When our Saviour was born, the Cuſtom was to read a Se- 
Aion of the Law every Sabbath-Day, out of the Five Books 
of Moſes, which was divided into 54 Parts, and the Prieſt ex- 
pounded upon it, and this way of keeping that Day was coun- 
tenanced by his Preſence ; but when the Jewiſb Nation was 
deſtroyed, this Cuftom was no longer obſerved. : 
« x . 54 ut 
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But neither our Saviour or his Diſciples did ordain another 
Sabbath, for it was the Church which did it to commemorate 
his Reſurrection, by ſetting a- part that Day on which he à coſe 
to Holy and Religious Purpoſes; for when Chrift ſaid, Pray 
that your Flight be not in Winer, neither on ibe Sabbath, &c. it 
was ſpoken to the Jews, and not to his Apoſtles, for they were 
al gone from Feruſulem before the Wars of Titus and Feſpa- 

an, | 


That the deſcending of the Holy Ghoſt upon the Apoſtles 


on the Feaſſ of Pentecoſt, which happened that Year on a Sun- 
day, was no manner of Evidence that the Day was to be dig- 
nified as a Sabbath, becauſe it was a removable Feaſt, and it 


was a caſual thing that it happened on that Day. 

The Preaching of St. Peter on that Day, and Baptizing 3000 
converted Fews, ſeems to be a better Proof that the Apoſtles 
then begun to ſet a-part that Day for Religious N if 
they had not done almoſt the ſame thing every Day; tor ſince 


the Lord added _ to the Church ſuch 4s ſhould ee cer- 


tainly the Means of their Salvation was adminiſtred every Day. 

But I ſhall no longer infift on theſe Diſputes, whether the 
Sabbath was obſerved by the Jews as a Moral Precept, and ſo 
became eternally binding, or whether it was abrogated with 
the whole Ceremonial Law at the Deſtruction of the Temple, 
whether it was inſtituted by our Saviour, and commanded by 
his Apoſtles, or enjoined by the Authority of the Church, by 
the voluntary Conlecration of it to pious Uſes, and the Ob- 
ſervance of it enforced by the Laws of Princes, by the Ca- 
nons of Councils, and Decretals of Popes, and other Prelates. 

I ſhall only ſay, that 'tis the general Opinion of the Re- 


formed Diyines, that the Lord's Day was founded on the Au- 


* 


thority of the Church. | 

That as to us here in England, all Sundays, and the great 
Feſtivals, were obſerved by our Anceſtors the Britains, and 
we find that in the Time of the Saxons, King Ina made a Law, 
that if a Servant worked on the Lord's Day by the Command 
of his Maſter, it was a ſufficient Cauſe to diſcharge him from 


his Service, and to make him Free; but if he worked with- 


out ſuch Order, the Servant was to be whipped: So if a Free- 
man worked on that Day he was to be. made a Bondman, or 
to pay 605. | | 6.74 
"Ring Ald after him made a Law, that Freemen ſhould. 
enjoy ir Liberties on the Lord's Day, and certain Holidays. 
en the Danes had ſubdued the Saxons, Canutus made a Law 
at Winchefter, that there ſhould be no Market nor Hunting, 
nor any meeting of the People for Civil Affairs on that Day, 
upleſs in Caſes of Neceſſity, ' A 
Yet in the Time of the Normans, Markets were generally 
held on the Lord's Day, and Eccleſiaſtical Synods, and Coun- 
cils for State Affairs, and ſo they are ſtill. | 
1 . Bb 3 | But 
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other Church on thoſe Days. 


But when Stepben Langton was made Archbiſhop, which was 
in the Minority of King Jobn, it was decreed in a Council 
held at Oxford, Anno 1222, that Sunday ſhould be obſerved 
with all Reyefence, and no Servile Work ſhonld be done on 
that Day, only Tillage and Sailing were allowed, if occaſion 
required. 

About 130 Years afterwards, in a Synod held by Archbiſhop 
Nip, it was decreed there ſhould be a general Reſtraint from 
all manner of Work on Sundays. | 5 

But notwithſtanding theſe Reſtrictions add Decrees, Fairs 
and Markets were ſtill kept on that Day, and uſually in the 
Church-yards, where they are kept in many Places at this Time, 
and particularly that great Fair held every Year at Briſtol, on 
St. James's Day, is kept in St. Ja mes's Church-yard, | 

The firſt Reftraint of keeping Markets and Fairs on Sunday 
was Anno 28 Ed. 3. cap. 14. in which Year à Statute was made 
enacting, That Woolls might be expoſed to ſale at the Staple 
every wT in the Week, except Sunday. 5s 2 

' The like Reſtraint was made by the AQ of Parliament, 


Anno 27 Hen. 6, cap. 5, upon Pain to forfeit the Wares expoy 


ſed to ſale in ſuch Fairs, c. to the Lord of the Franchiſe. ' 
But tho' Markets and Fairs might not be kept on Sundays 
vet People might expoſe Goods to ſale in their Shops on thoſe 
Days; and therefore, Anno 4 Ed. 4, cap. 7, a Statute was made to 
Prohihit Shooemakers in London, br within Three Miles roun 
that Place, to ſell any Boots or Shooes on the Sabbath-Da q 
which implies that they might be ſold elſewhere. * 
Anno RT 6 Edw. 6. cap. 3. a Law was made that all Sundays 


in the Year ſhould be kept holy: 'Tis true, this Law was re- 


9 Anno 1 M. and ftood repealed all Q, Elizabeth's Reign; 
ut by an Act made Anno 1 Fac. tap. 25. tat Statute was repea]- 
ed, but the Act 5 & 6 Edw.6. was not revived by expreſs words, 
for that reaſon it was queſtioned whether it was in force; but 
the Law ſeems to be, that where a (a) Statute, which repeals 
another, is repealed it ſelf, it makes the firft Act which was re- 
pealed fill in bree. n er 
By the Statute 1 Eliz, cap. 2. no diſtinction is made betw 

Sundays and Holidays, for all Perſons are enjoined by that Act 
to refort to their Pariſh Churches, or upon let thereof to ſome 
' Anno 1 Car, 1. cap. 1. all concourſe of People out of their own 
Pariſhes, for any Paſtime, was prohibited on this day; as alſo 
Bear-baitings, Bull-baitings, Efterludes, common Plays, and 


bole 


all other unlawful Paſtimes. 


The Proſecution was to be in one Month after the Offence, 


the Forfeiture was to be 3 f. & 4 4. to the uſe of the Por where 
the Qfence way commited ; and the Conyitiion was tp he bf 
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Lord's Day. 
View of the Juſtice of Peace, or chief Officer in a Corporation, 
or by the Confeſſion of the Party, or by the Oath of one Wit- 
neſs before ſuch Juſtice, Ce. or. Officer; and it was to be re- 
covered by Diftreſs, Tr. by Virtue of a Warrant from them, 
reſpectively directed to the Churchwardens or Conſtable of the 
Pariſh; and if no Diſtreſs could be taken, then the Offender 
was to be put into the Stocks Three Hours. N + 
By the Statute 3 Car. 1. cap. 1. Carriers and Drovers are pro- 
'hibited Travelling on the Lord's-Day, under Penalty of 303. 
and Butchers killing or ſelling Meat forfeit 6s. & 8 4. The Con- 
viction, the Levying, the Forfeiture, and the Employment 
thereof, are the ſame as in the Statute 1 Car. 1. except in the 
Proof, and that muſt be by two Witneſſes, and the Forfeiture 
is to be recovered in the Seſſions, ©, and the Juſtices may al- 
low the Proſecutor Part thereof, but not above the T hird Part, 
and the Proſecution muſt be within 6 Months after the Offence. 
Anno 39 Car. 2. cap. 7. it was enacted, That all Laws in force 
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concerning the Obſervation of the Lord's-Day ſhould be put in 


Execution, and that all Perſons ſhould on every Lord's-Day ex- 


erciſe themſelves both publickly and privately in Duties of Pie - 


ty; and that no Perſon ſhould do any worldly Labour or Buſi- 
neſs on that Day, (Works of Chatity and Neceſſity only except- 
ed;) and all of the Age of Fourteen Years and upwards, offend- 
ing in the Premiſſes, were to forfeit 5 s. and no Perſon is pub- 
lickly to cry or expoſe any Wares to ſale on that Day, on pain 
to forfeit them. | PRE 6. 
Butchers, Drovers, Higlers, Horſe-Courſers, Waggoners and 


their Servants, are prohibited to Travel on the Lord's-Day, on 
pain to forfeit 20 . Wherry-men and Boat men are — : 


prohibited, unleſs allowed by a Juftice of Peace or Head 

cer; the Forfeiture is 3 . ot 5 2 
The Conviction is more eaſy than by the former Statute; for 

tis to be before a Juſtice of Peace, or Head-Officer of a Cor po- 

ration, if the Offence is committed there, either upon. his own 


View, or by the Confeſſion of the Party, or Oath of one Wit- 


neſs; and the Penalty is to be recovered by a Warrant from 


the Juſtice, direfted to the Churchwardens or Conſtable, to di- 


ſtrein the Offender's Goods; and if no Diſtreſs can be had, 
then he is to be put in the Stocks for Two Hours, | 

The Penalties when recovered are to be for the Uſe of the 
Poor where the Offence was committed, except ſo much there- 
of as the juſtice of the Peace ſhall think fit for t 
Informer, which is not to exceed a Third Part. 

But Cooks and Inn-keepers may dreſs Meat on Sundays, and 
People may cry Milk before Nine of the Clock in the Morning. 

Proſecution upon this Act muſt be within 10 Days after 

the Offence. | | 

And tho? by the Statute 1 17/,, a Toleration Ts given to ſome 
Perſons to abſent themſelyes 3 their Pariſh-Ch 
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none of the Acts before- mentioned for the Obſervation of the 
Lord's- Day were abrogated or repealed, but are ſtill in force; 
and Perſons may be puniſhed for not coming to their Pariſh- 
Churches on that Day, unleſs they go to ſome Congregation to- 
lerated by that Act. . 

From all which we may ſee, that it hath been under the Con- 
ſideration of ſeveral Parliaments to ſuppreſs all manner of Pro- 
haneſs on the Lord's-Day, which doth generally ariſe either 
om Covetouſneſs or Licemiouſneſs, . | 

And therefore ſelling Goods, keeping Fairs or Markets, and 
travelling about worldly Occaſions, are prohibited on that Day; 
all which Things are uſually done out of a covetous Deſire of 
ſome Profit or Gain. 

And meeting together in other Pariſhes for Sports, Bear- bait- 
ing, Bull-baiting, Stage - Plays, and other unlawful Games, were 
prohibited, becauſe ſuch Paſtimes tend to all manner of Irreli- 
Sious Licentiouſneſs to debauch the People in their Morals, 
and to introduce a Contempt of Religious Performances, and 
of the Service of God. | ' | 
But by the Common Law, as well as by the Statutes, there 
& a due Obſervance to be given to the Sabbath; for dies domi- 
nicus non eft juridicus, Mr: Firqberbert (b) tells us, that no Plea 
ſhall be holden in Cuindena Paſche,' becauſe *tis always on a 
_— and 'tis Error if a Writ (c) ſhould bear Tez/te-on tha 

Av. ' ' 
By thoſe Statutes (d) likewiſe, if any Perſon travelling on a 
Sunday is robbed, the Hundred ſhall not be charged with the 
Robbery, neither ſhall any Proceſs be ſerved except in Caſes of 
_ Treaſon, Felony, or Breach of the Peace, E ſuch Service ſhall 

be void, and the Perſon ſerving the ſame ſhall be liable to Da- 
mages, as if he had done it without any Warrant. 


Marriage. 


ARRIAGE is one of the Rights of Humane Nature, 

it was inſtituted in a State of Innocence, and therefore: I 
cannot ſee any reaſon why it ſhould be forbidden to the Clergy 
for if ſuch a State of Life would have obſtructed them in any 
Divine Performances, *tis reaſonable to imagine that it would 
have been prohibited by the Moſaical Law, which was ſo far 
from any ſuch Prohibition to the Few:ſb Prieſthood, that even 
the High-Prieft himſelf was to be a married Man, for otherwiſe 
the Priefthood could not lawfully deſcend to his Iſſue, which 
was poſitively ordained by God himſelf. + | | 
In the Goſpel Diſpenſation we find that Chriſt did not prefer 
any of his Apoſtles before St. Peter, who was a married Man, 
neither did he charge any Man to forſake his Wife. St. Paul 


(6b) F. N. B. fol. 17. (0) Dyer 168, (4) 29 Car. 2. 


tells 


—_ 


= Parriage. 377 
tells us, it was an bonourable State in all, and that every Ma 
wy Fave bis — Wife; which are general words, and not en- 
cluſive of the Clergy: And Celibacy is no where pro as 2 
neceſſary Qualification for a Man in Holy Orders,” hut on the 
contrary, that 4 Biſbop || muſt be blameleſs, the Husband of one 
Wife, vigilant, ſober, of good Behquiour, &c. Which Text of 
St. Paul is ſo far from a Prohibition, that ſome have taken it 
to be an abſolute Command to a Biſbop to marry; for the Terms 
which denote his Marriage are as much govern'd by the word 
Muſt, as thoſe which denote his Vigilancy, Sobriety, blameleſs 
Life, £c. But it would be abſurd to take that Word in the lite- 
ral Senſe, for then a ſingle Man would be excluded from Epiſ- 
copacy; tis only a Prohibition of Polygamy, and that he ſhould 
not put away his Wife without good Cauſe, and marry another, 
both which things were common among the Jews and Zeathens; 
*ris therefore a Permiſſion to a Biſhop to marry one Wife ; but 
the word Muſt has not the ſame Signification in the latter part 
of the Verſe, for no Man can _ that the Apoſtle intended 
a bare Permiſſion to Miniſters to be Sober, Juft, and Vigilant 
for in reſpect to thoſe Vertues, that Word implies a Command, 
and *tis more tolerable to take the firſt part of the Text to be 
ſo too, than to forbid Marriage to the Clergy, for that would be 
to abrogate the Word of God it ſelf. „ 

And as for the Cuſtom in the Primitive Times, tis plain that 
the Son hath ſucceeded the Father in ſeveral Biſhopricks, which 
he could not do unleſs his Father was married; as for inſtance, 
* Polycrazes ſucceeded his Father in the See of Epheſus; Grego 
Nyſſen and Nazienzen, and his Son, were all married Men: Tis 
true, + Baronim tells us they were married before they were 
ordained, and afterwards they entered into a Vow to abflain 
from their Wives; but || Socrates proves this to be a Miſtake of 
that'Cardinal, becauſe there was no Law at that Time to com- 
pel them to ſuch Abſtinence; and thas ſeveral Biſhops married 
and had Children after they were conſecrated. * 

I grant, that in the great Council of Nice ſome Biſhops were 
of Opinion, that if any of the Three Orders of the Clergy mar- 
ried before Ordination, they ſhould abſtain from their Wives 

af:ewards; but Paphnutius, who was both a Biſhop and a ſin- 
zle Man, prevented the paſſing any ſuch Decree, and told them 
it was too heavy a Burthen to be laid on the Clerg x. 
* *Tistrue, they are ſince prohibited 1 5 Laws of the Church, 
but ' tis by aſſuming a Power which the Church never had; for, 
as it hath been obſerved, it was never forbidden by our Savi- 
our, who planted the Chriſtian Church; and, as a learned Pre- 
late tells us, he beſt knew what Humane Nature was able to bear 
and that if Celibacy had been neceſſary, he would have requir- 
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ed it of thoſe to whom he gave Commiſſion to Preach his Go- 
ſpel: And certainly his Diſciples and the Apoſtles required a 
ater Freedom from the Cares of a married Life, than what 
Is neceſſary for thoſe who ſucceed them after the Church was 
- In a ſettled Condition. It Cannot be denied but that Celibac 
hath been preferred to Marriage, and that God caft our fir 
Father into a Sleep before he 88 him with a Wife; from 
which ſome Men have raiſed this Moral, that if the Eyes of our 
Minds were open enough to ſee the Inconveniences of Marriage, 
no Man would clog himſelf with that Incumbrance, eſpecially 
the Clergy, becauſe tis very difficult for a ſtudious Man to di- 
vide his Thoughts between a Syſtem of Divinity and a Wife; 
*tis plain there is no manner of Conformity between Ink-horns 
and Cradles, Books and Spinning-wheels ; the Noiſes which are 
made by ſuch Utenſils, rye > er; with the wild Notes of a 
Nurſe, and the crying of a Neſt of Miniſterial-Brats, may di- 
ſturb even a ſerious Man from his pious Meditations, and make 
him the leſs capable of thoſe Divine Offices which he ſhould dai- 
ly perform. And it may be for theſe Reaſons, that in the firſt 
Ages of Chriſtianity the Nicholaitant, the Gnofticks, Montanus, 
and other Hereticks, condemned the Marriage of Prieſts; tho 
the Fathers who lived in that Age tell us, it was a Device of the 
Devil to advance his Kingdom by Fornication and Uncleanneſs; 
and they conftantly aſſerted, that it was lawful for all Men to 
marry without diftinguiſbing between the Laity and the Clergy. 
But when the Papal Power encreaſed, and the Clergy were 
generally engaged to * it againſt the Civil State, then 
were Canons made again rriage ; not that it was unlawful 
in it ſelf, but it was to ſeparate them from the Civil Society, 
kganriag they would have leſs regard for the State when they 
gave no lawful Pledges to ſ 1 it. | 
' Gregory VII. who was called Hildebrand, and who was a ve 
wicked Pope, renewed the ancient Decrees againſt marri 
Priefts ; and ordered thoſe who were in that State, either to put 
away their Wives, or that they ſhould. be depoſed themſelves ; 
and that none ſhould be admitted to the Prieft-hood, but ſuch 
as ſhould promiſe to live in perpetual Celibacy, | 
The Clergy generally oppo thoſe Decrees as contrary to 
the Word of God, which tells them, Tis better to Marry than j 
Burn, and therefore they were more willing to renounce Prieſt. 
hood, than to forſake their Wives; and ſince he was reſolved b 
violent Exadions to ſtop the very Courſe of Nature, they deſir 
him to provide Angels to govern the Chur. bes, having no longer 
occalion to make uſe of Men for that 22 de 
But though ſuch Canons were made againſt the Marriage of 
Prieſts, yet they were never received here, but only in /taly and 
France, for the Britiſh Clergy had 7 but they went vailed; 
and when the Saxoxs ruled here, moſt of the Clergy were mar: 
ried ; but when St. Dunſtan had go: King Edgar on his — to 
a V ö ' favour 
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favour the Monks, then he preſſed the married C 
their Wives, which they refyling were deprived, arg; Monks 
put in their Benefices; who invented this Story, vi. That 
thoſe married Perſons who diſobeyed St. Dunſtan's Order, were, 
with their Wives and Children, transformed into Eels, from 
- whence the Iſle of Ely took its Name; and this I take to be as 

credible a Metamo s as any in Ovid. There was another 
Monkiſh Story of this Nature about the ſame Time, viz. That 
at a'Synod held at Wincheſter under that St. Dunſtan, a wooden 
Croſs gave its Sofrage againſt married Prieſts, upon which oc- 
caſion we have theſe A. 


Humano more crux prafens edidit ore, 
_ Calitus efflata que proſpicis bie ſubarata, 
Abſit ut Boc fiat & cætera commemorata. 


But ' tis certain, that the Prieſts did keep their Wives long af- 
ter the Conqueſt ; for at a Synod held at 

Third Year of H. 1. where Archbiſhop Axſelme preſid . 
non was made, prohibiting all Prieſts to marry, or to keep 4 
Wife tho' married. | 

Henry, Archdeacon of Huntingdon, made this Obſervation up- 
on that Canon, viz, That it might ſeem very pure to ſome, bug 
as dangerous to others; for thoſe Priefts, who were not able to 
contain, would by this means fall into horrible Uncleanneſs, to 
the great Diſgrace of the Chriſtian Religion. 

Ralph, Biſhop of Rocheſter, who ſucceeded Anſelme, did not 
concern himſelf in this Matter; but Cardinal Crema, who about 
that Time was ſent bither by Pope Honors, as his 2 de La- 
tere, held a Synod at London, in which he made very ſevere and 
invective Speeches a 245 married Clergy, telling them 

1 


that it was a horrid Sin for 3 Prieſt to riſe from a Woman a 


This Story is delivered to us by the Walt, of this Age, 


* 


and we have no reaſon to queſtion the Truth of i 


Celibacy of the Clergy; and Two Years after ray 
held at Weſtminſter, where it. was decreed, that Priefts ſhould- 
leave theig Wives before the next St, Andrew's. Day, or be de - 
prive - 5 K. 
Zut the Clergy being unwilling to comply to this Decree, 

the Execution thereof was left to the * King, who took — 
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me? of ſeveral Prieſts by Way of Commutation, and fo permit- 
ted them to live with their Wives, and by this Means that 
Conſtitution was in a Manner ſet aſide. | | 
By theſe Canons there was a ftrifter Obligation upon the 
Regulars than upon the Secular Clergy, uſe they had 
vowed Chaſtity ; and therefore my Lord Cole (a) tells us, that 
if a Deacon or Secular Prieſt had taken Wife, the Marriage 
was not void, but voidable cauſe Profeſſionis ; and if they had 
Children, and cither Husband or Wife had died before a Di- 
vorce, ſuch Children ſhould inherit; but if a Monk or Nun 
had married, it was void, becauſe they had vowed Ghaſtity. 
But the Incontineacy of the Prieſts was ſo notorious, that 
about 46 Years after the laſt Canon was made concerning the 
Celibacy of the Clergy, which was Ano 25 2. Richard, Arch- 
biſhop of Canterbury, in a Synod held at Weſtminſter, prohibi- 
ted Men in Orders from r Conc ubines, as well as from 
Marriage; and the like was done Anno 7 K. 1. by Hubert, 
Archbiſhop of Canterbury, and then Chief Juſtice of England, 
who preſided in a Synod for that Purpoſe, held at Tork. F 
Anno 9 H. 3 Stephen Langton revived thoſe Decrees, and 
added a Puniſhment to the Concubines of beneficed Prieſts, 
and of Men in Orders; not when they were living, but after 
they were dead, viz. That they ſhould not haye Chriſtian Bu- 
rial, unleſs they had repented, and that the Prieſts ſhould not 
be admitted to the Sacraments ſo long as they kept ſuch Wo-. 
men. | | | 
But notwithſtanding theſe Conſtitutions, ſeveral of the mar- 
ried Clergy ſtill kept their Benefices till Cardinal 0tbo, in the 
Beginning of the ſame King's Reign, viz. #3. made a Poſi- 
tive Canon, that ſuch Priefts ſhould be zpſo jure privati, that 
their Wives and Children ſhould have no Benefit of their 
Husbands or Fathers Eftates, which were gotten during the 
Time of ſuch Marriage ; but that the ſame ſhould be veſted in 
the Church where they reſided, and that their Children ſhould 
be diſabled to take Orders without a Diſpenſation. | 
And thus it continued for almoſt 300 Years, -viz. Till the 
Reign of H. 8. in all which Time ſuch ſcandalous Crimes were 
committed, that Diſpenſations to keep Concubines were very 
common, if the Priefts-had Money enough to purchaſe them; 
but left the Id give a bad Example to People, they kept 
theſe Concubines not in their Houſes, but privately ; for there 
was a Canon made againſt thoſe, Qui in domibus ſuis Concubints 
publice detinent, eas a 3 removeant infra Menſem ; and this made 
them take Lodgings' for them, which occaſioned the making 
another Canon, that they ſhould not have publick Acceſs to 
them there, cum ſtanda los. 5 | 
But afterwards this Crime was ſo common that few People 
took any Notice of it, inſomuch, tat when Pareu, dne of the 1 | 
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Reformers, was married; his * Son tells us, that portents ſemrile 
| bebebatur Zlderivotiings Þ alters Eccleſfie, eo loci 22 ni 
ſacriſituloruim Concubi nu, coquillas N ſcortilla viderant. It 
It muſt therefore be a very impertinent Reproach to the 
Monks who favoured the Reformation, as Langzas and ſome 
others did, that they were willing to throw off their Cowles 
that they might marry the Nuns, when it was ſo common in 
thoſe Days to lie with them without marrying z and becauſe 
the Vow of Celibacy was ſo ſeldom obſerved, Sir Sim Degg 
juſtly remarks, that it was wiſely done by the French and Ger- 
man Laity to ſolicite the Council of Trent, that Prieſts might 
be tolerated to marry, as being unwilling to truſt their Wives 
and Daughters at Confeſſion with Men who might have Con- 
cubines, but no Wives; and that Pope Pius II. affirmed there 
were many good Reaſons againſt the Marriage of Prieſts, but 
none which could ſtand in Competition with thoſe Reaſons _ 
which were for it; amongſt which, this may pals for one, that 
even at this Time the Vow of Celibacy hath cauſed ſo many 
Diſorders in Spain, that both the Secular and Regular Clergy 
walk armed in the Streets in purſuit of their Luſts, and if op- 
poſed by the Civil Officers, they fight with ſo much Fury that, 
they are afraid of them. 5 
But I do not find that the Prieſts in thoſe Days were reform- 
ed by thoſe Canons, therefore Anno (b) 1 H. 7. it was thought 
requiſite to add a Temporal Law to thoſe Spiritual Decrees, in 
| order to publiſh their Incontinencey; and it was, That the Ordi- 
nary might commit ſuch Prieſts to Priſon during Pleaſure ; and this 
Law is ftill in force. 
About 55 Years afterwards (c) an Act was made to declare it 
Felony for a Prieſt to marry, or, if married, carnally to know 
his Wife, or ſo much as publickly to converſe with her; or for 
any Perſon to preach or affirm that it was lawful for a Prieſt to 
marry. | | 
But the Puniſhment by Death was thought too ſevere, there- 
fore in the very next Year (d) it was replealed; but it was then 
Enacted, That if a Prieft was guilty of /ncontinency he ſhould for- 
eit all his Goods, Cc. and all his Spiritual Promotions except one; 
and for the ſecond Office (being convicted) he ſhould forfeit all 
his Goods, and the Profits of his Lands, Benefices and Promo» 
tions; and for the third Offence ſhall forfeit as before, and de 
committed during Life, | 
But theſe Severities were not effectual to prevent this Vice 
therefore in the ſame Year (e) another Act was made, by which 
all Marriages were dedlared to be lawful, which were not pro- 
hibited by God's Law. | 'T ; 
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1 Pattiage. 
This was a general Law, in which the Clergy as well as Lai- 
ty were comprehended ; but the Statute which more immedi- 
ately concerns them was made Anno 2 © E Ed. 6. (F) The Pre- 
amble ſets forth, that it would be better for Prieſts to live chaſt 
and ſepatate from the V of Women, that they might 
with more Fervency attend the Miniſtry of the Goſpel, and that 
it was to be hoped they would of themſelves vow perpetual 
| Chaſtity, but that when it was enforced by ſevere Laws, ſuch 
Inconveniencies did follow which were not fit to be mentioned 5 
therefore it was Enatted, That all Laws, Canons and Conſtitutions, 
probibiting the Clergy to marry (who by the Laws of God might 
— and all Pains and Forfeitures therein contained, ſbould be 
Then the reformed Miniſters began to preach very carneft! 
againſt all Vows of Continency, and both in their Sermons and 
— Diſcourſes endeavoured to convince the People of the 
nency and Bleſſings of a married State. * 

And certainly it was very neceſſary to reform the Lives of 
the Prieſts at that Time, in order for the better Reformation 
of Religion it ſelf, it being then a common, tho' a very perni- 
clous Opinion, that it was better for a Prieſt to keep a Whore 
than a Wife; and the Reaſon which they gave was, becauſe a 
Clerk, who married after he had vowed to be Continent, enga · 
ged himſelf by an Oath to violate a Law (during his Life) which 
ought to be inviolable; and this involved him into a greater 
Guilt than falling ſometimes into the Sin of Fornication, of 
which he might repent and return to the Obſervation of his 
Vow, but by marrying he was under a Neceſſity to violate that 
Vow without Repentance. 

Beſides, it was to be feared, that if the Monks, who at that 
Time might renounce their Religion, ſhould likewiſe abſtain 

m Marriage, it might be a Means to bring thoſe ſcandalous 
Impurities into the reformed Church, which had for ſo many 
Ages diſhonoured Chriftianity, and expoſed the Prieſts to the 
Scorn and Contempt of wiſe and honeſt Men. 
'Tis true, the Primitive Fathers did recommend the Celiba- 
cy of the Clergy, believing that the ſenſual Cares of a mar- 
ried Life might make too great a Diverſion from thoſe holy Ex- 
erciſes which they daily performed; they preached by their 
— but it was as if they had ndt ſu ciently ſtudied Hu- 
mane Nature, for if they had they would not have impoſed on 
their Succeſſors any Thing ſo contrary to it, as to eſtabliſh Ce- 
 libacy of the Clergy into a Law; but could they have foreſeen, 
the diſmal Conſequences of ſuch a Law, and how frequently 
the Prieſts were defiled with Uncleanelſs, they would certainly 
have preached as much againſt it at that Time, as ſome of the 
Clergy did at the Beginning of the Reformation; tho* they 
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were reproached with the Scandal of waging War againſt Rome, 
for the ſame Reaſon as the Greciens did againſt Troy, vit. For 
the Sake of a Wife; and the married Clergy were loaded with 
— — 21 of Calumnies, by thoſe from whoſe Errors they re- 
or | | HY 

Florimond de Remond calls Marriage the Gordian-Knot, 
which ties thoſe to Hereſies who were ſpewed out of Convents 
for Pride and Luft ; he accuſes Peter Martyr for falling in Love 
in his old Age with Catbarine Meranda, a Nun, whom he af- 
terwards married; and reflects on Ochinus for travelling over 
the Alpes with an handſome Italian Girl, and debauching ber 
under a Promiſe of Marriage, which he did perform, but be- 
ing weary of her, he cauſed her to be diſpatched out of the 
World; and Sanders maliciouſly writes of our married Clergy, 
whom he calls the new Preachers, and tells us they were ſo un- 
happy in their Wives that they married none but lewd Women, 
and therefore Queen Elis. put forth a Proclamation that they 
ſhould marry thoſe Women who were of good Reputation. 

But he tells us likewiſe that this Proclamation had no Effect, 
becauſe a virtuous Woman would not marry a Prieſt; that it 
was a Scandal to be the Wife of a Clergyman, and that ſuch 
Marriages were no better than Adulteries; and for theſe Rea- 
ſons the Queen would not ſuffer a Clergyman's Wife to ap 
at Court ; that Perſons of Quality would not converſe with 
them, and that their Husbands kept them as Inftruments of 
their Neceſſities and Uncleaneſs ; all which are Calumnies in- 
vented by that Hiſtorian, and not ſo much as mentioned by any 
Writer at that Time. | 5 

For they knew it to be very Difficult for Prieſts to live chaſt 
without Marriage, and that the Reformation of the Church 
could not well be accompliſhed without aboliſhing Celibacy, 
by which the Clergy were reſtored to that Right which is com- 
mon to Humane Nature, and which is of ſuch a particular Ad- 
vantage to the Proteſtant Clergy in other Nations, that “tis 
believed many of them would be reconciled to the-Church of 
Rome, if by the Laws of that Church, Priefts were not prohi- 
ted to marry ; and there are ſome who prefer Polygamy ro Ce- 
libacy, and particularly || Lyſers, who was ſo zealous an Advo- 
cate for it, that he tells us the Chriſtian Law of marrying but 
_ Wife, and no more, did retard the Converſion of the Infi- 

8. | 

But to return to the Statute before-mentioned; it was taken 
to be only as a Toleration for Priefts to _— as Uſury and 
other unlawful Things were allowed by the State, in order 
to prevent greater Inconveniencies; and that, n 
that Act, it was ſtill unlawful for the Clergy to marry, ati 
— as — — — 
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384 Marriage. 8 
therefore the Iſſre of ſuch Marriages were accounted Baſtards; 
fo that by another Act, Anno 5 © &6E4, 6. cap. 12. it was decla- 
red that the Marriage of Priefts ſhould be held lawful, and their 
Children legitimate and inheritable to their Eftates, and that 
they ſhould be Tenants by the Curteſy, and their Wives en- 
dowed. - - | | 

But Anno 1 Marie thoſe Statutes were repealed, and ſo con- 
tinued all Queen El:zabetb's Reign; but in the firſt Year of 
King Fames they were revived, and ſo they continue to this 
Day, ſo that all Statutes, Canons and Decrees which prohibit 
the Marriage of Priefts are now void; but ſome are of Opi- 

nion, that the Laws which inflict Puniſhments for their Incon- 
tinency are ſtill in force. | ; 

So that now tis as lawful for any of the diſtin Orders and 
Degrees of Churchmen to marry, and to make their Addreſſes 
for that Purpoſe, as for any of the Laity; and here I cannot 
but take Notice of that Advice which a Lady of Quality gave 
to a Prelate who courted her to Marriage, but he being to 
go a Journey before the Ceremony could be performed, ſhe 
told ham that his Journey ought to be very ſhort, becauſe a 
Miſtreſs was a Benefice which obliged to Retidence. 

And thus much for Marriage, as it relates to the Clergy; I 
ſhall now mention ſomething concerning it, as tis a Civil Con- 
tract between the Parties, which all Chriſtian Nations have 
agreed ſhould be publiſhed in a ſolemn Manner, and both the 
Jews and the Heathens themſelves had ſome particular Solemni- 
ties upon this Occaſion, which may not be improper here to 
mention, becauſe in ſome Circumſtances they agree with the 
Form uſed amongſt us. | | 

Amongſt the Jews the Man and Woman were led to the 
Houſe of Marriage by their ſpecial Friends, who were called the 
Children of the Bride-Chamber, and there were to be preſent 
Ten Men at leaft, and the Bill of Dowry being ratified by a 
Publick Notary, the Man ſpoke thus to the Woman, vi. 
thou a Wife to me according to the Law of Moſes, and 1 will wor- 
Jhip and bonour thee according to the Word of God; 1 ſhall feed 
and govern thee according to the Cuſtom of thoſe who worſhip, bo- 
nour and govern their Wives faithfully, I give thee : Dowry of 
zy Virginity 50 Sheckles, which in our Money is 3 J. 25s. 6d, _ 

T his ſeems to be comprehended in our Form, With my Body 
1 thee worſhip, and with all my worldly Goods I thee endow, 5 

Amongſt the Romans there were Three Sorts of Marriages, 

'7, Confarratione, Coemptione, Uſuc et: 
he firſt of theſe was performed with great Solemnities by 
the High-Prieft himſclf offering Sacrifices to their Gods, and 
particularly of a Barley Cake, Part whereof was afterwards 
eaten by the married Couple; and *tis probable that we derived 
e them the Cuſtom of making a Bride - Cake at our Wed- 
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Woman ſome Money at chat Time, which i is 
ment - 1 this l. not eſſential to a Marriage, for tis oſten 


omitted, becauſe the Man muſt fay, tb ell my Good: I thee en- 
dow: In the firſt Ages of Chriſtianity this was done in Wri- 
ting; and ſuch Writings were called Tabula Dotales, which may 
be ano Reaſon why the Word Endow is ſtil continued in 


our 2 | 
likewiſe uſed the Ceremony of a Md ps this 
* — y the Satyriſt in theſe Words, 


Digitis pignus fortaſſe dediſti. (b) 
We might likewiſe derive this Cuſtom from them ; and © 
put it on the Fourth Finger, becauſe there is a Nerve 7 2 


om thence is joined to t 122 tis a — — 
Antiquity, and tis 4 Token that the married Couple Id. 


continue in that State without ud, that is, 48 long as they 
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ties live, that any Perſon may have convenient Notice to ob- 
inſt the intended Marriage. 
then the Miniſter 
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but by making it lawful for Parents to diſhinherit their Chil- 
dren under 25 Yeats, who married againft their Conſent ; tis 
true, this Law might not be convenient for all Children under 
that Age, decauſe there may be ſome Fathers, either ſo covetous 
or 70 Nd that they will never give Conſentz but ſtill *tis 
a Law, whi revent a Multitude of Exils; for there are 
infinitely more Chi Haren, who in the Heat and Folly of their 
Lou will run themſelves into unſuitable Matches, than there, 

re Parents who will oppoſe realonable and convenient Mar- 
* 

But the Laws of all Nations are againſt. 7 2 Marri- 
ages, and therefore with us it muſt he do as in facie Fecha # (m), 
but this is diſuſed; it ought Tikewiſe to be in one of the Chur- 
ches where one of the Parties live, and in Time of Divine 
Service; and this is required by the Canon, tho' the Perſon 
hath a Licenſe. | 

But by the ancient Canons it wu th be celebrated in the 
Chutch of that Pariſh where the was * bale 17 
and therefore at this Time there is à Fee due 
of that Church, tho' the Parties are married . at 
this is only by the Eccleſiaſtical, and not by the Common 
(% without a Cuſtom to ſupport it. 

This asking is like wiſe required by th brick in the Com. 
mon-Prayer, which is confirmed by of Parliament. ol 

Aternſes,. But by the Eccleſia a1 anons (0), now in 
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and this muſt he done before the Licenſe is 8 and Per- 
pended from the 


ſons offending in the Premiſes ſhall” be ſu | 
Execution of their Office for Six Months ; and all Licenſes to 


the contrary ſhall be void; and the Parties Marrying ſhall be 
ſubject to ſuch Puniſhments which ſhall be appointed for Clan- 
deftine Marriages. emen NEN 

'Tis true, theſe Canons were made in Convocation, and con- 
firmed by Letters-Patents, and are become Part of the Law of 
the Land for the Government of the Church; but yet they 
cannot alter or ſuperſede the Statute-Law, which is expreſly 
again marrying without publiſhing the Bans, that is, without 
asking in the Church. | 
But the Power of diſpenſing in ſuch Caſes is likewiſe eſta- 

— — by a r 3 and _ a Dor _ to the 

iſhops 25 H. 6. cap. 21. vi. that they mi penſe, as 
had uluall done — Virtue of the Common Law, yo og 
ſtoms of the Realm; and ſuch Licenſes have been granted here 
ever ſince the Reign of Ed. 3. * WES 

We rarely meet with any Proſecutions againſt Miniſters 
marrying, or againſt Perſons being married without Licenſe 
or Bans Ys there are; as for Inſtance, an Incumbent 
both of a Donative and a Preſentative Church married Two 
Perſons in the Donative, without Licenfe or Bans 3 and upon a 
Proſecution againſt him in the Spiritual Court, a'Prohibition 
was denied, becauſe he ought to have married then in the 
Preſentative Church. , 

So Anno 5 Will. (/ ) there was a Marriage in a Conventicle, 
without Licenſe or Bans; the Man was proſecuted in the Spi- 
ritual Court for Incontinency and Fornication; he ſnggeſted 
the Statute 1 Wil. cap. 5. which exempts Perſons from Proſe- 
cutions in that Court for Non-conformity to the Church of En. 
gland, ſo as they take the Oaths of Allegiance and 2 
and ſubſcribe the Declaration, c. that he had qualified him- 
ſelf according to the Statute, and that be was married before 
Witneſſes in the Face of their Congregation, and therefore 
ought not to be proſecuted for not conforming to the Church 
of England in their Marriages ; there was a Prohibition gran- 


ted, and a Rule made, that the Party ſhould declare upon it, 
ſp that upon a Demurrer the Law might be determined, but ig _ 
was never argued. | | > 
But there being ſome Churches and Chapels exempted from 
the Viſitation of the Ordinary, the Miniſters of ſuch Churches 
did uſually marry without either Licenſe or Bans; and theſe 
were call'd (not improperly) :lawleſs Churches, for by this 
Means thoſe good Laws which had been made to prevent Clan- 
deftine poriages were become ineffetual. - 
Therefore Anno 7 & 8 Will, cap. 35, a Statute was made, 
prohibiting all Pa to marry People, or ſuffer them to be 
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married in their Churches or Chapels, exempt or not exempt, or 


in any other Place whatſoever, without Publication of the 


Bans, ©, or without Licenſe; the Penalty is 100 J. for each 


Offence, to be recovered by Action of Debt, Bill, Plaint or 
Information, ane Moiety to the Queen, the other to the In- 
former ; and the Man thus marrie forteits 101. to any Perſon 
who will inform; and this is to he recover'd in the ſame Man- 
ner with Cofts of Suits; and every Sexton knowingl aſſiſting 
at ſuch Marriage forfeits 5 J. to be recovered with Cofts as 


aforeſaid. 


So that now theſe lawleſs Churches, ſo called, becauſe they 


were not ſubject to the Canons, and which were exempted from 
— 5 6 Viſitation by the Pope's Bulls, in favour of ſome 
Mona 


ry of regular Monks or Friars, and which continued till 

that Statute was made *, are now made ſubjett to that Law, 
which did not altogether prevent Clandeftine Marriages ; for the 
Lower-Houſe of Convocation ſeveral Years afterwards complain- 
ed to the Biſhops of the Scandal occalioned by ſuch Marriages. 
But ever ſince Licenſes were granted, the Cognizance of the 
Sufficiency of them, both in Point of Form and all other Cir- 
cumſtances, belonged to the Ecclefiaftlical Court, and the Party 
had no Remedy but by Appeal, if they judged wrong; but if 
the Queſtion was, whether the Biſhop had Power to grant a Li. 
cenſe ? and they adjudged againſt ſuch a Power, a (a) Prohi- 
bition did lie, RI SE : b ne f 
And as they had Cagnigance of Licenſes, 10 
a n_ ot they had a juriſdiction — to the lawfulneſs of 
7 Marriage. For after the Empire became 

Chriſtian, Princes had ſo much Honour for the Biſhops, b 
whoſe Means they were converted, that they gave them Jurit- 
diftion in particular Cauſes, of which Marriage was one, be- 


cauſe it was always celebrated in facie Eccleſiæ, and therefore at 


this Day, if Iſſue is joined upon the lawfulneſs of a Marriage, 
it muſt be tried by the Biſhop in his Confiſtory Court; and for that 
Purpoſe the Courts of Law write to him to certify the Legality 
ot the Marriage, and then give Judgment according to that Cyr- 


ficare, 


But if the Marriage is only in Iſſue, and not whether the 
Parties were lawfully married or not, this muſt be tried at (6) 


| Common Law. 


And theretore, where a Bond was given to pay ſo much Mo- 
ney upon + Marwage; and in an Action brought, the Defen- 
dant pleaded that the Plaintiff was not lawfully married, and 
had a Verdict, it was moved in Arreſt of Judgment, that the 
lawfulneſs of the Marriage ought to be tried by the Ordinary, 
but it was not allowed, for married or not, was the material 
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Part of the Iſſue; and tho' the Defendant had put the word 

Zawfulh in his Plea, of which the Plaintiff might take Advan- 
tage by Demurrer, yet — joined Iſſue upon the lawfulneſs 


of the Marriage in a Perſonal Action, where it doth not natu - 
rally ew in Queſtion, as in Yower, the Verdict ſhall not be 

In Dower, the Iſſue was, that the (c) Woman was not law- 
fully married : and the Biſhop certified, that the Man was cirei- 
ter Etatem 12 Annorum, and that the Woman was Sixteen, 
and that they contracted Marriage, which they procured to be 
lawfully ſolemnized in the Church. 

This was held an inſufficient Certificate, hecauſe the Biſho 
did not certify the lawfuln:ſs of the Marriage; he was fined - 
201, and another Writ was directed to him to make a better 
Return, and thereupon he certified the Age of the Man to be 
11 Years, 10 Months, and 20 Days, and that the Marriage was 
lawfully ſolemnized between them in the Church, Fr fic in legi- 
timo Matrimonio Copulati fuerunt ; and this Return was held in - 
ſufficient by ſeveral Civilians, both in Point of Form, and in 
Law, becauſe the Wards, Et fic in legitimo Matrimonio Copulati 
were only an Inference collected from the Premiſſes, and not 
his direct Anſwer to the Writ, as it ought to be; and as to the 
Law, it was held, that the Biſhop ought not to certify that the 
Marriage was lawful, becauſe the Man was under 12 Years of 
Age, for before that Time he cannot by Law conſent to marry, 

But Seven Years afterwards the Biſhop certified the Matter 
again, almoſt in the fame Form, only he returned the Inqui - 
lition, and that it plainly appeared by the Proofs that they were 
legitimo Matrimonio Copulati ; and as to the Point of the Law, 
moſt of the ſame Civilians changed their Opinions, that the 
Marriage was lawful; but this muſt be quoad Dote m, for by the 
Law tis only a Marriage de fafto, and in ſuch Caſe the Wife 
ſhall be endowed. | 

Two of the Judges excepted againſt the Form, viz. That 
the Biſhop ought to have certified his own Opinion of the Mar- 
bete; 5 not what appeared to him upon the Inquiſition to 

awful. 

But where in Dower upon the like Iſſue, the d) Biſhop cer- 
tified that the Parties were in in vero Matrimonio Copulati ſrd 
clandeſtino; this was held a good Return, for if it was a true 
Marriage it was lawful. . 

*Fis certain, that Marriage hath been 
encouraged in all civilized Governments, 
but not at all Times ; for with us, there 
are ſome particular Seaſons in the Year 
wherein it ought not ts be celebrated, as in Lent, and on Faſt- 
ing- Days, becauſe the Mirth andRejoycing which uſually accom- 
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pany Marriages are not ſuitable to the Humilation and Sorrow 
Which we ought to have at that Time for our Sins, therefore 
our Anceſtors thought it convenient to reſtrain the common 
Liberties of Marriage during thoſe Seaſons. 43 

But I know not upon what Authority the Almanack-makers 
tells uy o_ 8 are _ from Advent-Sunday, N. 1 
Day atter Fpipbham - Sunday; and from Septuageſtma, or the Third 
Sunday before Tem, to — tar vc is the firſt Sunday 
after Eaſter ; from Ragation which is a Fortnight before Whitſun- 
ride to Trinity-Sunday, 4 

For the Time of Advent was never obſerved in our Church 
a2 a Faſt; and both the Eaſter and Whitſun Weeks are uſually 

imes of Mirth and Rejoycing. | I; 
is true, the Barns are ſeldom or never publiſhed in Zent,. 
yet People marry at that Time with Licenſes ; and probably 
we are told, that Marriages go ont at the Times abovemention · 
ed, that thoſe who intend to come in may purchaſe Diſpenſati- 
ons for that purpoſe, > NNE 


Modus Decimandi, 


HIS is where Lands, or a Yearly Penſion, or ſome Mo- 
ney, or other Thing is 6h to the Parſon in lieu of his 
ythes, in kind ariſing in ſuch a Place; and 'tis a certain Rule 
that a Modus is not good, but where ſomething is paid or done 
by a Layman for the Benefit of the Parſon. 

But ĩt hath been a 22 whether 'tis good to pay part of 
the Tythes for all of the ſame kind, as to pay an Apple for the 
T'ythes of all his Apples; tis certainly wrong to pay the Tenth 
Sheaf in Satisfaction of Tythes of all Corn which ſhall grow on 
ſuch a 2 of Acres (e), becauſe this puts it into the Power 
of the Poſſeſſor to pay what he thinks fit, chat is, to make as 
much into Shea ves as he pleaſeth ; 

4 4 Modus Decimandi doth ariſe either by Compoſition, Cuſtom or 
re « FIp110R. | | | 
,Compep tions were uſually entred into the Biſhop'sRegiſter, eſ- 

| pecially if made on a good and valuable Conſideration, and be- 

ing conſtantly paid it became a Cuſtom ; and tho there is no 

manner of Proportion between the n of Things at the 

Time when ſuch Compoſitions were firſt made and now, and by 

conſequence no reaſon to continue them, yet the Prevalency 

a Cuſtom is ſo great, that it hath got the better of Reaſon, 

is allowed for Law at thisDay. - | 4 
T heſe Compoſitions are ſuppoſed to be the chief Foundation of 

every Modus, but the true Cauſe of them hath been the Negli- 

gence of the Clergy themſelves io ſuffer an Agreement of their 
redeceſſors to grow into a Cuſtom, 2 


— 


—_ 


ze. * 
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- But ſince the Statute 13 FIN. cap. 10. no ſuch Compoſition 
can be made, becauſe all Grants of Spiritual Perſons, wich are 
binding, are reſtrained to 21 Years, or Three Lives. 

Before the Statute, a Compohition to be diſcharged of all 
Tythes had been good, without any manner of Recompence to 
the Parſon ; yet my Lord Hobart () tells us, that when it run 
out into a Preſcription it died, that is, where a Layman pre- 
ſcribed in non Decimando, which he cannot do; and therefore 
by the Policy of the Law, ſuch Preſcriptions, tho' they ftreng- 
then all Mens Titles, yet in this Caſe they fail, becauſe tis in 
favour of the Church; for tho' the Law allows that a Layman 
may be diſcharged by a Grant where it appears, yet it will not 
allow it in Prefcriptions, where the original Cauſe of ſuch Diſ- 
charge doth not appear. . | | | 

And therefore tis a received Maxim, that a Layman cannot 
| regis in non Decimando; but this was introduced into the 

w when Spiritual Men were Judges in thoſe Courts, and 
even at this Time will admit of many Diſtintions. - 

2. Cuſtom is of larger extent than Preſcription, for it muſt be 
alledged in a Proyince, County, City or Hundred; and the 
manner of Pleading it is, viz. That in ſuch a County there i 
and, Time out of Memory, hath been ſuch a Cuſtom uſed an 
approved therein, that is to ſay, &r. and ſo ſet forth the Cu- 


m. i | — 

But a Cuſtom for thoſe who have Lands in one Village, and 
who live in another to pay only 4 d. per Acre in Satisfaction of 
all Tythes of thoſe Lands, is very unreaſonable, becauſe tis 
allowing Foreigners a greater Privilege than the Pariſbioners, 
who are at greater Gage to the Repairs and Ornaments of the 
Church, by reaſon of their Reſidency. 

3. Preſcription is called by Sir Simon Degg, the younger 
Daughter of Cuſtom, and is always confined to à certain Per- 
ſon, Houſe or Lan ; and in pleading it muſt be dener that 
ſuch a Perſon, and all thoſe whoſe Eſtate he hath in ſuch Land 
have, Time out of Mind, paid ſo much yearly, c. in full Sa- 
tisfattion of all Tythes ariung on thoſe Lands. . 

So that we r de paid to the Parſon, for tis 
an unreaſonable and void Preſcription where nothing is allow- 
ed to him; as for Inſtance, if a (g Man fhould preſcribe to be 
diſcharged of Tythes for finding Straw to Thatch the Body c 
the Church, this is not a good Preſcription, hecauſe there is no 
Recompence to the Parſon, | | | 

So where a Preſcription is to pay the Tenth Part, ab/q; viſe 
ata of the Nine Parts by the Parſon (); this is ungealo- 
nable, becauſe a Man ought not to divide for himſelf without 


(f) Hob. 297. (2) 1Rol. fbr. 647. MarcHſ67, Cro, Elizy 
276, ( Hob, 107. 1 Rol. Abr. 648. 1 
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the view of the Parſon or his Servant, and then to make choice 
is likewiſe unreaſonable for a Man to preſcribe to be diſ- 

charged of T of dry Cattle, in Conſideration of paying 
Tythes to the Parfon (i) which are due to him for other Things; 
as to pay ſo much Money for every Cow and Calf, and ſo much 
for every Milch Cow, in Satisfaction of all Tythes for Cows (k), 
and for the Herbage and Paſture of the Land in ſuch à Pariſh is 
not good, becauſe Tythes for Cows can be no manner of Satis- 
faction or Recompence for the Tythes of Herbage, c. 

Tis likewiſe to be obſerved, that the Perſon who Pleads a 
Preſcription muſt bring his Caſe within the Compaſs of it (7) 
as ifa Man preſcribes to pay nothing for Barren Cattle, rear 
— the Plough, he muſt alledge that the Cattle were reared for 

t pur e. * 
The — muſt alſo conſiſt in ſomething that is durable 
and certain, becauſe the Tythe it ſelf is a certain Inheritance, 
(m); and therefore tis unreaſonable it ſhould be extinguiſhed by 
any Recompence of leſs Value which is not durable. 
ut the Civil and Eccleſiaſtical Laws differ from the Com- 
mon Law in Caſes of Cuſtom and Preſcription, for they allow 
an uſage for 40 Years to be good Evidence to ſupport a Cu- 
ſtom; but by the Common Law it muſt be beyond the Memo- 
of Man, and it muſt be conſtant, and without any Interrup- 
tion. Yet a Diſturbance for 10 or 20 Years ſhall not deſtroy 
—— a Cuſtom, for tis only a Suſpenſion of the Right for a 
ime. | 
' By a long and peaceable Poſſeſſion all manner of Property is 
transferred without any other Title or i, becauſe tis 
for the Intereſt of Mankind, that all Demands of Right ſhould 
be limited to a certain Time, therefore a Cuſtom beyond Time 
of Memory obtains the force of a Law, for no Proof can be 
brought when it was otherwiſe. 

have been the longer in deſcribing Cuſtoms and Preſcrip- 
tions, that I might ſhew there may be a lawful Exemption to 
4 than the true Value of the Tythe, that is, to the 

arſon hath a Feather who ought to have the Gooſe. 

I grant that thoſe, who are of Opinion that Tythes are due 
dy ivine Right oppoſe all manner of Cuſtoms to lefſen the 

enth Part, for they ſay no Cuſtom can be good againft the 
politive Law of God. 

But the Common Law diftinguiſhes in this Caſe, by allow in 
Tythes to be due Jurę Diving ſecundum quid, that is, in ref 
to the Maintenance of the Clergy, but not quoad decimam par- 
em, and therefore it allows a Modus where there is enough be- 
fides to ſupport the Parſon, 


— (5) Cro. Eli 7s. (+) 2 Lut. 1052. (/) 1 Rol. Rep. 62. ( 
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And though we ſometimes find in our Books, that the Eccſe- 
ſiaſtical Courts will not allow a Modus, yet the Canonifts and 
Civilians, in Conformity to our Law, do allow et wy we | 
for Tythes made with Laymen, ſo as they have the Biſhop's 
Conſent ; ſome Compoſitions have been made - without ſuch 
Conſent, and held good for what is paſt ; but the Revenues of 
the Church being diminiſhed by this means, it was thought re- 
quiſite that no Compoſition ſhould be made fine judicis 7 


tate, which implies that by his leave it might. 


A Modus thus qualified was allowed by the Eccleſiaftical Law, 
and a Preſcription to maintain it is only to ſupply the Defect 
which max 2appen in the Proof of the 2 „ Which 
being made Time out of Memory may be loſt. 

T heſe Preſcriptions are likewiſe allowed by the Statute Law; 
for it hath been enacted, That no Perſon ſhall be ſued for Tythes 
of Lands (a); which by Preſcription are not chargeable with - 
— Payment thereoß or which are diſcharged by any real Com- 

ition. | ; 

I ſhall now mention who may not preſcribe in non Decimands, 
and who may. | | | | 
8 1 8 "es a Layman cannot 
eſcribe in aon Decimando, and to pay no- 
chiag in lieu of Tythes, becauſe none but an — — 
Eccleſiaſtical Perſon is capable of having who 7 
Tythes in his own Right. _—_— 

But a Layman may lay a Preſcription in a Spiritual Perſon, 
and ſo derive a Title under him; as for inftance, if ſuch Spiri- 
tual Perſon Leaſe his Lands to a Layman, he may preſcribe un- 
der the Parſon, and derive a Title from him. | 

So if an Abbot had been ſeiſed of Land diſcharged of Tythes, 
he who isnow Owner or Farmer of that Land may preſcribe in 
non Decimando, by Virtue of the Statute 2 Edw. 6. (0) which 
Enatts, that none ſhall pay Tythes otherwiſe than they were 
paid 4o Years before. | | 

But though a Spiritual Perſon (p) may preſcribe in u Deci- 
mando both for himſelf and his Tenants, it may be a Queſtion 
whether he can preſcribe for his Copybold Tenants, becauſe in 


Who may net 


| ſuch Caſe there muſt be two concurrent Preſcriptions, one for 


the Copybold, and the other in nou Decimando; but it hath been 
adjudged that thoſe Preſcriptions may ſtand together: And ſtill | 
it isa Queſtion whether a Spiritual Perſon can preſcribe in ſuch 
manner for a Freebolder, though he may for bis Tenants for 
Life, for Years, or at Will. 

The Churchwarden of a Pariſh cannot preſcribe in now He- 
cimando, for ſuch Lands which are given to them as a Corpora- 
tion for the repairing the Church, and the Reaſon is, becauſe 
they are not Spiritual Perſons. | | | 


"0 2 Edw, 6, cap. 13. C Moor, 219» (p) 1 Kol. abr. 653. 
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+ Moor, 518. Cro, Eliz. 784, Tel. 2. 


A Spiritual Corporation may preſcribe in that manner, hut 
when tis diſſolve the Preſcription fails; as for inſtance, a Man 
preſcribed that ſuch an Abbot and His Predeerſſor held Lands 
diſcharged of Tythes, which Lands came to the Crown by the 


Diſſolution of the Abbey, and ſo derived a Title from thence; 


the Grantee ſhall never have any Ad vantage by this Preſcripti- 
on without the help of the Statute, () becauſe the diſcharge of 
Tythes (hall be intended to be — made upon the account 
of ſome Perſonal Privilege granted to the Abbot and his Prede- 
ceſſors, (r), and net upon any real Compoſition. 

But by the help of the Statute ſuch Lands are diſcharged of 


 Tythes if they paid none before they came to the Crown, and 


in ſuch Caſe a Layman may preſcribe in nom Deci mando. 

So he may be freed from the Payment of Tythes of ſome par- 
ticular thing by the Cuſtom of the Pariſh, County or Hundred 
where he lives; he may likewiſe alledge a Cuſtom in Two Hun- 
dreds, (s) that if any common Baker dwelling there ſets up a 
Mill to grind Corn for the ſupport of himſelf, and to ſell to the 
Inhabitants there, by reaſon whereof the Parſon hath a greater 
encreaſe of Tythes, viz. The Tythes of the Land, and of the 
Manual Occapations of ſuch Perſons who live in the ſaid Hun- 
dreds, and who are maintained with the Corn ground at ſuch 


Mill, this is good to diſcharge him of the Tythes of that Mill, 


and he may preſcribe to be diſcharged accordingly. 
Copyholders of Inheritance held of a Mannor, of which 


Biſhop is the Lord, may likewiſe preſcribe to be diſcharged o 


Tytbes, becauſe their Tenements ate Parcel of his Demeſnes, 
and this diſcharge might commence upon a real Compoſition for 
the whole Mannor, . 

This was made a Queſtion, Trinity 41 Eli. in + Croweher and 
Fryer's Caſe, and the Occaſion of the doubt was, becauſe of the 
T wo concurrent Preſetiptions which muſt neceſſarily be in Copy- 
bolds v. the Tenure of the Land to which the Owner muſt pre- 
ſcribe to make his Title, and the Preſcription in the Biſhop, ro 
make good the diſchatge of Tythes; but it was adjudged, that 
the Tenant of a Spiritual Perfon may preſcribe in him to be dif- 
charged of Tythes, becauſe ſuch Prefcription muſt neceffarily 
precede the Prefeription in the Cool Eſtate of the Tenant, 
But in all theſe Caſes of Preſcription, 'tis only to be diſcharg- 
ed of a particular ſort of Tythes; for a Preſcription in no De- 
cia udo generally would undo the Clergy, and therefore tis 
not good where there is not ſutficient left for their Maintenance. 
A late learned Prelate, viz. 8 of Vorceſter, treating 
of this Matter, tells us, That « Diſtinction hath been found out 
which may be of dangerous Conſequence, viz, That though a 
Layman cannot preſcribe in aon Decimando, yet he may pre- 


e 


| ſcrih- 
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ribe to ha ve decimam Garbam, for that is not decima Garba- 
— and this he may have as à Profit Apprendre; and be finds 
fault with my Lord Coke for reporting it as Law in the Biſhop 
7 Winchefter's Caſe, (t) that à Lord of a Mannor may have 
ytbes as Appurtenant to bis Mannor ; and tells us what my Lord 
Hobart's Opinion was of that famous Reporter, (as he calls him) 
that ſometimes he hath obtruded his —— as the Re- 


ſolution of the Court, which hath been ſet in a clearer Light 


by 00 contemporary Lawyers, who have reported the ſame 
aſes. | | Z 
If this was true, it muſt ſhake the Authority of my Lord 
Coke's Re ports; but what ever my Lord Hobart's Opinion was, 
in reference to this Matter, he who carefully reads the Biſhop 
of Nincbeſter's Caſe. will find the Biſhop of Worceſter miſtaken ; 

for tis not reported there that a Lord of a Mannor may have 
Tythes appurtenant to it, but quite contrary, vt. That he 
cannot preſcribe — have Tythes belonging to it, with- 
out ſome ſpecial Matter ſheun; becauſe Tythes which are Spiri- 
tual and of Divine Right, cannot be Parcel, or Appurtenant to 
a Temporal Inheritance ; theſe are my Lord Coke's Words. 

The like, he tells us, was reſolved in Pigott and Hernes's Caſe, 
viz. upon («) Special Matter therein alledged that one might 
tave Tythes as Appurtenant to a Mannor-z now the Special 
Matter was thus, viz. in Conſideration of the Payment of a 
yearly Penſion to the Parſon, in Satisfaction of all Tythes ari- 
fing yearly in the Pariſh, Ce. the Lord of a Mannor preſcribed 
to. have decimam Garbam © cumulum granorum yearly ariling 
there. 

Juſtice Croke and Serjeant Moor, who Report the ſame Caſe, 
agree with my Lord Coke in it, vig. that this was not a Pre- 
ſcription in non Decimando by a Layman, but a Modus of Six 
Pound per Annum, which was the Penton, and not Six Shil- 
lings, as the Biſhop of Worceſter miſtakes it, and this was to be 
in Satisfaction of all Tythes, which Preſcription was held : 
And my Lord Coke gives the Reaſon for it, becauſe it might be 
intended that the Lord of the Mannor was ſeized of the whole, 
before any Tenancies were divided out of it, and tho' as a Lay- 
man he could have no Infeodation of Tythes, ſo as to create a 
- perpetual Right to them, yet they might have the Inheritance 

thereof by a Grant or Compoſition; and tis probable it might 
be by one of thoſe ways, becauſe there was an expreſs Recom- 
pence to the Parſon, viz. a Penſion of Six Pounds per Anaum. 
Neither can I ſee the dangerous conſequence of the aforeſaid 
Diſtinction (as tis calledz) be the Biſhop of Worceſter himſelf 
tells us, (x) that Decima 2 and Decima garbarum is the ſame 
thing in a Com poſition for Tythes, and Quotes an Authority to 


( 92 Rep. 45, («) Cro. Eli. 399. Moor 433. (x) Stillingfleet 220. 
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A (3) and if *tis the ſame there can be no danger in the 
nction. — | | | 
But tho Churchwardens cannot preſcribe in aon Decimando, 
yet 2 Pariſh may in d Decimandi, as to pay their Tythes in 


Graſs-Cocks, (x) tho generally it ought to be made into Hay; 
but a ſingle Pariſhioner cannot, becauſe, as to his part, *tis a 


Preſcription in non Decimando, 

He may preſcribe to pay the Tenth Acre of Graſs ſtanding, 
fo in (a) Conſideration that he hath made the firſt Moath into 
Hay to be diſcharged of Tythes of the latter Moath. 

So in Conſideration of making the Graſs into Hay, (ö) he 
may preſcribe to be diſcharged of the Tythes of the Paſture of 
theſe Lands. LES 

So in Conſideration that the Parſon, and his * Predeceſſors 
ha ve been ſeiſed in Fee of a Meadow in ſuch a Vill, and had ta- 
ken the Profits thereof in full Satisfaction and diſcharge of 
Tythe-Hay ariſing in the ſaid Vill. 

How it may be If the Nature of the thing is altered for 
diſcharged which a Modus was paid, this Deſtroys the 
rgb. Modu it ſelf; as if there is a Preſcription to 

y ſo much for Hay and Graſs (c) yearly ariſing in 40 Acres of 
Land, and this is afterwards converted into a Hop-garden, or 
Ploughed, the Modus is gone, (4) but yet when tis turned into 
a Meadow again, the Modus ſhall revive, 

So a Modus to pay 6s, 8 d. for all manner of Tithe (e) of a 
Park, which is afterwards diſparked and converted into Til- 
lage, the Modus is deftroyed, but if tis to pay 25. for ſo. many 
Acres (F) in the Park, and alſo the Shoulder of every Third 
Deer killed there, though tis afterwards diſparked, the od 
ſhall continue, becauſe the Preſcription relates to the Svil, and 
not to the Park. 

"Tis true, this was my Lord Hobert's Opinion, and the 
Court was divided upon it ; but in the Caſe of Bedingfield and 
Frgke, which is reported by Serjeant Moor, tis ſaid, that Tythes 
ſhall be paid in kind, and not the 25. only, becauſe the Pre- 
ſcription, as to the Veniſon, is gone, and by conſequence the 
whole Modus falls with it. 7 

But my Lord Hobart did not alter his Opinion, for he held 
that the Paymentof2 5. was certain, and could not be diſcharg- 
ed by the diſparking; that the Veniſon was only caſual, for if 
no Deer was killed the Parſon could have no Veniſon, and that 
it could not fall into a non Decimando, becauſe of the Payment 
of 2 5, per Annum, | 

If there is a Modus (a) to pay a Sum of Money for Tythe of 
a certain Piece of Ground which is afterwards built on, and 


) Moor 378. ( 1 Rol. Abr. 247. (4) Hob. 328. 1 Rol- 
Abt. 648. (6) 1 Kol. Abr. 649, * Idem. 10 1 Rol. Abr. 551* 
(4) Godb. 194. (e) 1 Rol. Abr. 651. (/) 1 Rol. Rep. 129. Hob: 


39 NMcor. 863. (a) Hob. 11. | con- 
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converted into Gardens, the Modus continues, becauſe it may 
reaſonably be intended that ſuch a Form of tything was uſed for 


the Land it ſelf before the Houſes were built. 


If Lands are given to a Parſon (6b) in Satisfaction of Tythes 
and he is evicted, the Tythes in kind ſhall revive; but if 'tis 
lett to Farm, and the Lefſee Pays the Tythes in kind, that ſhall 
* nary the row. 3 

odus is in Nature of T ythes, an re- a 

fore the Clergy may Sue for it in the Spiri- — 5 
tual Court, and the Courts at Law will not ** 
prohibit ſuch Suits, b-cauſe the Eccleſiaſtical Court had the 
original Cognizance of the Matter. ; 2 

ut if the Defendant ſhould ſuggeſt that the Parſon had mi- 
ſtaken the Modus and he ſhould ſhew another, in ſuch, Cale a 
Prohibition ſhall go, becauſe otherwiſe the Spiritual Court 


would try a Cuſtom, and that might be prejudicial to a Man's 


Inheritance, for their Law differs from the Common Law both 
in the Nature of a Preſcription and the Proof; as for Inſtance, 
an Uſage for Term of Years is a good Cuſtom in their Law, 
and it allows no Proof but by Two Witneſſes, but at Common 
Law there can be no Preſcription within Time of Memory, and 
the Proof of a Fact by one Witneſs is held ſuthcient. 

Now if the Plaintiff ſhould declare upon ſuch a Prohibition 
(c), and the Defendant Pleads, and Iſſue is taken upon it, and 
the Jury ſhould find a Modus different from what is pleaded 3 
no Conſultation ſhall go, becauſe it appears by the Verdict, 
that he ought not to ſue for the Tythes in kind. 

But if the Defendant pleads Payment, that ſhall be tried in 


the Spiritual Court (4), and no Prohibition ſhall go. 


So if a Vicar libels for Tythes, and the dant Pleads 


that he paid a Modus (e) to the Parſon, a Prohibition ſhall go, 


for a Controverſy between Spiritual Perſons ſhall never turn a 
Pariſhioner ad aliud examen. 
'Tis true, there is a Caſe in Bulſtrode where it was adjudged 


_ otherwiſe, and the reaſan was, becauſe the Modus can never 


come in Queſtion upon ſuch a Plea but the Right of Tythes, 
viz. to whom: they ſhould be paid, whether to the Parſon, or to 
the Vicar, and that ſhall be tried in the bo put wg Court. 

Laftly, What ſhall be a good Modus and what not, you may 
ſee under the reſpective tytheable Things in Title Tyzbes. 


Monks aud Monaſteries. 
HE original Inſtitution of a Monaſtick Life was to re- 


linquiſh the Things of this World, and wholly to live up 
to the Rules and Precepts of our Saviour; but it was never in- 


 (b) 1 Rol. Rep. 176, (c) Hob. 192, 300, 301- (4) 2 Rl. Abr 
305+ (e) Sid. 332, 2 Bulſt. 157. | vie 
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tended to diftinguiſh Men by particular Orders, or by livin 
— certain Rules; ſor Paulus Tbebeus, who fled into the Wi 
derneſs from the Perſecutions of Decius and Valerian, and from 
thence. was commonly called Paul the Hermit, was the firſt who 
lived after this manner, where he and his Followers continued 
for the Space of 50 Years and upwards, till Peace was reftored 
to the Church by Conſtantine the Great, and a little before that 
T iner St. Anthony likewiſe became an Hermit in the Wilderneſs 
in Egypt. 

TR folitary way of living ſpread it ſelf into Syria, Pontus, 
and Afia Minor, and the Hermits or Monks of Egypt acknowledg- 
ed St. Anthony to be their Founder; and all others took the 
Name of St. Baſil, for there were no other about the beginning 
af the Fouth Century. 

Not long afterwards St. Athanaſius came to Rome, where he 
Publiſhed che Life of St. Anthony, and many of that Place choſe 
chat) way of living, which was ſoon propagated into other 

They were not yet got into Towns, neither were they Eccle- 
fiafticks, but Laymen, who ſpent their Time in Prayers and La- 
bour ; *tis true, they were not excluded from Eccleſia ſtical 
Em ploy ments, for it was a Courſe of Life which became Novi- 
tiates, when the Biſhop ſhould ad judge them worthy of any. 

And now having with great Vigour oppoſed ſeveral Hereſies 
in the Eaſtern Church, they were called from their Solitude, 
and received into the Suburbs; and St. Chryſoſtome, who was a 
Monk himſelf, and afterwards Biſhop of Conſtantinople, was the 
firſt who brought them into Cities, about the latter End of the 
Fourth Conn; where they apply'd themſelves to Study, and 

got into Holy Orders, and into great Reputation, for confuting 
the Hereſy of Neftorius. | | | 

This made them grow vain and conceited, and though they 
were ſubject to the Biſhop, yet they interpoſed in all manner of 
Bulineſs, without his Knowledge or Conlent ; ſo that in a ve- 
ry few Years they became inſupportable to him, and for'this 
Reaſon there were ſeveral Canons made in the Council of Calce- 
don to ſubject them to the Primitive Juriſdidtion of their 2 

alrs 


per Biſhop, and to prohibit them from meddling in any A 
without his Permiſhon. . 

But by the Indulgence of the Biſhops in that Age, theſe Ca- 
nons were made uſeleſs; for though the Monks were bound to 
come to their Pariſh: Churches, yet ſometimes they had leave 
from the Biſhop to have a ſecular Prieſt adminiſter the Sacra- 
ments to them in their own Monafteries, then they were per- 
mitted to have a Prieſt of their own Body, upon Condition that 
he continued to be a Monk, and officiated only in the Mona- 
ſtry; and then ſeveral Rules and Orders were made amongft 
tlemſelves, for the more regular Performance of thofe Eccleha- 
ical Functions, which being done without the Knowledge-or 

* * 8 | : 1* 
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Direction of the Biſhop, gave occaſion to theſe Diſputes, which 
afterwards hap} 18 between them aud the Monks, who now 
refuſed to obey rders of their Superiars, pretending them 
to be contrary to the Rules of their Monaſteries. 
And thus it ſtood in the Eaſtern Church for the Space of 2 
Years and upwards ; there were alſo ſome Monks in the Weſt, 
before St. Benedict, but not addicted to any particular Order, 
for a Monk, as ſuch, was received in all Monaſteries, but there 
were ſo few, that about the beginning of the Sixth Century 
St. Benedict, who then eſtabliſhed his Order, is commonly called 
the Father of Monkery. _ | 

But ke did not intend to make any Innovation in the Mona- 
ftick Life; his Buſineſs was to Collect what was moft perfe& 
amongſt others, and bring it to be obſerved by thoſe of his Or- 
der, who at the firſt Inftitution were all Laicks. 8 
Euſebius of Varcelles (f) was the firſt who brought them into 
Holy Orders, and St. Martin, who came from Millan, was 
firſt who brought. the Form of a Monaſtick Life into Fraue, 
he built a Monaſtery for that purpoſe about Two Miles from 
Taurs, of which Place he was Bi K F 

Sulpitius Severus, who wrote his Life, informs us, that his 
Monks encreaſed ſo faft, that there were almoſt 2000 of them 
at his Funeral, and *tis probable that out of ſuch a great Num- 
ber ſame of them might come hither, for hete were no Monks 
before the Axons, but St. Martin's Monks; and thoſe few Mona- 
ſteries which were here in the Time of the Britains were dedi- 
cated to him, and ſo they were in Ireland, for St. Martin was 
Uncle to St. Patrick, and gave him the Habit of a Mu. 

In the City, of Canturbuqy, there was an ancient Church de- 
dicated to this St. Martin, it was built by the Romans, and re- 
built by St. Auguſtine, and by him dedicated to Chriſt, which is 
the Cathedral. at this time, he likewiſe built a Monafrery there, 


which is now a CHIC, and called by his Name, and he being 
Ne e ne dit, (i) was the firſt u ho brought theſe 
d placed them in his oun. F 


IS. 3 TIX 7 
Tis true, there have been ſors e who denied the Bene 
ditine Order to be ſo lag England ; and ſome learned Per: 


ſons Beyond-Sea have affirmed, that all che ancient 280 
Monks were of the Order of e of, + fome ther br 
der, which occatioged the Benedi#:ncs to write to our Antigua- 
ries, Mr. Cambden, Mr. Selden, Sir Robert Cotton, and to 
Sir fey elman, to know'the Truth of this Matter, and they. 
all certified under their Hands, that there was.no ſuch Order 
as that of St, Eguitus, and that amongſt the Engliſh Saxons there. - 
| -(fSofom. Hil Seele. 3. 14. . (g) Still. OSige (Bait: 185 ©); 
Baron Annal. 240. N. 7. 7 711. 167. on ; — 
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were only Two Orders of Monks, of which one followed the 
Rights of the Egyptian Monks, and the other were Benedi@ines, 
who came hither with St. Auſtin. | 

Theſe Men by 2 voluntary Retirement from the World, and 
ſpending their Time in 1 Exerciſes, ſuch as Prayer and 
Faſting, fc. had encreaſed their Houſes to a conſiderable Num- 
der, in ſo much that Tyitbe mis tells us there were more than 
25000 Monafſteries of that Order in leſs Time than 1000 Years 
after its firſt Inſtitution; and Volateran accounted in his Time 
24 Popes of this Order, 200 Cardinals, 1600 Archbiſhops; 4000 
Biſhops, 15700 Famous Abbots, 156000 Canonized Saints. 

And *tis obſervable that there was no other Order of m_ 
for near 400 Years, till the Clunzecks ſeparated from them; a 
afterwards there were ſo many Orders inftituted, and with ſuch 
different Rules and Forms of Living, that they ſeem to be ſo 
many litle States in the Church, and ſeparated from her by ſe- 
veral Intereſts, . 
With us here the moſt remarkable Monaſtery was that at 
Bangor, of which Pelagim was Abbot ; there were above 
2000 Monks in that Monaftery ; and when any of them in 
this or other religious Houſes was found capable o Holy Orders 
by his Superiors, then he was Ordained, not by the Abbot, 
but by the Biſhop. | | 

In this Monaſtery, Men were educated both in Religion and 
Learning, more like the Education now in onr Colleges, than 
in the ancient Agytian Monaſteries, where they laboured as 
well as prayed, and ſo did the Benedifines at the firſt Inftitu- 
tion of their Order; for St. Bernard himſelf deſpiſed Learn- 
ing, and took no Care about it, but that his Monks might 
be diſtinguiſhed by Prayer, Faſting and bard Labour. 

And ſo early as the Days of Eibe rid, King of Northumberland, 
( he ſaw 2000 Monks praying in the Field for the Succeſs of 
the Britains againſt him, who thereupon told his Army that 
thoſe Men OE by Prayers, but they with the Sword ; and 
therefore bid them fall on, which they did, and killed all thoſe 
Monks in a Field near Cheſter. 2 Bt | 
LI only mention this to ſhew that che Monks in thoſe Times 

were not Men of Learning, but wholly devoted to Prayers; 
tis true, by the Conſtitutions of Charles the Great, which were 
made above 200 Years before that Time; Schools were appont- 
ed for inſtructing young Men both in Monafteries and Carhe- 
drals, which gave the firſt 99 to Learning; and 
probably there might be ſome of thoſe Monks who applied 
themſelves to Studies, tho* very few; however, by this Way 
of Living, both Religion and Learning were thought to be ad- 
vaneed; and the Monks of that Age were not only Divines, but 
Hiſtorians; and being brought into Holy Orders, and living 
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under certain Rules, they were fo far eneouraged in that Courſe | 
o& Life, that by ieee xemptions they were almoſt freed from 
the Juriſdiffior of the Ordinary; for they were not ſupject to 
kim out of Duty, but Choice, as having liberty to thooſe what 
Biſhop they would to Ordain them; but when once they made 
their Election, they wete to cofitinue ſubject to him during his 


Life. | Ft 
In a little Time they came to be kite not only from the 

Laity, but from the Secular Clergy ; for, *tis ttue, they never 
medled with the Ciire of Souls, but they buſied themſelves iti 
Parochial Offices, ſuch as Preaching, Baptizing, viſiting the, 
Sick, Ce. But this was by way of Intruſion upon the Rights of 
the Secular Clergy, and therefore, by the Canons of the Church; 
they were prohibited in thoſe Matters. 6 | 

And though they wete not an Eccleſiaſtical Body of Men, yet 
they received Tythes, which were originally given for the Main- 
tenance of the Parochial Clergy, and the Set vice of the Church 
and it was a Reproach to that Age, that the Payment thereof 
was ſo much neglected during the Time the Normant ruled 
here, for then the poor Secular Clergy had oily a Third Part 
of the Tye the Monks had the reſt ; and not only fo, but 
ſeveral of the Oy having built Monaſteries appropriated 
75 the Tythes to them, which the Monks got the Pope to Con- 

rm. 


It was requiſite upon ſuth Confirmations for the Biſhop tg 
take care that a competent Maintenance ſhould be ſettled upon 
the Parochial Clergy ; bat the Monks were ſo much favoured. 
by the Biſhops in thoſe Days, that the Clergy had but a ve 
poor Subſiſtence : And this occaſioned honeſt — Alexander III. 
to reprove the Biſhops, and to decree that the Parochial Prieſts 
ſhould have a ſufficient Maintenance, which the Monks would 
be ſure to leſſen as they ſw occaſi; and therefore another 
Decretal was made, that their Maintenance ſhould not, be dimi- 
niſhed without the Biſhop's Conſent, and that all Cuftoms and 
Privileges by which the Monks held the appropriated Tythes 
— — void; where the Secular Clergy had not a competent 

u ce. | 

'Tis obſervable, that in moſt of theſe N to M6 
naſteries, the Right of Preſentation was itt the Monaſtick Bo- 
dy; but the Bifhop had Power to refuſe their Clerk, unleſs they 
would confent he ſhontd have ſuch a ſufficient Maintenance as he 
ſnould think fit. 8 | 

This made them ſo fullen; that they would not Preſerit upon 
an Ayoidance, which occaſioned the making another 8 
* if they neglefted, the Biſhop fhoutd have Power td 

Before the Monks became Rich by theſe Tythes; and other 

Eridowments, they had a competent ſhare of Learning, and their 
Mondfferies were the only 7 Yo where the liberal Ar 
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were taught, and therefore the beſt Men retired thither ; for 
the Nobility, as well as private Perſons, choſe rather to make 
themſelves, and their Children, Monks, than to cducate them 
in a Military Life: And ſuch was the Superſtition of that Age, 
that if a Prince was very Vitious, or had committed any barba- 
rous Act of Cruelty, it was accounted a ſufficient Attonement WM 
for his Crimes to build a Monaſtery. | 
King Edgar, who was guilty of as great Exceſſes, both in Luft 
and Cruelty, as any of his Predeceſſors, was, by the Monkifh 
Writers, applauded for a Wiſe and Religious Prince, becauſe 
he built Forty Seven Monafteries, (7) and had he lived, would 
have built Three more to make up Fifty, the Number of Jubi- 
lee; and tho' he invaded their Privileges, (for he took a Nun 
out of the Cloyfter at Wilton and debauched her) yet decauſe he 
turned the Secular Clergy out of their Benefices, upon pretence 
that they were married, and put Regulars into their Livings, 
therefore he was eſteemed a Saint. | 

From the Reign of King Edgar, to the Time of H. 8. Monke- 

ry had been encreaſing here; it was ſettled in ſome of the great 
Cathedrals, but *tis certain that the Monks had the greateft 
Revenue of the Church in their Power; this made them Idle 
and Laſcivious, and by conſequence deſpiſed by good and eg a 
ed Men, and they on the contrary diſparaged all manner of 
Learning as the Foundation of Hereſies and other Miſchiefs. 

Ibhey were called in the Language of that Time lubburly Sots; 
and the old Poets give us their Character in the Deſcription 
of Sloth, and particularly Robert de . e whoſe Verſes, 
for the Curioſity of them, I ſhall tranſcribe; 


I have been Prieſt and Parſon paſſing Thirty Winter 
Tet can I neither ſol fane ſing, ne Saints Lives read; 
But I can find in a Field or in a Furlong an Hare, 
Better then in Beatus vir or in Beati omnes. 


But to come nearer the Reformation, the Corruption of the 
Manners of the Monks was then ſo great, that to relate many 
of their Crimes would look more like a Libel than Truth, there- 
fore I ſhall only mention a few and no more. : 

And firſt, as to their Incontinency, tho' they were engaged 
15 ſolemn Vow to be Chaſte; yet if they called on God to 
aſſiſt them in mortifying the Deſires of the Fleſh, it was in the 
Prayer of St. Auſtin before his Converſion, viz. Lord give me 
Comnency and Chaſtity, but not too ſoon. | | 

But to ſhew how little they regarded this part of their Vow, 
Iacontinency was encou * at Rome, where Popes built Bau- 
dy-Houſes, which brought in an yearly Revenue of 20000 Du- 
cats; and this was ſo ſtrictly appropriated to their Ecclefiaſticks, 
that the Rent of Pimping was accounted part of the Revenue 


— 
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of the Church, and thus computed, vit. * a Churchman hath 
Two Benefices of Twenty Ducats, a Priory of Forty, and Three 

Curtezans in a Bawdy-Houfe, who bring him Twenty Fulios a 
Week. | 
Volateran tells us, that Innocent VIII. publickly gloried in the 
Number of his Baftards, which gave occaſion to Marullus to com- 
Poſe this Epitaph on him; | | | 
** ties, gula, avaritia, atque ignavia deſes, 
oc, Octave, jacent quo tegeris tumulo. f 
Then as to their Drinking, as Bread made of the fineſt Flower 
was called Chapter-Bread, ſo the beft Wine was called Theological- 
Vine; of which ſome Prieſts drank ſo plentifully, that they could 
not Preach: + Paræus gives us an inftance of One who drank 
ſo much on the Eaſter-Eve, that he ſlept in the Pulpit the next 
Morning; and not rifing to perform his Office, the People 
thought it to be an extraordinary Fit of Devotion, but the 
Sexton waking him, he ſwore per Sacramentum he could not 
Preach. | | 
It muſt certainly be an Age of great Ignorance and Credulity, 
when Men, who were guilty of ſuch ſcandalous Crimes, could 
impoſe ſo far on the People, as to make their Devotion ſerve 
for a ſtanding Revenue for the Prieſts; but at that Time the 
Men were more Superſtitiou than the Women of /ſrael were 
in former Ages, who had rather give up their very Ear-Rings 
than want a golden Calf; and left their Devotion ſhould cool, 
the Priefts and Monks, who were the Managers of all religious 
Affairs, found it neceſſary to give Fire to their Zeal by invent- 
ing new Miracles, which, together with the Pomp of Ceremo- 
nies, the Canonization of new Saints, and leading their Vota- 
ries with Relicks, made them run madding after Proceſſions, 
till Men began to reafſume their Reaſon, and Knowledge re- 
turned to the Laity, which happened about the Time of the Re- 
formation. x | | 
And then this Ignorance and Viciouſneſs of the Monks was ſuf- 
ficiently expoſed by Eraſmus and others; and our K. Henm VIII. 
who was deſigned for the Archbiſhop of Canterbury, and for that 
Purpoſe being bred a Scholar, did naturally love Learning, and 
by conſequence muſt have a very mean Opinion of thoſe illite- 
rate Men who enjoyed great Revennes, and lived in all manner 
of Senſualities, inſomnch that at the general Viſitation in his 
Reign, there were ſuch ſhameful Diſcoveries of the Incontinen- 
cy and Sodomy of rhe Monks and Fryars, that in the Trio 
the Benedictines at Canterbury, there was evident Proof of Nine 
Sodomi tes, and of Fifteen more in Battel-Abby in Suſſex, and 
fo in many other Monafteries and Priories, befides married and 
fingle Women whom they debauched ; ſo that upon the Viſita- 
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where he was born; and that theſe Colleges mi 
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tation of about 600 of their Convents, together with the Men- 
dicants in r a (m) Writer in thoſe Days declared, 
that he would leave it to the Reader to gueſs how many Ba- 


ſtards they * every Vear for the Laity to maintain. 


Therefore ſince Learning was no longer to be found in thoſe 


Places, where all ſorts of Vice and Debaucheries did abound, 


that wiſe King encouraged Cardinal Woolſey to build Two Col- 
leges, which he did, viz. One at Oxford, and the other at /pſwich, 
ght be ſufficient - 
ly endowed, it was thought as juſtifiable in that Age to ſz ppreſs 
10 me Monafteries, and annex their Revenues to thoſe new · built 


0 | 
Foundations, as it was in the foregoing Ages to turn out the 


poor r and to place rs in their Benefi- 
ces, for the ſame Eſtate was ſtill employed to religious Purpoſes; 
and this was the beginning of the Suppreſſion of ſome Mona ſte- 
Ties, and the total Diſſolution of them followed in that Reign. 


2 Hanes of In what Bars Of what Or- Of what Va- 
od Skates. Counties, ed, An, der. lue per Ann. 
Abington Ab. Berks 821 Benedidtines 1876 00 co 
Abbothbury Dorſet 1016 Begeliſtines 390 19 02 
St. Albans Ah. Heriford 793 Benediflines 413 14 11 
Ambersburg Ab. Wilts 1177 Benediftines 494 15 2 
St, Andrews Pr. Northam. 1067 Cluntacks 263 7 1 
Aſbrugg Coll. Bucks Ed. 1. Can. St. Auſtin 416 16 4 
Barndney Ab. Lincoln 712 Benedictines 366 6 1 
Barne welt Pr. Kent H. 1. Can. St. Auſtin 256 11 10 
Bartholomew Smithſield 1102 Can, St. Auſtin 653 15 00 
Bath Abby Somerſet H. 3. Benediſtines 617 2 8 
Berking Ab. 2 650 Beneditines $862 12 2 
Bellavalla Pr. Nottingh. 16 Ed. 3. Carthuſians 227 8 © 
Belland Ab. Tork 1134 Ciſtertians 238 9 4 


Bermondſey Ab. S 7 H. 1. Can, St, Auftin 474 14 4 


Birlington Tor H. 1. Cans St. Auſtin 547 6 11 
Bodmin Priory Cornwall 936 Can, St. Auſtin 270 oo 11 
* Craven πτπτt H. 1. Can, St. Auſtia 212 13 4 
Bordeſiy Aab. Worceſter 1138 Ciftertians 388 9 10 
Boxley Ab. Kent 1144 Ciftertians 204 4 11 
Bradſtock Pr. Wilts T. Cong. Can. St. Auſtin 212 19 
ZBrewion Ab. Somerſet T. Cong. Can, St. Auſtin 439 6 
Briſtol Ab. Glouceſter H. 1. Can. St. Auſtin 670 13 11 
Buckland Pr. Somerſet Ed. 1. Ciftertians 223 7 4 
Buckfaſt Ab. Devon H. 2. Ciſtertians 466 11 2 


en E Stephens 1 cp 21, Seiden, on Polyalb, 187. 
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Id 5 of In what * _ Of what Or- 2 what Va- 
and Priories. VISITOR ed, Ann. _ aw parrot 
_ on Trent Stafford K. Edg. Benediflines 267 14 3 
Buſl:ſham Ab. Berks 13 Ed. 3, Can, St. Auſtin 285 00 00 
Burley Ab. Suffolk 1171 ditto. 318 17 2 
Carliſle Pr. Cumberl. V. Rufus ditto, 418 3 4 
Caftle- Ave Ab. Norfolk 1092 Cluntacks 2306 11 4 
Cerne Ab. Dorſet K. Edg. Benedictines 515 17 10 
Charter- bouſe 1372 Cartbufians ..726. 2 
Chertſey Ab. Curry 566 Benedictines 659 10 
Chickſand Pr. Bedford . 2. White Canons 212 3 5 
Cirenceſter Ab. Glouceſter H. 1. Can, St. Auſtin 1051 7 I 
St, Clare wt. Algat 1292 | 1418 3. - 
| ClarkenwelPr, . K. Step. BenediFines 262 19 00 
Colcheſter Ab. — 5 H. 1. Can, St. Auſtin 523 17 O0 
Comb, Ab. arwick K. Step. Ciſtertigns 371 15 1 
Combermere Ab, Cheſhire 1134 ditto, 1 
St. Croſs Ab. Stafford 1153 ditto. 227 5 ©0 
Croyland Ab, Lincoln 716 Benedictines 1803 15 1 
 Croxden Ab. Leiceſter R. 1. Pre monſtratenſ. 385 00 10 
Croxden Ab. Stafford Ciſtertians | 
St. Cuthbert Ab. Durbam 842 Benediflines 523 17 ©0 
. Darbey Ab. Derbyſh, H. 2. Can, St. Auſtin 258 14 5 
Dertford Ab. Teni 46 Ed. 3. ditto. 380 Oo 0 
Dinkhswell Ab. Devon 1201 Ciſtertiant 294 18 6 
Dorcheſter Ab. Oxon 635 © Can, St, Auſtin 219 12/00 
Dunſtable Ab. Bedford H. 1. ditto. - 344 13 2 
Edington Pr. Wilts 1352 ditto, . 442 9 7 
Edmondsbary A, Suffolk 1020 Henedidtines 1652 13 11 
Finſbam Ab. Oxon K. Eth, ditto, | 441 13 2 
Elmeſton Ab. Bedford W.1. ditto. 284 12 11 
2 | Lincoln . R. 2. Carthus Monks 237 15 2 
Air- place Ab. Hampe 1204 Ciftertians 326 13 2 
Far Wilts" 1125 Clumacks 217 00 4 
Feverſham Ab. Kent 1147 ditto. 286 12 6 
Ford Ab. Devon 1133 Ciſtertians 374 10 6 
Fountain Ab. Pork 1132 ditto, | 6 8 
Furnes Ab. Lincoln 1127 ditto. 85 16 5 
St. German Ab. Cornwall Athelſt. Can. St. Auſtin 243 8 © 
 Glaſſenburg Ab. Somerſet 300 Benediftines 3311 7 4 
Glouceſter Ab, Glouceſter 680 ditto. 1946 © © 
Gisbiarn Ab. Tork K. Hep. Can, St. Auſtin 628 3 4 
Godſtow Ab. Oxon K. Step. Beneditines 294 5 10 
Hales Ab. Glouwcefter 1246 Ciſftertians 257 7 8 
Hales-Omen Ab. Worceſter K. Jobn Premonſtratenſ, 282 13 4 
Heles-0 men Ab. Salop 337 1 = 
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and Priories, Counties. d, Aus. 
r 
Hag bmo . a 
Hertland Ab. Devon H. 2. ; | 
Hide Ab. Hanzs K. Alfr, Benediſt ines 
Holmcoltron Ab. Cumberla. 113 — 1 
Hohnell Lond, &c. 131 Black Monks 
— — 2 | 2 olk 2 Fac . pag 
rvall Ab. Tork Ste pb. Ciftertians 
Fobn of Feruſal. H 2 


; » Is 
| IxworthPr, Suffok Temp. Can. St. Auſtin 280 9 


Kynſhgwr Ab. Somerſet H.1. ditto. 
ennelworth Ab. Warwick H. 1. ditto, 
Kingſwood Glouceſter 630 Benediflines 
Kirkham Ab. Pork H. 1. Can. St. Auſtin 
Kirkſtall Ab. Tork H. 1. Ciſtertians 
Kirkſted Ab. Lincoln 1139 Aditto, 

Lacock Aab. Wilts 1232 Can, St. Auſtin 
Lambony Pr. Glouceſter 1136 ditto. 

Landa Ab. Leiceſter V. Ruf. ditto. 
Launceſton Ab. Cornwall V. 1. ditto. 

Ledis Pr. Kent 1119 ditto. 

Lentqu Pr. MNoningh, H. 1. Clunigks 
Leiceſter Ab. Leiceſter 1143 Can. St. Auſtin 
Lilyſhall Ab. Saler Adelſed King of Mercia 
Lincoln Pr. Be > | 
London Minors | Ed. 1. Benediflines 
London Houſe 2 Ws 3s rthuſtans 
Malmesbury Wilts « iq enediftines 
Malvern Ab. Worceſter 10 ditto, 

St. Mary Biſh. Pr. 118 TE. 
St. M. Ov. Ab. 174. 1. Can. St. Auſtin 


St. Mary Tur A. Tork V. Ruf. Benedidtine 1550 


Mauling Ab. Ken EK. Edin. ditto 
Mb Ab. Tork K. Steph. 
Melſam Ab. Tork 1136 Ciftertian 
Merxyval Ab. Warwick 1148 ditto," - . 
Merton Pr. Surrey 1121 Can. St. Auſtin 
. Mich, Hull, Tork 1377 Carthufans 
Uiddlethn Ab. Dorſet Fibelſt. Benedictines 
MicheIney Ab. Somerſet 740 ditto, 
Miſſernden Ab. Bucks 2293 ditto. 
1156 
1 


M. Burton Ab. Tork Cluniacks + 
Moumgrace Ab. Tork 1396 Cartbufians 
Neors Ab. * Hunting Hen, 1, BenedzGines 
; Newark Pr. Surrey F "ey RE net 
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The Names of In what When Of what Or- Of what Va-" | 
der. lue per fan 


The Names of 13 lg 
Monafteries - Faun 
and Priories. Counties. 
Newham Ab. Devon 
Newburg Pr. Tork 
Newnham Pr. Bedfordſ. 
Nemſted Pr. Nottingb. 
Noteley Ab. Buck 
VNoſſel Ab. Tork 
Nuneaton Mon. Warwick 
Oſney Pr. Oxon 
Oſwich Ab. Eſſex 
Oxford Pr. Oxon 
Peterborough Ab. North ton 
Perſbore Ab. Worcef. 
Pipewell Ab. North'10n 
P 8 2 : Ab. Tor K : 
Ramſey Ab. Hunting. 
Re ing Ab. Ber ks \ 
Reverley Ab. Lincoln 
Rival Ab. York 
Rithal Do rk 
 Rochbefter Ab. Kent 
Roch . 2 i 
umſey . Hampſh. 
Kl Ab. | Fork. 
Sempringham A. Lincoln 
Shafion Ab. _ Dorſet 
She ne Pr. Surre 
SprewSbury Ab. Salo 
Siüibeton Suffolk 
Smiihfield E. A. Hampſb. 
Se Pr. 
Spalling Ab. Tincoln 
Stratford Ab, Eſex 
Sulby Ab. ortb ton 
Strata Florida. gan 
Tarrem Ab, Dorſet 
Taviftock Ab. Devon 
Taunton Pr, _ Somerſet 
"Thame Ab. Oxon 
Tewxsbury Ab. Glouceft, 
. — AB. Norfolk 
Hefte Ab, Nest 
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Found. Of ubat Or- OfwhitVa- 
ed, Aun, der. lue per Ann, 
1246 Ciftertians 227 7 8 
1145 Can. St. Auſtin 367 8 3 
Hen. 1. ditto. 293 1 
Edw. 3. ditto. 219.18 $ 
Hen. 1. ditto. 437 6 8 
Hen. 1. ditto. 492 18 2 
Hen. 2, Benediſtines 258 14 3 
Hen. 1. Can. St, Auſtin 654 10 2 
1120 ditto. 677 1 3 
Ante, Conqueſtum 224 4 | 
. Beneditines 1721 14 © 
1138 Ciſtertians 643 4 3 
1143 ditto, 286 11 ; 
Edw. 1. ditto. 241 17. 
T. Cong, Cluniacks 14 ; 
968 Benediftines 1716 12 4 
Hen, 1. ditto. 1988 14 3 
1142 Can. St. Auſtin 287 2 4 
1132 _ Ciſtertians 278 10 2 
2 341 14 6 
600. Benediftines 486 11 5 
1147 Ciſtertians 224 2 5 
Ee Benediſtines 293 10 10 
Con. ditto. 729 12 10 
1048 Gilbertines 317 1 
941 Benedifines 1166 8 9 
1414 Carthuſians . 727 12 © 
370 Benedifines 682 147 
1081 Can. St. Auſtin 615 4 3 
1150 _ Ciſtertians 250 15 7 
Hen. 5. Can, St. Auſtin 1731 ; 4 
34 E. 3. Ciſtertians _, 602 11 10 
Hen. 1. Can. St. Auſtin 257 4 4 
1052 Benediftines, 761 ,8 11 
$11 Ciftertias 311 16 3 
E. Steph, Pre momſtratenſ. 253 8. 5 
T. Co . «bt 1226 6 0 
6534 Benediſtines 1507 17 2 
Hen. 3. Gſtertias 314 7 9 
1 Benedictines 90 ; 7 
Us 1. Can. St. Auſtin 386 8 10 
Hen. 1. Ciftertians 256 13 11 
713 Benedicinet 1598 1 3 
1103 Clumacks 312-14 4 
972 Benedictines 411 12 1 
| "© ou | The 
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The Names of When 
In what Of what Or- Of a whatVas 
Monaſteries Counties, 2 — der. lue per Ana, 


and Priories. | 
Thornt A, © Lincoln 1139* Can, St. Auſtin 594 7 10 
on | 
T; 4 Mb. mow b. — 1. —— 1 259 8 
rtchſe a en. 3. remonftrate 242 1 
Tinmouth - — i 397 11 
Tinmouth Pr. Noribum. A Cel to St. Albans 511 4 


4 
I 
5 
I 
Oo , 
2042 Can, St. Auſtin 326 13 2 
; 
3 
1 
7 


Torre Ah. — Rich. 1. Premonſiratenſ. 369 11 
Vale Gal D Deng, Ed Meri 
ale Holy Croſs w. 1. ert aut 214 3 
Walton kb. P 360 16 1 
Waltham Ab, K. Seeph. Gilbertines 900 4 
I 


Walden Ab. 1 1060. Can, St. Auſtin 372 18 
Walfingham Ab. _—_ 1126 ZBenedjftlines 391 11 
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Walter Pr. K. Steph, Can, tz Auſtin 221 3 40 - 
Warden Ab. Bedford] H, * 4 ditto. * 389 16 6 
on Pr,  Nottingh. 4 Steph. Ciftertians 39 10 ; 
eck Ab. — Can. St. Ain 249 6 
Wenlock Pr. Sal 1181 ditto, „ 
St. Vereburg b. Che ire wy _8 2 5 1 
Weſt Deerbam. Norfolk #.2 Cluniacks 228 O 
Weſtminſter . | K. Edg, Premonſtratenſ. 3471 0 
Weftacre Ab. Norfolk V. Ruf. Benediftines ' 260 13 
Whale Aab. QZancaft, 1192 Clumiacks 331 9 
Withy Ab. ork T. Cong. Beneditims 4237 2 
Whorwill ab. Hanmſb. K. Edg. ditto, * 339 8 
Wigmore Ab, Salop 1172 Cant. St. Auſtin 267 21 
Wilton Ab. Wilth, K. Eth. Benediftines. 601 1 
Winchcomb Ab. Glougefter 787 ditto. 1 18 
Witham Pr. merſtt H. 2. Caribuſ ans 28 5 
Wooburn Ab. edford K. Jobn Ciftertians 391 . 
poo Ab. Norfolk 1129 ; Benedifines 411 


8 08 „ 


There were many other Monafteries of leſk Value, viz. Un- 
der 200 l. per Annu, £ which 376 were diſſolved by Act of 
Parliament, Anno 27 Hl. 8. cap. 28. but there — a Proviſo in 
chat Statute to enab Gels Kin to 7 any of them by his 
Letters-Fatents, as he . 

By Virtue of this Poris ty of f the lefſer Monaſteries 
were continued, and ſo were not actuallj diſſolved till the. 31 #, 
1 27 3s in which Act there is a 29275 e . the King ſhould 


ry Ar na in as | ernors 
Ta naſteries beld em 7225 220 


et Farr und that 

their Lands, which before the Deflation mers e of 

ke, ſhould cmi ; but T Teber were not . 1 the 
| Statute. 97 15 ; +4 a F042 1 TL J 
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90 nut and Lonalteriess 40 
FTbere is another Clauſe, by which the Monaſteries a diſ- 
ſolved, together with their Revenues, ſhould be in the actual Po 
ſeſhon of the King, in the ſame rene and Condition as they them 
were, ſaving the Rights of all others, * © | | 

' 'Tis to be obſerved that this Parliament began 29 April 31 
H. $. and that in Auguſt following the AbbÞt of * Ramſey, 
with the Aﬀent of his Convent, granted the next Preſentation 
of the Church of —_— to Sir Edward Momagne, Chief Juſtice 
of the Common-Pleas, they being ſeiſed of the Advo 
thereof in Right of their ſaid Monaſtery; that in November 
afterwards they ſurrendered the ſaid Monaftery to the King; 

t it was held that the Grant to the Chief Juſtice was void; 
or the King having the Poſſeſſions of the Monaftery in the 
ſame State and Condition as they then were, thoſe Words muſt 
refer to the Commencement of the Parliament, and that the 
Abbot could make no Grant afterwards j and thai 'the Savi 

did not extend to any Title, but to ſuch which were in Bei 

before the Act commenced. C 

Now, where any of thoſe Monaſteries were continued by 
Virtue of the King's Letters - Patents, whoſe Lands were' dif. 
charged of Tythes by .the Privilege of any Order of Monks, 
they retained the ſame Privilege at the Time of the Difſolu- 
tion, by the Statute 31 H. 8. for tis expreſly enacted that 
they ſhould continue ſo diſcharged. 

But the Lands belonging to thoſe Monaſteries which were 
diſſolved by the Statute 27 H. 8. and not continued by the 
King's Grant, did loſe this hay to be diſcharged of T 5 
becauſe, immediately upon the Difſohition, Ge, the Right 
'Tythes did revert to the Secular Clergy, ho'had been unju 
pre of the ſame 3 and the Clauſe in the Statute 31 F. f. 
| Tr. not m_ any Lands that were actual difſolved by the 

2 „ Os- Cos 23 0 2 „. * 4 __ - 
And even when theſe Lands were diſcharged of Payment 
Tythes, it was only whilſt they were in the Owner's Bad, 
and not when leaſed to Tenants; therefore, if any were in 
Leaſe at the Time of the Biſſolution, Sc, when thoſe Leaſes 
expired, the King was to hold them diſcharged of Tythes; 
and ſo were his Tenants, becauſe of the Prerogative of his 
enn not be preſumed to de employed in Aﬀairs 
0 an A . Your” 4 4 TE 4 
His Grantees likewiſe held them diſcharged of Tythes, (a) 
but not their Tenants, for they were intended to be proper Per- 
Tons for ſuch Employment. 7 

But none of the Lands of thoſe Religious Houſes, which 
came to the Crown (b) after the Statute 31 H. 8. are exempt- 
ed from Payment of Tythes, becauſe they can have no.Bengfit 
of that Clauſe of Diſcharge, which is contained in the Act; ſo 
* * Dyer 231. Bendl. 211. (a) Dyer 277. (6) 2 Cro. 57. 
Moor 913. 2 Rep. 47. 4. LN. 4. N 1 ( that 
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that all Lands muſt pay Tythes, but only ſuch as were diſchar- 
from the Payment thereof before the Statute 31 H. 8. and 
which came to the Croun by Virtue of that Act, that being 
the only Statute Law which diſcharges ſuch Lands, &c, tho 
this is not very clear in our Books. | 
"Tis true, the Lands of the Hoſpitallers, who had a ſpecial 
Privilege to hold the ſame diſcharged of Tythes, came after- 
wards to the Crown,” viz. By the 1 - 8. and the King 
had them in as ample Manner as the Abbot ;, and hereupon 4 
Queſtion did ariſe : | 
Anno 2 Fac. in the Caſe of * Cornwallis and Spurling, it was ad- 
judged that the Statute 31 H. 8. extended only to ſuch reli - 
gious Houſes which had been ſurrendred to the King fince 4 Feb. 
27 H. 8. all which were veſted in him by that Statute, with a 
Clauſe, That ſuch Lands which belonged to thoſe Houſes before 
they came to the Crown, or before the Diſſolution diſcharged of 
Vibes ſbould ſo continue. | 
Now, becauſe there was no ſuch Clauſe in any of the ſubſe- 
quent Acts, viz. In the Act 32 H. 8. which gave the Lands of 
the Hoſpitalers, in the Act 37. H. 8. which gave the Chantries, 
and in the Act 1 Ed. 6. which gave the free Chappels to the King; 
therefore this being a perſonal Privilege, which was veſted in 
thoſe Orders of Men, ſhall be loft by the Diſſolution of their 
Corporations, and their Lands ſhall pay Tythes, fox. ſo it was 
4 in that Caſe, and ſo it was adjudged in the + Arch- 
biſhop's Caſe 3 but Arno 4 Car. the like Queſtion coming in 
Debate again in the Caſe between || Whitton and Weſton, there 
we have a contrary Judgment, viz. That ſuch Lands ſhall be 
. diſcharged of Tythes ; for tho' there is no Clauſe of Exemp- 
tion in any of thoſe ſubſequent Statutes, yet this Privilege be» 
ing given to the King by the Statute 31 H. 8. ſhall extend as 
well to the Poſſeſſions of thoſe religious Houſes, which were 
diſſolved after that Statute as before; for it enacts, that all Re- 
ligious Houſes diſſolved, and to be diſſolved, that is, which were 
in a Poſſibility to be diffolved according to that Act, ſhall be in 
the actual Poſſeſſion of the King; and then follows the Clauſe 
of Exemption of Tythes. | 
Nov, it is generally agreed, that if the Corporation had 
been only diflolyed by the Statute 32 H. 8. their Lands had 
been veſted in the Crown by the Statute 31 H. 8. but the firft 
Act e in the Crown,controles that of the 31 H. 8. and 
* yet the Clauſe of Exemption in that Act ſhall extend to the 
Linds afterwards veſted in the Crown, becauſe it was a Privi- 
lege exifting before the Diſſolution, 


— — — 
* 2Cro. 57, Moor 913. + 2 Rep. 47. || Jones 182, 


Monuments, 


wasan Attion of Treſpaſs brought by the Lady her ſel 


ten ried "ney 
| Monuments. „ 
Y Lord Coke tells us, That tis the laſt Work of Charity, 
Maria we can do for the Deceaſed, to build a Monu- 
ment for him, (c) and that it may ferve to ſeveral good Pur po- 
ſes, viz. To prove his Pedigree, to ſhew when he was Buried, 
— to put us in Mind of Mortality; and therefore tis cald a 
Monument, becauſe Monet nos quod ſumu Mortales, TT 
Now, tho' the Freehold of the Church or Churchyard where 
a Monument is erected may be in the Parſon, yet thoſe =—_ 
build it, or the Executors, may have an Attion on the Caſe 
againft him who defaces it. | | 
The firſt that we meet with in our Books was, Anno 9 Ed. 4. 
++ it was brought by the Lady Hyeb, againſt a Parſon,for taking 
down a Coat-Amour of her Husband, Sir Hugh Wych, in the 
Chappel where he was buried ; the Parſon pleaded that he 
ought to take it down as due to him, being an Oblation; Tei, 
verton, who was then one of the Judges of B. R. told him, that 
he might as well take away his Bible, Carpet and Cuſhion, 
which he left in his Seat, and that nothing could be an Oblation 
but what was intended as ſuch by the Giver z but that a Coat- 
— nh ſet up by the Living, in Honour and Memory of 
eads n n 7 
Agreeable with this Vear - Book was the Caſe between Coryon 
and Pym, which my Lord Coke cites to be adjudged in the 
Common-Pleas, Anno 10 Fac. | 
The Caſe is reported by Serjeant Moor, (d) but tis not to 
this Purpoſe ; for it was, that a Man cannot preſcribe to a Seat 
in the Body of the Church, bgcauſe the Parſon and Church- 
wardens have Power to diſpoſe them to whom they think fit z 
but that he might preſcribe to a Seat in an Iſle, for that may 
be preſumed to be built either by his Anceſtor, or the Owner 
of the Land, Gr, 5 
'Tis true, my Lord Coke there cites the Lady Grey's Caſe, 
who ſet up her Husband's Arms and Helmet in the Church, 
and the Parſon took them down; for which they brought an 
Action againſt him, and ad} ed that it would lie, ws It 
3 and in 
his * Comment upon Littleton he tells us, that the Widow, or the 
Executors, who firſt ſet up any Monument, may have an Action 
againſt thoſe who deface it in their Time and both he and my 
Lord Rolls, from him, cite 1 Pym's Caſe, where it was held, that 
the Heir might bring an Action againit thoſe who either took 
it away, or defaced it; and the Reaſon is given by Juftice 
| Croke in the Caſe of Francis and Ley, which is repeated by 


(e) 3 Inſt. 202. 9 Edw. 4. 14. a. (4) Moor 878. 2 Rol. 
Abr. 288. 1 Inft, 18. 1 Rol. Abr. 625, + Moor 878. 
72 Rep. 104. Godb. 199. || 2 Cro. 366. Noy 104. 


—  —  ——— —__—_ 


412 , Moꝛtmain. 5 f 1 
Mr. Ney under the Name of Day end Bedingfeild ; for tis a 
moſt the ſame in terminis, Vit. Becauſe the Heir is inheritable 
as well to Arms as to Heirlooms ; and the 'Year-Books 30 Ed. 3. 
2. 9. 39 Ed. 3. 14. are cited to prove it, which | pave ſearched, 
and find nothing there relating to it. My Lord * Roll likewiſe 
cites Pym's Caſe, to be repeated in Hob. 95 but there is no fuch 
Caſe in that Page, or in the whole Book. 


Mortmain. 


IS is where Lands are given to ſome Spiritual Perſon, or 
Corporation, and to their Succeſſors; it was occaſioned 
at firſt by the Monks perſuading the ignorant People into the 
Belief of Purgatory, where the Souls of the Deceaſed might 
be relieved by Maſſes from thoſe Torments, which otherwiſe 
they would ſuffer, and by the ſame Means would afterwards be 
relieved from them; and this made them give Lands to thoſe 
Houſes to find a Prieft to ſay Mafſfes every Day for their Souls. 
And becauſe fuch Lands were never to revert to the Donor, . 
pr his Heirs, aad by that Means the Services and other Profits 
due for the ſame were Extinct, therefore it was called a Gift in 
Mortua Manu. 

So great was the Superſtition of former Ages, that theſe Mo- 
naſteries would have got moſt of the Lands in England, if ſome 
Statutes had not been made to reſtrain ſuch Gifts; the * 2 
of which were, vi. That Grants of Lands to Religious Hou- 
ſes ſhould be void, if made without the King's Licenſe, that is, 
if they were held immediately of him; but if ſuch Lands were 
held of an inferior Lord, then the Licenſe muſt be had both 
from the King and him. 

If there was no ſuch Licenſe, then whoever had the Inheri- 
tance might enter within a Year after the Alienation, and if 
he negletted, then the next immediate Heir might enter in 
half a Year, and if he did not, then the King might. 

But theſe Statutes did not altogether prevent the Inconve- 
niencies intended; for the Kings ſeldom refuſed to confirm 
ſach Grants, for if they did their Reigns would have been 
very uneaſy, | | f 

Since the Reformation, there have been ſome Caſes, but not 
many, concerning theſe Gifts in Mortmain : (e) I ſhall inftance 
bat. one, viz. A Man deviſed his Lands to Trinity-College in Cam- 
bridge, for the Maintenance of a Scholar there ; and he farther 
deviſed, that if any Cavil ſhould hinder this Deviſe, or that 
the ſame ſhonld not go to the College, by Reaſon of the Statute 
of Mort main, then he deviſed it to obert Newman and his Heirs. 

Upon am Information brought by the Attorney-General 


_ againſt Newman, „the Lands were decreed to the College, by 


* 2 Abr. 288. (e) 2 Lev, 284. f oo . 
of 25 i Fas ; 3 ' | 
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'Victue of the, Statute 43 El:z. as being a charitable Gift (f 
Tis true, the Deviſe is void upon the Statute of Wills, becauſe 
5 Corporation in Mortmain; but *tis good upon the Sta- 


"tis foa 
tute of charitable Uſes. 
| Mortuary. REN 
HERE was a Duty paid at Funerak, by our Saxon An- 
ceftors, which was called Symbolum Anime, or the Saxon 
So- Shot; and this Payment was not only enjoyned by Coun- 
cils, but by the Laws of Canutus, one of out Paniſb Kings, 
It was due to that Church of which the Party deceaſed was 
a Member, and not to the Church where he was buried; the 
Payment was always made in Money; and ſome are of Opi- 
nion that this was ty of Mortuaries, 22 with thi 
Difference, hy carning the Payment of Money into Goods ; for 
in the Reign of Hen. 2. it became a ſettled cuſtomary Duty for 
a Freeholder to give his beſt Goods as an Heriot to the Lord, 
of whem he held his Lands ; and that which was next to the 
beſt was to be given to the Church where the Party had re- 
ceived the Sacrament. a | 
It was acknowledged by Archbiſhop Vinchelſea, in the Reign 
of Ed. 1. to be an ancient Right due to the Church; and by a 
Provincial Conſtitution made in his Time, it was ſuppoſed to 
be due for Tythes and Oblations, which had been negleRed to 
be paid by the Deceaſed ; and therefore to ſettle a reaſonable 
Compenſation in ſuch Caſe, it was decreed, that where there 
| was a Choice of Three Things, the Second · beſt ſhould be paid 
fora Mortuary, 
The like was decreed by ſeveral Councils afterwards, and 
rticularly in a Provincial Council, in the Time of A chbi- 
op Langham, Anno 1 R. 2. where amongſt other Things it was 


= decreed, that if a Feme-Covert died in the Life-time of her 


Husband, ſhe ſhould not pay a Mortuary | ge 
And it was not only Cuftomary to pay this Duty, but it was 
uſual to bring it to the Church when the Corps was buried, 
and then to offer it as a Satisfaction for the ſuppoſed Negligence 
in ſubſtrating Perſonal Tythes; (g) and from hence, as 
Mr. Selden tells us, it was called a Corſe dy 

But Cuſtom obtained againſt theſe very Decrees; for by the 
Statute own. jg Agatis, which was made at the ſame Time, 
che Payment of a Mortuary was left to Cuſtom, viz, That it 
ſhould be paid ubi dari conſuevit; and from hence my Lord Coke 
(b) infers, and very rightly, that a Mortuary is not due by 
Law, but by Cuſtom. | : 

And this appears very plainly by the Statute 21 H. 8. cap. 6. 
which is now the ſtanding Law againſt Mortuaries, viz. The 
Preamble cites, Thar Doubt and Queſtions had been made, not only 


0 7) Hob. 136. (2) Hift, Tythes 187. (b)2 Inſt. 491. 


414 Poxtuary. 
the Manner and Form of Demanding, but of the Hoary and 
alue of Mortuaries; and therefore it was EnaF#ed t no Per- 
Jon ſhould demand a Mortuary, where by Cuſtom it hath not uſuall 
been paid, nor by the Death of a Feme-Covert; and in this Reſ pelt 
that Law was conformable to the aforeſaid Conſtitution. 

It was further Enacted, That it ſhould not be demanded on the 
Death of a Child, or of a Perſon who was not an Houſe-keeper, or of a 
Traveller; or of one not refiding in the Place where be died, nor 
where the Goods of the Deceaſed were not of the Value of 10 Marks, 
bis Debts being dedufted ; and that no Perſon ſhall rake above 3 s. 
4 d. where the Goods did not exceed 30 l. nor above 6s. 8 d. where 
tbey exceed 30 l. and not 40 l. nor above 10S. where they amount 
70 48 1. or more, under the Penalty of forfeiting ſo much as be rakes 
or Demands more, and likewiſe 40 8. to the Party grieved, io be re- 
covered by Action of Debt; and that if the Perſon ſhould happen 
#0 die in the Place where be did not dwell, the Mortuary mu | 
paid where be did 75 commonly on of and that ſuch Mortuaries 

7 


which bad then been ſertled by Cuſtom, if leſs than above-mention'd, 
ſhould not be altered. | | 
Anno 11 Eliz. an Action of Debt was brought on this Statute 


againſt a Perſon for taking 3 s. 4d. when the Goods of the 


Party deceaſed did not amount to 10 Marks; the Defendant 
Proteſtando, that the Deceaſed had Goods above that Value at 
the Time of his Death; and alſo Proteſtando, that the Decla- 
ration was inſufficient, did then plead that he did not take 35. 
4 4. for a Mortuary Contra formam Statuti; upon this Plea 
they were at iſſue, which was tried at the Aſſizes at Oxford, and 


the Plaintiff had a Verdict; the Pleadings are at large in my 


Lord Coke's Entries 164. | 

Before this, it was the common Opinion, That a Mortuary 
could not be recovered but in the Spiritual Court ; and that if 
a Prohibition was brought, Conſultations in ſuch Caſes had al- 
ways been granted; ſo in Fitzherbert (i) in his Natura Brevium, 
vi. Where Cuſtom is alledged for the Payment of a Mortuary, 
it wall be tried in the Spiritual Court; and the Reaſon is, be- 
cauſe that Court had the original Cognizance of Mortuaries, 
and therefore it was held reaſonable that all Dependencies on it 
ſhould be tried there. | 

I cannot deny but that there are ſome Caſes in the old Books 
which tend this Way, as Anno 10 H. 4. Plito 2. (kt) A Pramunire 
Facias was brought againſt the Vicar of &. for ſuing in the Spi- 
ritual Court for zn Heifer, ©c. pleaded a Cuſtom in the Pariſh, 
to have the beſt Beaſt for a Mortuary of every Pariſhioner dy- 
ing there; and that ſuch a Perſon died poſſeſſed of the Heifer 
which the Vicar would have ſeiſed, but the Plaintiff privately 
drove it away, and thereupon the Vicar ſued him in the Spiri- 
tual Court to produce it; now, tho” it was objected that this 
was only a Chattel, and the Queſtion was only about the Poſ- 


G) T. N. B 51, 53. (1) Fitz]. 38. FJitons 
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ſeſſion, and for that Reaſon it ought to be tried at Law; yet 
the Plea was held good, becauſe the Temporal Courts had no 
Juriſdiction of Mortuaries, nor of any of its Dependencies. 
So Anno 2 H, 5. 10. in Treſpaſs for taking an Horſe, the De- 
fendant pleaded to the Juriſdiction of the Court, for that he 
was Vicar of G, and the Plaintiff was Parſon of the ſame 
Church; and that R. a Pariſhioner died poſſeſſed of the Horſe 
which the Vicar took as a Mortuary 3 now, this had been a good 
Plea, if the Property of the Horſe had been admitted to be in 
the Pariſhioner at the Time of his Death; but that was denied, 
for he had only the Poſſeſſion, and - the Plaintiff claimed the 


More Caſes might be cited to this Purpoſe, but fince the Sta- 
tute, the Law hath been adjudged to be otherwiſe; for if the 
Cuftom is denied, it ſhall be tried at Common Law, (a) and a 
Prohibition fhall be granted, unleſs the Suit is for ſo much Mo- 
ney due for Mortuary; and the Plaintiff ſuggeſts that the 
Ouamum is ſettled by the Statute, but doth not alledge tis of 
a leſs Value; for in ſuch Caſe no Prohibition ſhall go, becauſe 
the Statute doth not take away the juriſdiction of the Spiritual 
Court. 3 by 3 

So, if 'tis admitted that a Mortuary (6) is due by Cuſtom, 
but the Parties differ to whom it ought to be paid, whether to 
the Impropriator or Vicar, a Prohibition ſhall not be gran- 
ted, becauſe the Cuftom is admitted. 

But where the Cuftom is denied it ſhall be tried at Law, (e) 
becauſe Cuſtoms are Part of the Law of the Land; therefore, 
where tis alledged de modo decimandi, (d) it ſhall be tried at, 
Common Law. | | 

When the ſecond-beft Thing was to be paid for a Mortuary, 
it was lawful for the Party to ſeize it where he could find it 3 
but ſince Mortuaries are now reduced to a certain Sum of Mo- 
ney, where due by Cuftom, it ſeems reaſonable that an Action 
of Debt ſhould lie for the Recovery of ſuch a Duty; but tis 
Plain that ſuch an Action will lie for the Forfeiture of 40s. to 
the Party grieved, and for ſv much more as was taken from 
him beyond the Value mentioned in the Statute; and of ſuch 
gn Action we have a Preſident in my Lord Coke's Entries, (ec) 


Ne Admittas. 


IS is a judicial Writ directed to the Ordinary, and may 

be brought, either by the Plaintiff or Defendant, in a 
8 Impedit ; and tis to command him not to admit the Clerk 
of the other Party Pendente Lite. y 


(a) Cro. Eliz. 151. Cro. Car. 238. 3 Mod. 268. (6 Sids | 


263. (c) 2 Lut. 1069, (d) 2 Rol. Abr. 307. 13 Rep. 18, 37. 
e) Co. Entr. 164, 1 FIELD 
If 
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2 Crd. 93. 


456 Bien Stile, 


If the Biſhop ſhould admit the Clerk, notuithſtanding this 
Writ, and the Party ſhould recover in the Quare Im 45 he 
may then bring a Quare Incumbravit * againſt him, and remove 
the Clerk which came in pending the Action, by any Tite what i 
ſoever; and if. *tis found by Verdict, that the Biſhop did in- 
cumber the Church after the Ne Ad mitias delivered, and with- 
in Six Morſths after the Avoidance, the Jar may award Dama- 
ges; but his Temporalties ate not to eiſed for this Con- 
tempt, as they may upon an Attachment, or 4 Prohibition. 
The Clerk thus removed, tho' he hath a Right, ſhall never 
recover it but by a Quare m_—_ but if no Writ of Ne Admit- 
t4 is brought, then if the Clerk of a Stranger ſhould'come in 


Pendente Lite by a good Title, he ſhall hold it. 


This Writ muſt be brought in the Cour homey the Ss 
is, and within Six Months after the Avoidance, for otheriviſe 
the Biſhop will have a Title to preſent by Lapſe; but ' tis ve- 
Aae brought, becauſe, ſince the Reformation, the Biſhops 

w no manner of Partiality in Admiſſions, which was uſual 


before. 
| New Stile. 


Chriſtian Epochas , | ; 
" "Egypt being conquered by Julius Caſar, and the People there 
being very expert in Aſtronomy, he brought from thence a 
more perfett Account of the Solary Year, than what was uſed 


Loris this Title I ſhall give a ſhort Account of! the 


or known amongſt the Romans. 


It was firſt drawn up by Sofgenes, and publiſhed by Julius 
Ceſar, 45 Years before the Birth of our Saviour, and from 
him tis called the Julian Tear; it was ordered by him to be 
obſerved throughout the Empire, of which England was then 
a Province; and this Account is ftill retained here, and called 
by the Name of Old Stile, which is thus: | 

The Year was ſuppoſed to conſiſt o* 365 Days and 6 Hours, 
which Hours are an Appendix to the Year, but could not con- 
veniently be added to it ; therefore 1 brag ordered to be re- 
ſerved to the End of four Years, and being then added toge- 


ther they made a whole Day, which Day was to be inſerted at. 


the End of February, becauſe that was not only the ſhorteſt, 
but the laſt Month of the Year z and this made 29 Days in 
that Month, and tis called an Intercalary Day. ; 
For the better underftanding this Matter, it is neceſſary to 
ſhew that Romulus divided the Year into 10 Months, but Name 
Pomphilius added Two more, which wete Januam and February, 
and to the laft he gave only 28 Dar. ; 

Now, becauſe the 23d Day of February was Six Days before 
the Kalends (that is, the firſt Day) of March, reckoning that 


ry N „ — * " a * * 
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Hay {aclufively, for evety firſt Day of the Month was the firſt 
| be Calends of that Month, 3 every fourth Year 
they reckoned the fixth Day of the Kalends of March twic: 
over, or Two Days together, that is, on the 22d and 23d Days 
of February, one of which Days is exclufive, and the other in- 
cluſive of the ſixth Day of the Kalends of March; and for that 
Reaſon the encreaſing Day is called Dies bis Sextus, and the 


Year Aznus Biſſextilis, or Leap Year, becauſe, it was a Day 


longer than othef Years; _ Ws: 2 OE, 
We being once ſubject to the Romans received the Julian 
Accoum from them, and purſuant to their Method, we keep 
the Year within the Compaſs of 365 Days; and the Parlia- 
ment Arno 21 H. 3. Ena, before the encreaſing Day in the 
Leap-Vear arid the — gong | 
Day, 4nd this is called Old Stile. Fg 
But becauſe there wanted ii Minutes in the Six odd Hours, 
according to the Julian Account, and the Equinoxes and Sol- 
ſtices, lotirig ſomething every Year, were found Anno 1582, to 
have gone back 10 whole Days; therefore Pope Gregory XIII. 
hy his own Power and Authority ſet aſide this old Account, and 
by the Help of Amntoninus Lilius reformed the Kalendar, cut- 
ting off 10 Days in the Month of 0Rober in that Year, fo that 
he skipped from the fourth to the fifteenth Day of that Month ; 
and becauſe the Saints to whom thoſe rejette Ours were aſcri- 
bed ſhould have their due Obſervance (amongſt which St; Tube 
was one) that Pope appointed that all of them ſhould be com- 


is called the * Account, or New Stile, and is obſerved 
in moſt Parts of Europe, 0 DEER 
This Matter was a long while under Conſideration, for when 
the Neceſſity of reforming the Kalendar was firſt found out, it 
was propoſed to the Council of Conſtance, and the moſt learn- 
ed Mathematicians and Aftrologers of that Age were conſulted 
in what Manner it mitzht be effetted ; but they came to no Re- 
ſolution, neither do 1 find that any of their Opinions were 
publiſhed how it might be done till near 100 Years afterwards, 
in the Reign of Teo X. and then ſeveral Expedients were pro- 
ſed, orfe of which was fo reje& 10 Days in the Year, as afore- 
ſaid; but this was not effefted at that Time, nor till above 60 
Years after the Death of. that Pope, viz. Anno 1582. in the 


Pontificate of Gregory XIII: as before- mentioned. 
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of a Clerk to him who bath the 
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dinary, | 
This Right of Nomination a * have by Deed ; and in 
ſuch Caſe, if the Patron ſhould 15 © to preſent to the Nomi- 


"T5 18 is the Offerin | | 
of Right of Preſentation, that he may preſent him to the 
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memorated on the Fifthteetith of @&ober in that Year; and this 
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therefore it may not be improper to inform the Reader in what 
Coles N. , _ 
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nee, or ſhould preſent another, he may bring a Quart Impedir 
againſt him, (Jie ſhall be Quo — 4 — A age 
not nominare, &c. but the Concſuſion of the Declaration ſhall 
be Et ea ratione ad ipſum pertinet iominare ſuch a Perſon, who 
ought to preſent him to the Ordinary, and that the Defendant 
doth hinder him to nominate, and if he recovers, the Judg- 
ment inuſt be Quod Epiſcopus ad mittat Clericum ad Nominationens 


ſuam. 


The Nominator muſt Yo his Clerk within fix Months 
after the Avoidance; for if he doth not, and the Patron pre- 
ſents his Clerk before the Biſhop hath taken any Benefit of the 
Lapſe, he is bound to admit that Clerk. 5 

But where one hath the Nomination, and another the Pre- 
ſentation, if the Rig of Preſentation ſhould afterwards come 
to the Queen, it hath been held, that he that hath the Nomina- 
tion will be entitled to both, becauſe the Queen, who is to Pre- 


* ſent, is only an Inſtrument to him who Nominates, and tis not 


becoming the Dignity of a Queen to be ſubſervient to another; 
but I think rather with Juſtice Doderidge, that the Nominator 
ſhould name one to the Lord Chancellor, who in the Name of 
the Queen ſhould Preſent to the Ordinary. 


And as the Preſentation, ſo the Right of Nomination may 


be forfeited to the Queen; tis true, if the Patron, upon a cor- 


rupt Agreement unknown to the Nominator, preſents his Clerk, 
this ſhall not be prejudicial to the Nominator within the Sta- 
tate of Simon; but if the Nominator corruptly agreeth to no- 
minate, his Right of Nomination ſhall be forfeited to the Queen. 
Ju ſtice Doderidge found out a very nice Diſtinction relating to 
a Nomination of Clerk, which was thus: 
Tenant in Tail of an Advowſon by Fine grants the Nomina- 
tion of a Clerk; this he tells us ſhall bind the Iſſue in Tail, by 
Virtue of the Statute 32 fl. 8. cap. 36. but if he had granted 
the Nomination by Fine to a Man and his Heirs, and that 
when the Church was void the Grantee and his Heirs might 
Nominate, and that he, viz, The Tenant in Tail, and his 
Heirs, would preſent the Nomixee ; this Fine would not bind 
the fue in Tail, becauſe he had diſtinguiſbed the Nomination 
from the Preſentation, and ſo the Fine was not levied of the 
Thing entailed, but only of the Nomination. 


Notice. 


T HERE are many Caſes in the Law, 4 * Eccleſi- 
aſtical Affairs, which depend purely upon Notice, and 


Notice is neceſſary, and where not. 1 


— — — 


0 Myor 47. 


And 
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And this relates to Avoidznces by AR of Parliamen 
Ceſſion, Death, Deprivation, Plurality, nation. 4 
And laſtly, in the Caſe of a Refuſal of a Clerk by the Ordi- 

nary, and of Notice about Ing que Tythes. 17 | 
As to Avoidances by AF of Par ament, Notice ought not to 
be given to the Patron, becauſe all Perſons are virtually Par- 
ties to a Statute Law. A 3 

But there are ſome Acts by which tis exprally required chat 
Notice ſhall be given; as by the Statute 13 Elix. cap. 12. tis 
provided, that no Title to preſent by Lapſe ſhall accrew ,upgn 
any Deprivation ipſo facto, till after Six Months Notice of ſuch 
Deprivation, given to the Patron by the Ordinary. 14 

he ſame Statute requires that none ſhall be admitted to a 
Benefice with Cure, unleſs he ſubſcribe the 39 Articles in the 
Preſence of the Ordinary z now, if the Preſentee ſhall neglef or 
refuſe ſo to do, the Biſhop ſhall not take Advantage o Lapſe, 
without giving * Notice to the Patron; and tho” he hath fuch 
Notice by any other Means than from the Ordinary, yet that 
is not ſufficient to entitle him to a + Lapſe, if the Patron 
ſhould not preſent within the Six Months. | 

By the aforeſaid Statute (c), if a Layman, or one not being 
a Deacon, and of the Age of 23 Years, is admitted to a Bene- |, 
fice with Cure, his Admiſſion is void, and the Patron may pre- 
ſent again without Notice. c . 

But becauſe the Statute makes only the Admiſſion void, and 
leaves the Preſentation as it was before, therefore in the Caſe of 
a Deacon the Preſemation being in force, no Lapſe ſhall incur, 
if he is deprived for Incapacity, without Notice given. 

The like is required by the Statute 13, 14 Car. 2. cap. 4. vt. 
That no Title of Lapſe ſhall incur, if a Man is deprived for 
not declaring his Aﬀent and Conſent to the Book of Common - 
Prayer, and ſubſcribing the Declaration, ©: without Noti 
given of the Sentence of Deprivation, | | 

Ceſſion.] Where an Avoidance is by Ceſſion the is 
bound to take notice thereof at his Peril. Apo 

Death.) He is alſo bound to take the like Notice upon an 
Avoidance by Death, and in ſuch Caſe the fix Months are to 
be accounted from that Time in which he (9 might reaſonably 
N hays Notice, and not immediately after the Death of the In- 
cum nt. . ' 

Depibatton. ] In Caſes of Depriyation, Notice muſt be gi- 
ven to the Patron by the Ordinary re the Title by La 
ſhall accrew, and this muft be perſonal Notice, if the Patron 
lives in the ſame Couney but if in another County, then No- 
tice muft be publiſhed in the Pariſh Church, and on the 
Church - door; but this is altimum refugium, as my Lord: Nyer 


» 1 And. 63. 6 Rex 29. Yely ; 8 ö ee 4 
2Rol. Abt. 3. * Mi 7 09 on © 
e's = © | 


. 420 EF : Notice. ER T3 
(ey calls it, for if it can he done in Perſon *tis better; and *tis 
to he obſerved, that ſuch Notice muſt expreſs (f] the Cauſe 

of Deprivation. * | h 

As for inſtance, if the Parſon is deprived for not reading the 

Articles of Religion, the Biſhop ought to inform the Patron 

that his Clerk did not read them, &c. for which Neglect be is 

| deprived, and thereupon it belonged to the Patron to Preſent, 
and ſo is the firſt Reſolution in 4 Green's Caſe. | BY 
Bur in this Caſe, Notice or not ſeems chiefly to affect the 

Ordinary, for he ſhall have no Benefit of a Lapſe, till Notice 

given to the Patron, and his Refuſal for Six Months; but the 
Church. being actually void upon a Deprivation, the true Pa- 

"tron is at his Peril to take Notice of it in reſpe& to a Stranger, 

*tho' he is not hound to do it in reſpe to the Ordinary; for if 
a Stranger (g) ſhould Preſent, and his Clerk is admitted and 

inſtituted, and the Six Months pals, he hath got a Right by 

_Ufurpation. | Top * | 

Bturait:p. ) Where the Avoidance is by taking a ſecond Be- 
nefice, tis neceſſary to know wherein the Canon Law differs 
from the Stature Law as to this Matter; viz. By the Canons of 
the Church, if a Clerk hath a Benefice under 8 7. per Annum, 

and he is inſtituted into another, of what Value ſoever, whe- 
ther little or great, the firſt is void de jure, but not de F ons 
till Sentence of Deprivation %) and becauſe the Avoidance 
was by the Canon Law, therefore no Lapſe can incur to the 
Ordinary till Notice given to the Patron, 

But he may Preſent within the Six Months (7) and before 
any Sentence of Deprivation, or he may refuſe till the Clerk 
is actually deprived and Notice given, &c, 3 

By the Statute, if a Clerk hath a Benefice of 8 J. 0 Annum, 
or above, and takes another of any Value; the firtt is ipſo facto 
void, and the Patron is not to expect any Notice from the Or- 

dinary, becauſe the Avoidance, in Caſes of | lurality, is now 


- 


: 


'eftabliſh:4 by (r) Act of Parliament, and of ſuch Avoidances 
the Patron muſt take Notice at his Peril. 
ell ana- on. ] In Caſes of Refgnarion Notice muſt be given 
to the Patron, and that by the Ordinary, to whom the Bene- 
fize was resigned; and if he ſhould die before he gives Notice, 
the Guardians ot the Spiritualties muſt do it; and if they neg- 
lect, . then it muſt be done by the ſucceeding Biſhop, before any 
Title of Lapſe ſhall accrew to him. 
Now, ia this Caſe, as well as in Caſes of Deprivation, the 
Patron may take Notice if he will; bot if he ſutfer a Stranger 
to prefent, and his Clerk gets Admiiſion, f9c. and the Six Months 
e) Dyer 328. . '(f) Yelv. 7, 6 Rep: 29. 6 Rep. 39- 
* (£) 2 Rol. Abr. 30 Hob. 318. (b) 2 Rol. abt. 36452 . 
i) Moor 542. Cro. Eliz. 601. 4 Rep. 75. Vaugh. 131. 
() Jones 377, 404. Dyer 237. 


paſs 


(s, this Preſentation and Incumbe cy make an Uſur tion, 
Pecapſe the Induction is à publick and notorious Act; U) and 
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therefore the true Patron ought to tak; Notice of it at his Pe- , 


ril, that he may provide a proper Remedy within Time, and 
not loſe his Preſentation, unleſs the Reſignation was by Fraud 


and Contrivance to defeat the true. Patron, for then Notice 


muſt be given of the Reſignation. | * 
if the Biſhop refuſed to admit the Clerk 


preſented to him, in, ſuch Caſe he muſt give oor Ng ey 


4 


otice to the Patron, and ſhew for what Rea- Cierk, 


* 


# 
9 


ſon he refuſe; (*») and this muſt be in ſome reaſonable Time, 


a Month is too long. 


But they diſtingviſm between a Clerk of a Spiritual Perſon, 
and of a Layman ; (=) for-in the firſt Caſe he is not bound. to 


give Notice, becauſe a Spiritual Perſon ſhould have preſented. 
one qualified in all Re fit for the Cure; but he is bound. 
to give Notice to a Lay-Patron where he refuſes his Clerk. 
_ *Tis a common Opinion, that the Pariſhi- Oetting out 
oners are bound to give the Parſon 2 T wt va 2 
of ſetting out their Tyches; 'tis true, the tote. 
Canon Law obliged them - ſo to do, but *tis otherwiſe by the 
Common Law, Which prevails in this Caſe; for if the Pariſhi- 
oner ſets out his Tythes (o) truly, he js not bound to give No- 
tice, either to the Parſon-himſelf, or apy other general Notice, 
at the Church, of the Time when he ſhall ſet them out. 

He cannot obſtruct either the Parſon or his Servants to be 
there, (p) who are bound to carry the Tythes away in conves 
nient Time after they are ſet out ; if they neglect, in ſuch Caſe 
the Pariſhioner ought. to give Notice that the Tythes are ſet 
out, otherwiſe he cannot have an Action for not carrying them 
away. N - 7 «0h (ho 7 29 3 


XN obi was an Office performed at Funerals, when 
| Corps was in the Church, and before it was buried; it 
| afterwards came to be Anniverſary, and then Money or Lan 
were given towards the Maintenance of the Prieft, who ſhould 
perform this Office every Year. ff gd | 
|} 9blations and Obvextzons are Two Words ſignify ing the ſame 
Thing, and are uſually accounted to be whatever is given, or 
offered by Religious Chriſtians to God and the Church, whe- 
ther in Lands or Goods; and *tis not material whether ſuch 
Things are given by Will, or otherwiſe, - : 
Tis probable that the Example of St. Paul might incite the 
Primitiye Chriſtians ta offer theſe Gifts to the Church, for he 


(1) 2 Rol. Abr. 369, () Cro. Eliz. 1 1 Leon, 31, (=) 
r 


3 Leon. 46. Latch. 192, 253. () 1 Rol. 48 1 1. 
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(p) 11. 336. Godb. 229. Noy 19. 2 Vent. 4 
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appointed every one of his Corinthians and Galatians to yield 
ſomething to God for the Saints every Lord's Day; but this 
being thought too often, therefore Tertullian tells us it was af- 
terwards done every Month, and then ad libitum; but it was al- 
ways the Cuftom for Communicants to offer ſomething at recei- 
ving the Sacrament, as well for holy Uſes, as for Relief of the 
Poor, which Cuftom is, or ought to be obſerved at this Day. 
In the firſt Ages of the Church thoſe Depts Pietatis, (q) 
which are mentioned by Tertullian in his Age 1 * were all 
voluntary 0blatzons, and they were received in lien LS Good. 
for the Chriftians at that Time lived chiefly in Cities, and gave 
out of their common Stock, both to maintain the Church, and 
thoſe who ſerved at the Altar. | 
But when their Numbers encreaſed, and they were ſpread' 
abroad in the Countries, then a more fixed Maintenance was 
neceſſary for the Clergy, but ſtill Oblations were made by 
the People, which if in the Mother-Church then the Biſhop 
half, and the other was divided amongft the Clergy ; but 
if offered in a Pariſh-Church, then the Biſhop had à Third 
Part, and no more. | | | 
* Theſe Oblationt, which at firſt were voluntary, did after- 
wards by à continual Payment become due by Cuſtom. 
Ti true, there are Canons which require every one who ap- 
proaches the Altar to make ſome Oblation to it, as a Thing 
convenient to be done. S 
And 'tis probable that in Obedience to the Canons it became 
Cuftomary for every Man who made a Will before the Refor- 
mation to deviſe ſomething unto the high Altar of the Church 
where he lived, and ſomething likewiſe to the Mother-Church 
or Cathedral; and thoſe who were to be buried in the Chur 
uſually gave ſomething towards its Reparations. * 
But at the great Feftivals all People were obliged to offer 
ſomething, not only as convenient, but as a Duty ; but the Pro- 
portion was left to the Diſcretion of the Giver, and I think 
with great Reaſon; for the Bounty of the Chriftians in thoſe 
Ages was ſo great, that Men would build Churches on their 
own Lands, on Purpoſe that they might have an equa! Share of 
thoſe Oblations with the Clergy. | | 
And this might be the Occaſion that the Emperors, Conſtan- 
tine and Valemtinian, made Laws to Prohibit ſuch exceſhve Gifts, 
which = ms Days were kept in' Store-houſes built for that 
But in ſucceeding Ages there was little occafion for ſuch 
Laws, for the Zeal of the People was ſo confiderably abated, 
that inſtead of thoſe Repoſitories the Clergy had little Chefts 
to contain thoſe Gifts, till at laſt 1 led into ſo ſmall 
22 that now they can ſcarce be felt in the Parſon's 
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Beſides thoſe Oblations ma by the Living, it was then al- 
ſo uſual to offer ſomething at the death of Perſons, which our 
Saxon Anceſtors called the Symbolum anime, and we, from 
them, call it the Saxon Soul-Shot z and this was at firſt di ſtintt 
from a Mortuary, though probably it might afterwards give a 
riſe tothat Duty. | THEY 
There were many other occaſional Oblations in thoſe Days, 
upon particular Services, and at certain Times, as at Marri- 
ges, at Churching Women, Chriftning, Burials, and theſe 
were due by Cuſtom ; the Oblation of Fowls at Chriſtmas, and 
the firſt Fruits of Carn payable on St. Martin's-Day. 
The Offerings likewiſe at Faſter are due by Cuſtom, for they 
are not voluntary Oblations, but are paid as a Compoſition for 
Perſonal Tythes due at that Time, and not for Sacraments, as 
ſome have imagined z for if ſuch yas Wy 4 are not Perſonal - 
Tythes, then none are paid in England; for who pays any thing 
out of the Profits which ariſe by manual Occupations, or for' 
Merchandize, beſides theſe Cuſtomary Ofecings at Eafter ?, 
T heſe are confirmed by the Statute (a) to ſuch Perſons, and 
to be paid in ſuch Places where the ſame hath been uſed to be 
paid for 40 Years before that Act was made, but Day-Labourers 
are excepted, ſo that thoſe Cuſtomary Offerings, thus confirm- 
ed, are recoverable in the Spiritual Court ; and Sir Symon 
Degg was of Opinion, that an Action. may be formed on the Sta-: 
tute of Ed. 6, at Common Law, but I cannot well apprebend 
how an Action at Common Law may be formed on a Statute. 
That Statute likewiſe enjoyns that the Payment ſhall be made 
in the Place where the Party dwells, at ſuch Four Offering- 
Days as heretofore, that is, at Chriſtmas, Eaſter, Whitſuntide, 
and on the Feaſt-Day of that Saint to whom the Pariſh-Church 
was dedicated, and if no ſuch Dedication, then it was to be 
paid at Eaſter. " 
Thus the Profits of the Churches in London, and in other 
| aq Cities, were originally Oblations and Obventions, which 
or many Ages have been called Tythes ; they could not be 
Prædial unleſs the Houſes grew out of the Ground, and they | 
could not be mix'd Tythes, for though ſomething might ariſe by 
the Induſtry of Men, yet it wasnot out of the Earth, ſo that it 
muſt be a Perſonal Tythe or nothing, and therefore thoſe Cu- 
ſtomary Offerings at Marriages, Churching of Women, Cc. 
which were paid before the Statute, ought to be paid now, and 
are recoverable in the Spiritual Court. | | 
This is likewiſe enjoyn'd by the Statute 32 F. 8. * 7. w 
8 all Perſons duely to ſet erk. and pay all Tythes and 
Offerings according to the Cuſtom of the Places where they 
grow due z and that the Party neglecting, may be cited before 
an Eccleſiaſtical Judge, who hath Power to determine the Mat- 
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ter according to the Eccleſiaſtical Laws; and if he Appeal, the 
Judge may award Cofts, and compel the Appellant to pay the 
ame by Eccleſia ſtical Cenſures, ta 3 of the Appeal to 
reſtore the Coſts in Caſe the Appeal ſhall be gs againſt 
him; and if after Sentence given, the Party ftill refuſes to pay 
this Duty, then, upon Certificate from the Judge, Two Juftices 
of Peace Quorum unus may commit him to Goal, there to remain 
till he enter into a Recognizance with Sureties to perform the 
Sentence; but this Statute doth not extend to the City of Lon- 
don, or the Suburbs thereof, tis confirmed by 2 & 3 Ed., 6. 
C 13. d 15 , 
h word Offering in this Statute extends to all Cuſtomary 
Payments for —_— Churchings, Burials, and Marri- 
ages; but not to other Church Duties, as Corrodies, Mortua- 
"Ties, Je. and tis to be obſerved, that wherever Coſts are 
awarded by Virtue of the Statute 32 H. 8. the Cauſe muſt pro- 
| perly belong to the Juriſdiftion of the Spiritual Court, other- 
iſe a Prohibition will be granted as well to the principal 
Cauſe, as to the Coſts. 
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HH E Apoftles appointed 12 Prieſts and Deacons to 
| be the ſtanding Guides and Governors of the Church; 
| and becauſe there ſnould be a Succeſſion of them continued in all 
Ages, for the Peace and Preſeryation of thoſe Churches which 
they had planted, therefore tis neceſſary that there ſhould be a 
Power lodged ſome where, to ſet a-part ſome diftin& Orders of 
| Men to thoſe publick Offices, and this is called Ordination. 
All hold it neceſſary that there ſſſould be ſuch a Power, but 
they diſpute where it is. 
T hoſe whodifſent from Epiſcopacy affirm, that a Man ought 
not to take upon him the Miniſtry without a lawful Call, which 
is very true. They likewiſe agree, that Ordination ought to 
be continued, and they define it to be a ſolemn ſetting a-part 
ſome Perſon to a Church Office; but they ſay tis not only to be 
done by Impoſition of Hands and Prayer, but with Fafting by 
. Prea ＋ ters, and that thoſe, ho are not ſet a · part them- 
ſelves for the Work of the Miniftry, have no Power to joyn in 
ſetting a- part others for that purpoſe ; and this Form of Ordi- 
nation was propoſed to the Parliament, in the Year 1643. by 
an Aſſembly of thoſe Perſons, in order to be ratified | 
There are another ſort of * who diſſent from Epiſcopa- 
ex. and they hold, that where there are no ſuch Preaching · Pre /. 
byters, in ſuch Caſe other Perſons, ſufficiently qualified and ap- 
proved for their Gifts and Graces by other Minifters, being 
choſen by the People, and ſet a-part for the Miniftry, by Pray- 
er and Faſting in the Congregation, may exerciſe that Wes 
hoon I EI "594 : , ſo 
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ſo that ſome. place the Power of Ordination in ſimple Presby- 
ters, and others in the People. A 4 

Archbiſhop Pane who never favoured Prebytery, ſeemed 
to allow this way of Ordination; for when Prelacy was erected 
in Scotland, and ſome of their Presbyters being elected Biſhops, 
and to be conſecrated here, Biſhop Andrews propoſed, that 
they ought firſt to be ordained Nene not 1 get been 
Epiſcopally ordained ; but that Archbiſhop was o inion, 
that there was no neceflity of their Reordination, for, where a 
14 cannot be had, an Ordination even by Presbyters* was 

lawful. 2 g 

There are ſome who have advanced very ſtrange Notions of 
Ordination, telling the World that 'tis not to be juſtified hy 
the Scripture; and the Word it ſelf ſignifies a lifting up cf 
Hands, and is uſed in Scripture for giving a Vote, whichinall 
popular Aſſemblies is Cuſtomary even at this Day; from whence 
they infer, that the Chriſtian Churches were at firſt Democra- 
tical, that is, the whole Congregation choſe their Paſtor ; and 
that by Virtue of ſuch Choice he did not pretend to any pecu- 
liar juriſdiction diftin& from others, but he was only approved 
by the Congregation for his Parts, and appointed to inftru the 
People, to viſit the Sick, and to perform all other Offices of a 
Miniſter ; andat other Times he followed his Trade, and that 
the Chriſtians in thoſe Days had nonotion how a Paſtor could 
A e to any Succeſſion to 3 him for the Miniſtry, for 
that the Pretence of diſpenſing Divine Things, by a meer Human 
Conſtitution, was ſuch an Abſurdity, that it could not be re- 
conciled to Reaſon. 2 3 f 1 

This and many more ſuch Calumnies were caſt on Ordina- 
tion, and the Biſhops themſclyes were called Ordination- Mon- 
gers ; but it was by thoſe who alledged that the Purity of the 

-hriftian Religion, and the good and orderly Government of 
8 World had been much better provided for without any 
ergy. 41 e . + 
But I ſhall ſhew from Scripture, from Antiquity, and from 
the concurrent Teſtimony of the Fathers, that Biſhops had, and 
pught to have the Power of Ordination. 

When our Saviour eftabliſhed the Chriſtian Church, he made 
his Apoftles Governors thereof, and veſted them with a Power 
to ordain others to the Miniftry, and accordingly they ordain'd 
the Seven Deacons, and conſecrated St. James Biſhop of Feruſa- 

lem, and he ordained Presbyters of that Church. _— 

That Timothy, as ſoon as he was made a Biſhop of Epheſus, 
by the great Apoſtle of the Gentiles, but not before, had this 
Power of Ordination, tnis is allowed by St. Chryſoftomr himſelf, 
who magnified the Power of Presbyters more than any of the 
Fathers; and he proves it thus, viz. becauſe St. Paul gave 
| 4 wa Caution not to admit any one raſhly to an Eccleſiattical 
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'Tis true, he likewiſe bid him not to deſpiſe the Gift which 
was given to him by Prophecy, with laying on Hands of the 
Com ny of Elderſhip; but he could not mean by thoſe Words 
an allem ly of ordinary Presbyters, for as ſuch they could not 
haye conferred ny paragon) Commiſſion, 8 upon 
Timothy, becauſe he was at that yery Time a Biſhop, and or- 
dained by St. Paul himſelf. 

He had a Juriſdiftion over all the Presbyters of Aa, for he 
had Power given him by that Apoſtle to enqui re into their Con- 
verſation and Abilities, and then to admit them into that Holy 
- Office, if he found them qualified, and not otherwiſe. 

Titus had the ſame Power throughout that populous Iſland of 
Crete, and theſe Things are ſo plain, that they muſt deny the 
Authority of the Scriptures, who deny the Power of Ordina- 
tion to be originally in Biſhops, and therefore they have invent- 
ed a ſenſeleſs den viz. that though Timothy and Titus 
were ſuperior to Presbyters, yet their Power was but Tempo- 
rary, for they were choſen by the Apoſtles at that Time upon a 
particular Occaſion to preſide in the Aſſemblies of Presbyters, 
to moderate the Affairs of thoſe Churches, which Power was 
todetermine at the Expiration of their Commiſſion. 

But this cannot be proved by Hiſtory, or any Records; tis a 
meer imaginary Whimſy, contrived to make a Parity between 
thoſe T wo diftint Orders of Men, and it can have no Founda- 
tion in Scripture, from the promiſcuous Uſe of the Wordg Bi- 
ſbop and Presbyter; for tho? tis true, that the laſt is uſed to 
ſhew the Humility of a Biſhop, yet *tis as true that the word 
Apoſtle is likewiſe uſed to ſhew his Syperiority, | 

So that in the primitive Times Biihops, ordained as Biſhops 
and not as Presbyters, and the very Act of Ordination was not 
then a Power of Order, but it was an Act of juriſdiction. This 
Diſtinction hath ſince been found out by the Schoolmen, for in 
thoſe Days, asit hath been already obſerved, Biſhops and Pres- 

ters were accounted diftintt in Order, whatever hath of late 
” e advanced to the contrary, 

Therefore the Objection, that a Biſhop and Presbyter were 
veither diſtin in Order or Office, that t 0 the Apoſtles and 
tboſę who immediately ſucceeded them, exerciſed a large Ju- 
_ riſdidtion, yet it was granted to them by our Saviour, as they 
were Apoſtles, and did in no wiſe concern their Succeſſors, to 

hom he gave no ſuch Authority, nor any manner of Supe- 

ority over their Fellow-Presbyters, Theſe, and ſuch like, are 
Doctrines which neither agree with the 71 nor with the 
Fathers, hay are contrary to the plain and conftant uſage in 
he Church for 1600 Years, during all which Time moſt Chri- 
ian Churches have been governed by Biſhops ; and tho* ſome 
of the reformed had not that form of Government amongſt 
them, yet Calvin and Beda, who were the moſt learned amongſt 
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them, have approyed and commended it ; and not only fo, but 
lamented that they were not permitted to retain it. 
But to ſhew that a Biſhop and Presbyter were not accounted 
by the Fathers to be the ſame Thing, I ſhall inſtance the Opi- 
nions of Clemens Romanus, and. Hermes, who lived and wrote 
in the Firſt Century, and both of them affirmed they were di- 
ſtin& in Order, and ſo did St. /gnativs, and others in the Se- 
cond Century, ſo that we have at leaſt as equal Authority to 
believe that this Power of Ordination was originally in Bi» 
ſhops, as we have to believe ſuch Parts of the Scripture to be 
Canonical, becauſe thoſe Books which were Apocryphal were 
not divided from the other till the Second Century, and the 
fore thoſe, which are admitted to be Canonical by the Chyrch, 
muſt dgpeyd upon the Credit of thofe Fathers who lived in that 
ver ntu „ 8 e 

it we look into the Eccleſiaſtical Hiftories, we ſhall find 
that this Power was in the d in the firſt Four Centyriesz 
*tis evident from the Apoſtolical Canons in the Second Century, 
and by ſeveral other Canons made in General Councils; and 
+ though the Presbyters of the Weſtern Church were allowed to la 
on their Handz at Ordinations, at the fame Time with the Bi- 
ſhop, yet that was not of ty, but only for the greater So- 
lemnity of the Act, and this is allowed by Salmaſfius himſelf, 
(a) who cannot be thought Partial in favour of Epiſcopacy.' © + 
But there are ſome who will have it, that St. Jeromr in hisEpiſtle 
to Evagrius affirms, (2 that the Presbyters of Alexandria or- 
dained their own Biſbop from the Time of St, Mark to the 
Time of Heracles and Dionyfius, who were Biſhops and Presby- 
ters there, and this is produced as a common Allegation againſt 
the Right of Biſhops to Ordain, ce. | 100 
But it will appear otherwiſe upon reading the Words, for 
he tells us, that they choſe one out of their Number, and placed 
him in higher Degree than the reft, whom they called a Biſhop, 
uſt as an Army chooſes a General, &e. ſo that he ſpeaks of tho 
Election, and not of the Ordination; for: the pea a Perſen 
on the Biſhop's Throne was in thoſe Days a'Sign that ho'was 
oo May eleckedd, but the Ordination was performed by other 
iſhops. AY | wa 
- 'Tis true, ſome Presbyters did undertake to Ordain without 
the Biſhops, but thoſe Ordinatians were always condem 
as invalid, and to be meer Ufurpations upon the Power 6f Bi- 
ſhops : Many Inftances of this Nature may be found in Belugias 
too tedious to repeat, and even Novarias himſelf, who was a Pres- 
byter at Rome, and a great Diſturber of that Church, would. 
not venture on ſuch an Ordination, when he oppoſed: Corneliut, 
and attempted to be made Biſhop of Rome, but ſent for Three 
Biſhops out of remote Parts of ſtahy to Ordain him. | 42.9 
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After all, we are told by a late wrong Aſſerter of the Rights ? 
of the Church, (c) that Archbiſhop Cranmer, at a Conlult ot the. 
moſt eminent Nivines of his Time, gave it under his Hand, 
that the Ceremonies and Solemuities uled in admitting Biſhops 
and Prieſts to their reſpettive Offices were not of Neceſſity, but 
only to preſerve Order; and that God never promiſed more 
Grace in committing the Eccleliaftical, than the Civil Offices; 
for the Scripture doth not require that a Biſhop ſhould be Con- 
ſecrated, ſince the very Elettion or Appointment is ſufficient. 
But with his leave, tis very doubcttul whether that Archbi- 
ſhop was ever of that Opinion, but if he was, he came to be 
better adviſcd, for he changed it; and this appears from his 
Sermon concerning the Authority of Kings, which is in his 
Book, entituled,Careckiſmus; and there he obterved that St. Paul 
politively declared it to be neceſſary to Salvation to Have 
Preachers and Minifters of the Word that ſuch Preachers muſt 
not aſſume that Honour before they were called, but muſt be 
ordained to that Holy Office, and ſent to ys by God, and that 
except they are ſo ſent, they cannot Teach with effect. 
I know it has been objected againſt my Lord of Sarum, that in 
his learned Expoſition of the Articles he ſeems to favour that ſu 
poſed Opinion of that Archbiſhop, hy telling us, that if a Lyn y 
of C rang find the publick Worſhip defiled where they live, 
and do not know where they may conyeniently worſhip God in 
a regular Wayz in ſych Caſe, if the ſubmic to thoſe who are or- 
Jainkd to the louer Functions, or by a common Confent ſet up 
one of their own Npmher to be their Miniſter, and.tholud from 
ſuch a beginning grow .up to a regulated Conſtitution, though 
they are quite out of all Rule, yet if che Neceſſity is real, even 
our Church did for above half an Age, after the penning thoſe 
Articles, acknowledge a Foreign Church thus conſtituted to 
de a trye Church as tothe Eſſentials, notwithſtanding it was ir- 
Fegularly formed,and continued ſtill to be in an imperte& State. 
rom which - raragraph tis inferred, that if a Miniſter 
ſhould * thus ſet up without Ordination by à Biſhop, - this 
would be to. lodge an original Poyer in the People, in tavour 
Ant from Ep N11 | . 
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.of choſe who diſſent from Epiſcopacy, Sr 
I ſhall notenquire how far this may be allowed in Caſes of ab- 
«ſolute Neceſſity, tho? the Rule is, /nculpabilc judicandum oft quic- 
quid neceſſitas intulerit, and ſome learned Men are of Qimion, that 
tis better to art og irregular Clergy, than none to officiate in 
thoſe Churches which are retorm'd from the Church of Jaws eſpe- 
cially being compelled to Irregulaxities meerly by Neceſſy, and by 
the conſtant and willful Refuial of the Roman Biſhops" to Ordain 
| thoſe who have reform d from them: And this ſeems to be the O- 
-pinion of Biſbop Ayimer, at the beginning of the'Reformatien,who 

ordained his Forter to p. ay and admigiſter the Sacraments in 
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the Church at Pading, and juftified it by reaſon of the meanneſs 
of the ſtipend, where no Preacher could be had, 

But Tertullian in his Book De exhortatione caſtiratis went a lit- 
tle farther, for he tells us, abi Ecclefiaſtici ordinis non eft conſeſ- 
ſus ſacerdos es tibi ſolus, and *tis the Opinion of the learned - 
galtius, who publiſhed the Works of that Father, that by this 
Sentence, he meant Laicks might conſecrate, being in Places 
where they could have no Prieſts; and Grotius was of the ſa 
Opinion, which may be ſeen in his Diſſertation, de cænæ Ad mini- 
ftratione ubi paſtores non ſunt ; Eraſmus like wiſe, in one of his Let- 
ters to Biſhop Tonſtall, affirms, that in the Primitive Times 
the Faithful communicated together, there being often no 
Prieſt in their Company. A 

But 'tis very improbable, that Biſhops ſhould be wanting to 
ordain Prieſts, becauſe they being ſet over the Church by the 
Appointment of God himſelf, he will never ſuffer them to turn 
all Hereticks at once, but ſome will ſtill remain Orthodox, to 
whom thoſe Perſons who, are qualified, may reſort, to have 
their Epiſcopal Power communicated to them. n 

And as for the Quibble that which is out cf all Rule can ne- 
ver grow up to a regulated Conſtitution, it ſeems to me to be 
a very poor Witticiſme z for every one knows that the Pagans, 
who adore falſe Gods, have Rules and Orders in their ſolema 
Acts of Worſhip, and ſo from a wrong Foundation have grown 
up to a regulated Conſtitution, though they are out of the true 
Rule by which the Church of God is governed. 1 

Having ſaid thus much as to the Neceſſity of Ordination, 
and in whom the Power to Ordain is lodged, I ſhall proceed 

to ſhew what is rgquired by the Law of thoſe who are to be 

And firſt I ſhall take Notice of the (c) Ca- Wha: 6 
non, which requires that no Man ſhall be Or- hat is rea 
dained without a Title, and becauſe ſome nw of thoſe 
Perſons may not apprehend what is meant in _ to dee 
this place by the word Title, 1 ſhall explain Wind. 
what it is. | f . 

A Title, as it relates to the Clergy, was originally no more 
than entring their Names in the Biſhop's Roll, and then they 
had Authority to aſſiſt in the Miniſterial Functions amongſt t 
Preachers of that Hioceſs, and they had a Right to have a ſhare 
outof the Common Stock, or Treaſury of the Church, 

But ſince Churches were built, and Dioceſſes divided into 
Pariſhes, a Title is now an Aſſurance of being employ'd to of- 
ficiate in ſome place of Divine Worſhip; for by the Canon 
(4) no Man is to be ordained wrleſs be 75-10 be 4 Curate or Incum- 
bent, or 10 baue a Miniſter's Place im ſome Church, or unleſs be is 
tellow of ſme College in our Univerſities, or Maſter of Arts of Five 


( Canon 33. (4) Canon 33. s 
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Tears ſtanding, and liveth there at his own Cofts 3 and that the Bi. 
Jhep who — Clerk without @ Title, ſhall keep bim till preferred 
0 ome ce. f 
n Conformity to this Canon, Archbiſhop Zaud ſent Letters 
to all his Provincial Biſhops, requiting them not to admit any 
; Perſon into Orders, but thoſe who had a Title for their Main- 
tenance, in which Letters he declared what ſhould be a Title. 
A Preſentation to ſome Eccleſiaſtical Preferment, a Certif. 
cafe that he is provided of ſome void Church; a Grant of ſome 
Petty Canons Place, or the like, in a Coltegs or Cathedral 
Educed, a Fellow of ſome College of our Univerſities, or a 
Chaplain there; a Mafter of Arts of Five Years ſtanding, c. 
or it the Biſhop who Ordains the Clerk intends ſhortly after- 
wards to admit him to ſome Benefice or Curacy then void. 
Mr. Prynn, who found fault with every thing either ſaid or 
done by that Archbiſhop, (e) tells us, that this ſeemed very 
fair prom facie, but that there was anguis in berba, becauſe 
neither a Ze&urer or Chaplain 10 4 Noble man was allowed by the 

Archbiſhop to be a Canonical Title, and that by this means 

young Divines would be made more dependant on Biſhops than 

on the Lords or Commons; which is a falſe Suggeſtion, for their 

Right of Preſentation was not impeached by rhoſe Circular 
Terte/s, or any thing therein contained. | 

There is another Canon (f) which prohibits Biſhops ta ad- 
mit any Perſon to Orders, who is not of his own Dioceſs, un- 
leſs he is of one of our Univerſities, or bring Dimiſſory Letters 
from the Biſhop in whoſe Dioceſs he reſides. 

And by the Statute 15 Eliz. cap. 12. he who is to be ordain- 
ed Prieft muſt bring a Teſtimonial from Four Perſons (known 
to the Biſhop to be of ſound Religion) of his Life and Doctrine, 
that is, as to his Manners, for the chief Things to be enquired 
into are, whether the Perſon be commendandus ſcientia © mori- 
bes, and the Biſhop himſelf is the proper Judge as to his Learn- 

but he muſt be directed as to his Manners, by the Teſtimo- 
nia l of other Perſons, | | ; 

I ſhall now proceed to ſhew the ancient Form of Ordaining 

Priefts and Bithops, but it will be a very difficult Undertaking 
to give a true Account of the Form of Ordinations in the 
Primitive Churches, becauſe many of the Regiſters of thoſe 

- Churches were deſtroy d by the perſecuting Heathens. 
However, I ſhall give a fair unt of thoſe Forms in the 
Latin Churc which I find in Morinus, who bas publiſhed the 
moſt ancient Rituals of that Church, by which it will appear 
wy Te "r= px wt were — 3 at * — 
which is about inning of the Six tury, and what 
— Rites peraded to them 


inlignificant Ceremonies and have becn ſu 
fince that Time. 


"(c) Canterb. Doom, 384 (J) Can. 3 
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Thoſe Rituals tells us, That the Form 
then uſed was for the Biſhop to bleſs the OR 

Prieft to be ordained, laying his Hand on | 
the Prieft's Head, and that all the 5 were to 
to hold their Hands on his Head, near the of the Biſhop, 
and at the ſame Time. f 5 
'Tis probable, that all Ordinations in the Chriſtian Church 
were made by Impoſition of Hands and Prayer, from the firſt 
Precedent of making a Deacon, which was done by the Apoſtles 
themſelves in that manner; but long before that Time, Impoſi- 
tion of Hands was a Solemnity uſed amongt the Jews, to de- 
note the Perſon who was deſigned for an Otnce of Dignity, or 
any Place of Truft. } 
Then they pray'd for him that God would multiply his Hea- 
venly Gifts, and pour forth the Holy Ghoſt upon him 
Then followed the ſecration Prayer, viz. That God, 
who ſet up the High Priefts to Rule the Fang, did afterwards 
chooſe Prieſts of an inferior Order to aſſiſt them, that he in- 
fuſed into the Sons 05 Aaron ſome of that fulneſs which was in 
their Father, that their Miniſtry might be ſutficient both for 
the Sacrifices and Sacraments, that the ſame God did likewiſe 
add Aſſiſtants to the Apoſtles who taught the true Faith, there- 
fore they beſeeched him to grant to the Perſon then to be or- 
dained the Dignity of the Prieſthood, Go. | 
Then they all joined in one Prayer of Conſummation, that 
the Perſon thus conſecrated might obtain the Bleſſing of the 
Prieſthood, and the Gifts of the Holy Ghoſt, Oc. | 
And in the laſt Place there was a Prayer of Benedicton, viz. 
that God would Bleſs his Servant who was thus dedicated to 
the Honour of the Priefthood, that by his Life and Converſati- 


on he might prove himſelf to be inſtructed in thoſe Dorines 


which St. Paul delivered to Timothy, and that he might medi- 
tate on the Law of God both in the Day and Night, and believe 
what he read, and teach what he believed, ©&c, 

I do not find that any particular Words were uſed by the 
Biſhop. when he laid his Hand on the Prieſt's Head, till ſome 
Ages afterwards, and then theſe Words were pronounced, vi. 

ale thou Power 10 read the Goſpel in the Church of God, as well for 
tbe W e the Dead. In the Name of the Father, Oe. But 
rinus has diſcovered the Interpolation of theſe Words, in an old 
Margia of the Ritual cop Years fince, both in freſher Writing 
and Ink; and this was fince the Doctrine of Purgatory was in- 
vented; afterwards theſe Words were uſed, vit . Receive the Ho- 
ly Gboft, whoſe Sins you remit are remined to them, and whoſe 
Sn you retain they are retained. | 5 

In latter Rituals the giving Veſtment was added, and the 
anointing the Hands of the Prieft, and a 9 Form ob 
Bleſſing them, and then the anointing his Head, 1 


Ate, 


** 
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. Afterwards there was another Ceremony added in putting 
on the Veſtment, which was uſually done by the Biſhop, ſaying 
theſe Words, viz. Take the Mal of God for tit Sweet, and 2 
Burden is Light. | > a 
Then the Caſula was = on, and theſe Words were added, 
viz, Let the Lord Cloath thee withthe Robe of Innocence; then the 
Patin was delivered with the Hoff, and the Cup with the Wine, 
and theſe Words were pronounced, viz. Do thou take Power to 
offer Sacrifices, and to celebrate the Maſs as well for the Living, as 
ihe Dead. FEM | E | 
And laſtly, the Biſhop made a Croſs on the Prieft with Oy! 
and Chriſme, and kiſſed him, and this was the manner of Or- 


daining Prieſts. 11 38 1 5 
a Tam now to the ancient Form of Oc- 
8 1 daining a Biſhop : This was an Office not li- 
? mired to any conſtant Method, but received 
Alterations in ſeveral Ages. | 
At firſt the People were admoniſhed how necefſary it was for 
one Biſhop to ſucceed another, and being certified that the 


Clergy had choſe a Succeſſor, they were detired to approve ſuch 


Choice. | 
Then followed ſome Collects to this effect, viz. I hat God 
would give Grace to this his Servant, whom he had ap- 
apointed by the Suffrages of the People to be raiſed from the 
Seat of the Elders to be placed with their Princes; that he be- 
ing now a Governor might not be lifred up, but as he was 

greater, ſo he might be more humble, Ce. | 
Then there was a Prayer of Conſecration, that God would 
give Grace to his Servant choſen to the Miniſtry of the High 
Friefthood ; that whatever his Garments former ly fignified in 
the Curioſity of the Workmanſhip might appear very bright in 
the Manners and Behaviour of the Biſhop Ele, that God 
would give him an Epiſcopal Chair to govern the Church, and 
that he would be unto him both Authority and Power, and 
multi ply his Bleſſings and Grace pn him, that he might be fitted 
by his Gifts to implore his Mercy, Oc. | , 
Then followed ſome Colletts and Prayers for the new Bi- 


P- ** 9 
la another Ritual ſome Queſtions were asked of the Biſhop, 


viz. whether he is 72 Humble, Affable, and learn- 
ed in the Scriptures and Eccleſiaſtical Doctrines, &+. and after 
this Examination, Two Biſhops were to lay the Goſpels on his 
Head, and-one Reon the Blefling, all che Biſhops pre- 
ſent were likewiſe to lay their Hands on his Head, : 

Then the Patin with the Hoſt, and the Cup with the Wine 
were given to him in theſe Words, viz, Receive Power 10 offer 
Sacrifice, and his Hand and Head were anointed with Holy 


OyL 
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Afterwards Two new Rites were added, viz. The givin 
Inveftiture * Ring and Staff; the Ring was given with theſe 


Words, viz. That he would be mindful of the Eccleſiaſtical 
Wedding, and the Love of God, in that Day he obtained the 
Honour to be a Biſhop, receive therefore the Ring and Seal of 
Diſcretion, Oc. | . 
In giving the Staff theſe Words were uſed, viz, Receive the 
Staff, the Sign of the Sacred Government, that you may 
ftrengthen the Weak, confirm the Doubtful, and correct the 
Wicked; and afterwards it was bleſſed in theſe Words, 


Tu Baculus noſtræ © Rector per ſecula Vite, 
Iſtum ſanftifica Pietatis jure Bacillum, 
Quo mala ſternantur; quo ſemper recta regantur. 


Then there was another new Rite added, which may be 
found in the Roman Pontifical, and that was the giving the 
— in theſe Words, Cc. Receive this Goſpel, and go and 
teach all Nations. N : 

Then another Rite was added of putting the Chriſme bs ge 
the Thumb, and a Mitre en his Head, till at laſt it was made a 
Sacrament, | 

From all which it appears that the ancient Form of Ordain- 
ing Presbyters was by Impaſition of Hands, which was only 2 
Deſignation of the Perſon, and by a Conſecration-Prayer, of 

which there was no ſet Form, for every Biſhop had Liberty to 
uſe what Prayer he thought fit, ſo as it contained the Subſtance 
of the Benedittion, 

'Tis true, the Words Receive thou the Holy Ghoſt, Cc. are in 
none of theſe ancient Rituals, however, they are in the Roman 
Pontifical ; but if other Churches did alter or ſuperad to thoſe 
ancient F6rms, the Church of England hath equal Power to 
make her own Ritual in Point of Ordination. 

Therefore our Reformers rejected all thoſe inſignificantForms 
of bleſſing the Hands of the Prieſt, and anointing them and 
his Head, the giving the conſecrated Garments, and the Pat- 
ten and Cup, and many other Ceremonies z, and in the Begin- 
ning of the Reformation, this amongſt the reſt of the Divine 
Offices was thought fit to be reformed ; and for that Purpoſe 
Anno 3 Ed. 6. a Bill paſſed beth Houſes of Parliament, pur- 
porting that ſuch Forms and no other ſhould be uſed, which 

ould be ſet forth by Six Biſhops and Six other Divines, to be 
commiſſioned by that King, 8 his Broad Seal, and accord- 


ingly in the next Year he appointed 12 Commiſſioners, of whom 
Heath, then Biſhop of Worceſter, was one who always oppoſed 


the Reformation in Parliament, and ny all, (except that Bi- 
pg Hands and 


ſhop) agreed to a Form as noy uſed by 
Prayer, and he refuſing was committed to 


4 Ff 


Fleet, * 
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The Form now uſed for Ordainin . Prieſt is thus, CES 
| After heni Creator is ſung, and ſome Pray- 
The F Da now ers, the Biſhop with the Prieſts then preſent 
* or laying their Hands ſeverally on the Prieſt's 
ing a Pal}. Head, the Biſhop pronounces theſe Words: 
Receive the Holy Ghoſt for the Office and Work of 4 Prieſt in the 
Church of God, now committed to thee by the Impoſ tion of our Hands; 
whoſe Sins thou doſt forgive are forgiven, a owe ins thou doſt 
retain are retained, and be thou a Feibfau Diſpe 72 the Word of 
God, and of his Holy Sacraments, in the Name of the Father, &c. 
T hen the Biſhop delivers a Bible to him with theſe Words, viz. 
Take thou Authority to preach the Word of God, and to miniſter the 
Sacraments in the Congregation where thou ſhalt be lawfully appointed, 
The learned Biſhop of Sarum (a) tells us, that ſome Additions 
were afterwards made to this Form, and this was by asking the 
Prieſt ſeveral Queſtions ;; the firſt is, | 


1. Whether he thinks himſelf truly called according to the 
Will of God? Oc. oY 
2. Whether he believes that the Holy Scriptures contain all 
Doctrines ſufficient for Salvation? | 
3. Whether he will inſtruct the People out of thoſe Scrip- 
tures * 
4. Whether he will be faithful to adminiſter thoſe Doctrines 
and Sacraments ? 7 
5. Whether he will baniſh all falſe Doftrines ? 
5. Whether he will be diligent in Prayers and n_ the 
; 8 and in his Studies, laying atide the Study of this 
orld * | 
7. Whether he will be diligent to order himſelf and Family 
according to the Doctrine of Chriſt ? | 
8, Whether he will maintain and promote Quietneſs and 
Peace, and Love among Chriftian P 2 Wy 
9. Whether he will obey his Ordinary 


Toall which rk ons the Prieft anſwers in the Affirmative z 
but if they were _—— confidered before ſuch Antwers were 
made, eſpecially the firft Queſtion, whether he thinks himſelf 
truly called according to the Will of God? That is, inwardly 
moved by the Holy Ghoſt to take upon him the Miniſtry, it 
might prove not only happy to the Perſon himſelf, but to thoſe 
who ſhall be afterwards under his Care. 

But when the Anſwer is ſuddenly — without any 

re vious Conſideration of ſuch important Queſtions; when a 

rieſt enters into Orders only to entitle bimſelf to a Benefice, 
without any inward Call from the Holy Ghoſt ; if this is the 
Caſe, (as I am afraid it too frequently happens) then he ſpeaks 
falſe in the Preſence of God, even upon the moſt ſolemn - 


6 
c 
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ſion, and this muſt be a ſham Dedication of himſelf to his Ser- 
vice; and ' tis very improbable that the God of Truth ſhould 
give any Bleſſing to the Services or Miniſtry of ſuch a Perſon, 
who leap'd into the Church by a wilful and premeditated Lie. 

Let ſuch Men conſider the ſevere Puniſhment of Korab and 
his Party to be buried alive, which will always remain as a 
dreadful Example to thoſe who thruſt themſelves into the Mi- 
niftry, without a Call from God; it was he alone that made 
Aaron's Rod to bloſſom, and who choſe thoſe to be his Mini- 
ſters whom he qualifies with Vertues ſuitable to ſo ſacred an 
Employment; now he, who raſhly engages himſelf in this ho- 
ly Office, without an inward Call from the Holy Ghoſt, kindles 
his Cenſer at. ſtrange Fire, and inſtead of being a Miniſter is a 
nb his _ 8 * 

I ſhall proceed to ſhew the Form now u 
for Ordatning a Biſhop. 2. 7 4 

One Biſhop muſt read the Communion = 4 Sithop. 
Service, and then Two other Biſho ps are to g : 
read ſeveral Prayers, Ce. and afterwards muſt preſent the Bi- 
ſhop Elect to the Archbiſhop, or to ſome other Biſhop lawfully 
commiſſioned, 3 

Then the Mandate for his Conſecration being produced, and 
the Oath of Supremacy taken, and that of Obedience to the Arch- 
biſhop; and after ſome Prayers and Queſtions asked after the 
ſame manner as before in the Ordination of Prieſts, the Archbi- 
ſhop and Biſhops preſent muſt lay their Hands on the Head of 
the Biſho ele, the Archbiſhop pronouncing theſe Words, vit. 
Receive the Holy Ghoſt for the Office and Work of @ Biſbop in the 
Church of God, now committed 10 thee by the Impoſution of our Hands, 
in the Name of the Father, &c. and remember that thou ftir up the 
Grace of God, which is given thee by the Impoſition of our Hands ; for 
God hath not given us the Spirit of Fear, but of Power, and Tove, 
and Soberneſs, | | . 

Then the Archbiſhop is to deliver a Bible to him, ſaying, 
Give heed umo Reading, Exhortation and Doctrine, and think upon 
the Things contained in this Book, and fo concludes with Prayers. 

But to return, we may ſee by the Form and Ordination of a 
Prieft what is now become his Duty 4 and when he hath thus 
ſolemnly promiſed to perform it, I cannot ſee how he can relin- 
quiſh it to the Care of a Curate. 

That learned Prelate before-mentioned tells us, that the 
Negligence and Faults of ſome of the Clergy have brought that 
Scandal on the Church, which could otherwiſe never fink in 
its Reputation; for the People, ſeeing ſuch plain and groſs 
Faults in the Behaviour of fome Miniſters, are firſt prejudiced 
againſt their Perſons, and then againſt the whole Church, up- 
on their Account; ſo that ſuch Men are not only anfwerable 
for the Souls committed to their Charge, but for thoſe Diviſiens 
which are amongſt us, which were chiefly occaſioned by their 
Negligence and Indiſcrotions = Ff23 1 


436 Pardon. 
I ſhall conclude. this Title with the Statute 13 Eliz. before- 
mentioned, which tells us what Qualifications are required in 
the Perſon to be Ordained, viz. That be muſt be learned in the 
Latin Tongue, and * rnfirufted in the Scripture, be muſt 
not be made a Prieſt, unleſs be is able to give the Biſhop an account 
of his Faith in Latin, according to the Articles of Religion, or have 
a ſpecial Gift or Ability to be a Preacher. EY 
And here I cannot but take Notice of that Miniſter who ſub- 
| ſcribed the 39 Articles thus, viz. Ego ſubſcribo ad trice na nove- 
na Articulorum Fidez ; I believe this Man was neither moved 
by the Holy Ghoſt to take upon him the Miniftry, nor able 
to give an Account of his Faith in Latin. LT OL 
Tis probable that there was ſome Promiſe, Agreement or 
Bond, * or other Aſſurance made to procure an Ordination for 
him at firſt; and if ſo, the Perſon procuring it forfeits 40 J. 
and the Clergyman ſo Ordained 101. to be divided between 
the Queen and Proſecutor, and ſhall loſe any Eccleſiaſtical Li- 
ving which he ſhall accept or take within Seven Years after 
ſuch corrupt entring into the Miniſtry, and the Patron may 
preſent, as if the Clerk was actually dead. | yt 


Organs. See Church, | 


Pardon. 


OST Cauſes of Deprivation may be remitted by a Par- 
don, unleſs where an At of Parliament interpoſes and 
makes a Living void; as for Inftance, upon an Avoidance for 
not reading the 39 Articles, a Pardon cannot reſtore the Party, 
becauſe by the Act the Puniſhment (a) is the Loſs of the Living, 
and tis not a Contempt for which he might be indited. - 
So where a Man is preſented by mom, a general Par- 
don will not ſettle him in the Living, becauſe the Church was 
never full of him by reaſon of the —_ : = 
Tis true, a Pardon will excuſe him from the Forfeiture of 
the double Value of the Benefice, and for that Reaſon it can 
never be recovered by an Informer; but the Church always 
remains void wherever the Preſentation is by S: 1079, * 
My Lord Hobart (b) was of Opinion, that tho' there is a 
Special Pardon of the very Act of Simom, yet the Church ftill 
remains void, becauſe the Pardon cannot enable a Clerk to 
hold a Benefice, whom an Att of Parliament hath diſabled, if 
it did, it would be a Diſpenſation with the Act it ſelf; there- 
fore, if Simony cannot be pardoned where 'tis expreſſed in a 
ſpecial Pardon, @ fortiori it cannot be pardoned by any gene- 
ral Words (c) in a Statute enumerating ſeveral ' Offences by 


* 31 Eliz, cap. (e) Cro, Eliz, 680, (6) Hob, 167. (e) Sid. 
Os | | | 
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Name, and then pardoning them, and all the Offences which the 
Queen can pardon, tho there is a ſudden 3 grey to the contra- 
Ty in one of our Books, (4) where tis held that the Word Of- 

ences includes all Crimes which are not capital. 3 
If a Man is deprived for Inconti nency, during the Seſſions of 
Parliament, and that Offence is afterwards pardoned by the 
Parliament, the Deprivation is void, and the Clerk ſhall be re- 
ſtored to the Benefice, for the Pardon relates to the firſt Day 
of the Seſſions. | | 
So where one * Burton committed Adultery, Anno 1 Eliz. for 
which he was deprived in the very next Year, then came a 
general Pardon, dated 2d April 13 Eliz. by which the Crime 
of Adultery, committed before the 14th Day of February then 
. lat paſt, was pardoned ; it was adjudged that the Clerk ſhould 
be reſtored, for the Cauſe being pardoned, which was the Foun- 
dation of the Sentence of Deprivation, that is alſo diſcharged, 
and the Pardon ſhall relate to the Fact. 
But (e) this hath ſince been denied to be Law, and particular- 
Iy by Juftice Windbam, who was a very learned Judge; and it 
ſeems to be very reaſonable, that the Sentence given before the 
Pardon, ſhould not be made void by any relation, but only void- 
able till reverſed by another Sentence; and *tis a forced Con- 
ſtruction of a Pardon to make it relate and look back to diſ- 
charge Offences committed many Years paſt, and for which Sen- 
tences of Bn er. been ſolemnly given in proper Courts: 
And it would be very inconvenient to reſtore Criminals to Li- 
vings, where other Perſons had been legally inducted upon ſuch. 
Deprivations, and had r the ſame, without any Inter- 
ruption, for a conſiderable Time. 5 
Thus much for Pardons, as they relate to Pepriuvations; there 
are ſome other Caſes where a general Pardon doth not help 
the Party, (f) as if he is ſued for Slander in the Spiritual 
Court, becauſe the Libel is ad inſtantiam partis, but tis other- 
wiſe where the Suit is ex Officzo. | | X 
But where Coſts were taxed in the Spiritual Court Nine 

Months after the Sentence given, and then came a general 
Pardon, which related to a Time before the taxing the Coſts, 
that was held a ſufficient Diſcharge. ee 


| Pariſhes. 


F the firſt Ages of Chriſtianity there were no fixed or de- 
1 terminate Boundaries for the Apoſtles and their immediate 
Succefſors to exerciſe their Sacred Function; their Miſſion 


(ad) 1 Mod. 102. * 6 Rep. 13. b. Latch. 22. My Lord Coke 
refers us 10 this Burton's Caſe in Dyer; but there is no ſuch Caſe _ 
ia that Book, or any where elſe, as be bath reported it, (e) Sid. 164. 
(F) Cro. Eliz. 684. 1 8 


in the City and Suburbs, and within other Villages contigu- 


gpm_—_—_— RS 4 


m 


438 


| was to teach al Nations, Baptizing them in the Name of the Fa- 


ther, Oc. 

But when St. Peter had Ordained Priefts, and Cietus had re- 
duced them to a certain Number; Evariſtut, who was alſo Bi- 
ſhop of Rome about the Beginning of the ſecond Century, aſ- 
ſigned to each Prieſt his Title, that * Pariſh, which was 
the Place where the Converts uſually aſſembled to Worſhip. 
Afterwards, within the Space of 40 Years, the new Converts 
encreaſed ſo faft, that Hyginus, who was likewiſe Biſhop of 
Rome, placed a Prieſt in every Pariſh or Place where theſe Aſ- 
ſemblies were, and the Chief of thoſe Priefts he called Cardi- 
nal Presbyters, which ſome think was the Beginning of thoſe 


who are now called Cardinals in the Church of Rome. 


But this was above 100 Years before any Limits were ſet to 
thoſe Pariſhes, for that was done by Pope Dionyſus at Rome 
who allotted Churches to particular Presbyters, and was the 
firſt who divided the Weſtern Dioceſs into Pariſhes, in which 
the reſpective Priefts were to have a certain and determinate 
Right to exerciſe their Functions, and to receive the Profits. 
due to the Church, ariſing within thoſe Limits 4 
-» The Churches wherein theſe Presbyters preached to the Peo- 

le were built in the moſt convenient Places for propagating 
Etritianity but chiefly in Cities and great Towny ; and. there- 
fore the Diſtribution of them to the Presbyters related, at firſt, 
to the City of Rome, which was done before by his Predeceſſot 
Evariftu ; but thoſe Churches, being taken from the Chriſtians, 
during their Perſecution by Valerian, were reſtored by the Au- 
thority of this Dionyſius. a ; 


But the dividing Dioceſſes into Pariſhes related almoft wholly 


to the Country, Which happened thus; 


- The Romans had in every City a Civil Magiſtrate, who was 
called Defenſo? Civitatis, whoſe Office was to execute Juſtice both 


ons to the City, and within its Juriſdiction; and as they had 
fuch a Civil Othce, ſo likewiſe there was'a Biſhop in every 
City, who was Superintendent oyer the Affairs of the Church, 
not only within the Walls of the City, but in the adjoining Vills. 
But the Number of Chriſtians encreaſing, it was too great 
a Work for the City Presbyters to exerciſe their Function both 
in the Cities and Villages; and therefore this Pope, and other 
Primates following his Example, ſettled diftin& Fresbytert in 
thoſe and other Villages and Towns within their Dioceſſes, 
and limited the Boundaries thereof, which were called Pariſhes, 
_ Tis true, the Word Parothia was by the ancient Writers us d 
in a E and more comprehenſive Senſe; for the Churches of 
Alexandria, Carthage, Corinth, Epbeſus, and Jeruſalem, were cal- 


led Pariſhes, but then it was not only a particular City that 


was comprehended by that Word; but alf the Towns and Vil 
lages near that City, within which Circyit there were many 
Churches and Congregations of Chriſtians. 
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This appears by Euſebim, who tells us, that Tatm was Pre- 


WW fidenc of Alexandria, and of the reft of Egypr ; but that the 


Superintendency Parochiarum belonged to Demetrius, who was 
not only Biſhop of the Churches in that City, but alſo Parochi- 
arum that is, of all the Churches where Letus had the Civil 
Government. ; 3 6h | 

In another Place he takes Notice that Demetrius was Biſhop 
Parochie, that is, of the whole Church of Alexandria; and Epe- 
phanius, relates that there were many Pariſhes at that Time 
within that City. 3 

So that the Word Parocbhia, in its primitive Acceptation, ſig · 
nified a Dioceſs, and that was ſuch a Part of the Romas Em- 
pire which was governed by a Lieutenant, called Vicarius. _ 

Afterwards, when the Church barrowed the Word of the 
Civil State, it ſignified that Diviſion which was within the Ju- 
riſdiction of a Primate, and that was as large as the Civil Dio- 
ceſs; but as the Word left its Latitude, and was confined ta 
the Limits of a Country Pariſh, ſo likewiſe the Word Dioceſs 
came to be reſtrained to that which was called a Pariſb befo 

But with us here in England, for the firſt 500 Years aſter 
Chrift, there were no particular Pariſhes, for the Biſhop had 
the Government of the whole Dioceſs, and the Revenue there - 
of was paid into his Freafury, and he aſſigned a Proportion 
to every Prieſt who officiated in the Churches, which was to be 
for their Maintenance, fo that at firft thoſe who are now Pariſh 
Prieſts were only Curates to the — | 

hen Chriftianity began to ſpread, by the Converſion of 

the Saxons from 9 many Churches were built by Bi- 
ſhops, and ſome by Laymen; but the Biſhops always ſettled the 
Endowment, which was uſually done hy Hewi a certain 
Portion- of the Profits, which before that Time were paid into 
the Common Stock, or Treaſury of his Dioceſs, and annexing 
it to thoſe Churches, for the Maintenance of the Prieſts who 
officiated therein, which Portion thus reſeryed was ta ariſe 
ithin cerrain Limits, fer our Nkewile by the Biſhop himſelf 

r that Purpoſe ; and this was done at the Dedication of the 
Churches to ſome Saint. 

Theſe Limitz were appointed according to the Circumſtan · 
ces of Times, Places and Perſons, within which the Clergy were 
ordered ro amine their Spiritus] Offices. Tis true, St. Aus 
ſtia made uſe of ſome of the Brirfh Churches; and when the 
Danes ruled here, ſome of thoſe old Cathedral Churches were 
ſtanding and ſome alſo of a ſecond Rank, which had Right of © 
Burials and Baptiſm, and were endowed with Tythes, ariſſ 


within certain Precincts, which were ſo large in the Time o 
the Saxons, becauſe the Churches were but few, that Lords of 
annors built more on their own Lands, for the Conyeniency 
of themſelves and their Tenants ; and by the Biſhop's Appoint- 
ment had a ſattled Miniſter 77 them, Who was to boa 
* 1 4 . | re 
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Pariches. 
Care of the Souls living within ſach a Diftri&, which after- 
terwards became a Pariſh. RE” 

And by the Way, this may be a Reaſon why ſome Pariſhes 
are intermixed with others at a great Diftance. For where the 
Lord of a Mannor built a Church, and endowed'it with his 
own Demeſnes; tis probable that ſome of theſe Demeſnes 
might lay beyond the Bounds of the new Pariſh, and contigu- 
ous to another far diſtant. | 

As to the Diviſion of Dioceſſes into Pari I find that Eva- 
riſtus Biſhop of Rome, Anno 110. and who ſuffered Martyrdom 
in the ga of the Emperor Trajan, was the firſt who divided 
the City of Rome into Pariſhes, and about 50 Years afterwards 
his Succeſſor Dionyſias attempted the like throughout the Chri- 
ſtian World; ſome are of Opinion that the Hiftorians are mi- 
ſtaken in this Matter, and that the Presbyters at Rome had no 
fixed Titles till about the End of the Fifth Century, becauſe be- 
fore that Time they were generally called Priefts of an Epiſco- 
pal Church, without any further Title ; but about the Begin- 


ning of the 6th Centry they they were called Jobannes Presbyter 


Tiuli ſantte Cæciliæ; and Baluzius mentions the Names of 
above 60 Perſons who ſubſcribed themſelves after that Manner, 
at a Council held at Rome about that Time, which ſhews that 
they were not only Prieſts of a Cathedral or Collegiate Church, 
but had a particular Church of their own. 

But the firft Diviſion of Dioceſſes into Pariſhes here in Eng- 


and was made by Honorius, Archbiſhop of Canterbury, Anno 622. 


and in theReign of King Edwyn, within which Pariſhes certain 
Prieſts were to be maintained by the Tythes ariſing there, and 
by other Church-Duties, which they might take in their own 
t: 
This is agreed by Archbiſhop Parker, Mr. Cambden, and by 
Biſhop Godwin, who wrote the Life of the ſaid Honorius, who 
all affirm that he was the firſt who divided his Province into Pa- 


And of this Opinion was that learned Antiquary Sir Heng 

Iman; but he confeffes that very few Authors take Notice 
of thoſe ſmall Pariſhes in thoſe Ages, for the whole Dioceſs was 
then comprehended by the Word Parocbia; and this agrees with 
(a) Mr. Selden's Opinion, who likewiſe affirms that there were 
no Parochial Churches here in St. Auguſtine's Time, nor for 
above 100 Years afterwards, which was long after Honorius's 
Death; and the Reaſon he gives why Honorius could not di- 
vide all his Dioceſs into Pariſhes, is becauſe Suſſex was in his 
Dioceſs, and that County was not then converted to Chriſti- 
anity. . i ; 

Certainly this is a very frivolous Reaſon (if I may have Li- 
berty to ſay it) of ſo great a Man ; for if Suſſex was not then 
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converted, 
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Pariſhes. „ 
converted, it was no Part of his Dioceſs, for his Juriſdiction 
extended only to thoſe Parts of his Province where Chriſti- 
anity prevailed z and therefore, tho* Suſſex was not converted 
in his Time, yet he might divide all his Dioceſs into Pariſhes : - 

But we have a further Teftimony from our Hiftories, that 
there were Pariſhes here in the Time of Honorius; for Ethelbert, 
King of Kent, having committed great Spoils there, and ruin- 
ed the Church of Putta, who was then Biſhop of Rochefter 3 that 
good Biſhop fled, into Mercia, to ſee whether the Biſhop of that 
Kingdom would be more Merciful than Ezbelbert. — 2 * 

Sexwulpb was then Biſhop of that Dioceſs, which was the 
largeſt of the Heptarchy, (b) but he did not think fit to relieve 
his Brother out of the common Treaſury of the Church, be- 
cauſe he was a Biſhop; but rather gave him a Church with the 
Poſſeſſions, which muſt be the Glebe and Tythes; and upon 
this he lived the Remainder of his Days, ſo that there was a 
Pariſh-Church endowed at that Time. 

And this appears a little plainer by King Edgar's Laws, 
which began with Eccleſiaſtical Canons, concerning the Immu- 
nities of the Church; and they tell us at what Times T ythes 


ought to be paid, and how to be recovered. 


Tis true, thoſe Laws were made 300 Years after Honorius li- 
ved, and one would think that in all that Time we might find a 


plainer Evidence for the Parochial Right of T ythes. 


But above 50 Years after =. 'tis very 7 by King Cann 
tus's Laws, viz, That the Firft-Fruits of Corn, which were 
payable yearly on St. Martin's-day, ſhould be paid by the People 
to that Church in the Pariſh where they dwell; and this was 
long before the Lateran Council, which I ſhall mention here- 
4 cre : ( : AT 

From all which, *tis certain, that in' thoſe Days Churches 
were built within the Precintts of ſome larger Pariſhes, and 
that the Limits of ſuch Pariſhes were always appointed by the 
Biſhop, who, tho' he might be guided in ſettling the Bounda- 
ries by the Extent of the Founder's Lands, yet it could not be 
done without his Conſent; and that was the Reaſon a Canon 


was made for the Conſecration of neu- built Churches, by the 


Biſhop himſelf, becauſe none ſhould be built or endowed with- 
out his Privity, | 

If the Biſhop gave the new Church a Right of Burial, in ſuch 
Caſe the Lord of the Mannor might (with his Approbation, 
and not otherwiſe) give ſome Part of the Tythes to that Church, 
which before were due to the Mother-Church ; but if the Bi- 
ſhop woull not allow the new-built Chuch ſach a Right, then it 
remained a Chappel ; and if the Lord of that Mannor would 
have a Curate therc, he ought to maintain him at his own 
Charge; for he was to have no Part of his Tythes, for they 
were due to the Mother-Church. g | 
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'Tis true, many of theſe Diſtricts, within which new Churches 
were built, did afferwards become Pariſhes ; but even at this 
Day the Right of the Mother-Church is ſtill preſerved in ſeve- 
ral Places, I mean in reſpect to the Tythes; T wo Parts where- 
of, ariſing out of the Lands of the new Pariſh, are ftill paid to 
the old Church, ſtanding in the firſt Diviſion of Pariſhes, and 
this is where the Biſhop did not think fit to allow any more 
than the third Part to the new erefted Church. 

*Tis a common Opinion among Civilians and Lawyers, 
that there was no Parochial Right of Tythes before the Coun- 
cil of Lateran, (c) but that every Man might give his T ythes to 
what Church he would; this Council was held under Alexan- 
der the Third, in the Fifth Year of our H. 2. but becauſe my 
Lord Coke could find no ſuch Decree made by that Council, he 
thinks it was ſettled by a Decretal of Iunocem III. N 

But this muſt be a Miſtake, and probably it was firſt occa : 
ſioned by our famous Canoniſt Lyndwood, (d) who tells us, that 
before chat Council, bene potuerunt Laici decima in feudum re- 
nere, © cas alteri Eccleſia dare; but certainly he did not mean 


parocbhial Tythes, but ſuch which the Laity held in feodo, that 


is, which were granted to them from the Church, and ſuch 
they might give to what Church they would. | 

If my Lord Coke had looked over that Pope's Epiftles, he 
might have found one in favour of Had wood's Opinion; but it 
was never any Part of the Canon Law, it was only written to 
enforce thoſe Laws made in the Saxon's Time, for the Parochi- 
al Payment of Tythes, which had been neglected by the Nor- 
mans; and tho' reftored by the Charter of H. 1. yet thoſe Laws 
were ſeldom put in Execution, till revived by Adrian IV. who 
was an Engliſhman, and the cuſtomary Payment enjoined to 
thoſe Churches where due. 

The Laws of King Edgar and Canuus make it appear, that 
the Parochial — 2 of Tythes was ſettled here in the Reign of 
the Saxons, which Laws are to be ſeen in Mr. Lambard, and by 
reaſon of their Solemnity were called, Antique Leges Anglia z 
if it had been otherwiſe Mr. lden would have told us of it; 
but tis ſo plain, that he * confeſſes the Parochial Right to In- 
cumbents was then ſettled, it could not be by the Decretal of 
Innocent III. fo many Years afterwards, becauſe he + acknow- 
ledges that the Parochial Payment was due of Common Right. 

he aforeſaid * Lyndwood, who lived in the Reign of H. 5 
hath given us a Catalogue of the chief Things in which the 
Spiritual Court [ z and amongſt the reſt he men · 
tions the Bounds of Pariſhes for one, concerning which we have 
ſeveral Caſes in our Las. | „ a 


(e) Lynd w. 81. b. Seld. of Tythes 293. 2 Inft, 641. D rh. 
Oro. Car. 422. Palm. 220. (d) Lyndw. 117. * Seld, Hiſt, of 
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If the Bounds of 4 Pariſh (e) come in ſtion in that Court 
between a es. Vicer, tho the Parſon is an er. 

t it ſhall be tried in the Spiritual Court, and no Prohibition 

all go; as for inſtance, if there is a Vill in a Pariſh, and the 
Vicar hath the Tythes of the Vill, and the Impropriator hath 
the Tythes of the reſt of the Pariſh, and the 2 between 
them is, whether the Lands out of which the Vicar claims 
Tythes are in the Pariſh or bill? This ſhall be tried in that 
Court; the reaſon may be, becauſe the Conteſt is between 
Spiritual Perſons, and the Right of Tythes is 'only in Opel 
on; but this would not paſs for a reaſon in a parallel Caſe, 
between a Clergyman and Layman, (f) where a F/zar ſued for 
Tythes, and the Defendant ſuggefted a Modus payable to the 
Parſon ; here the Conteſt was between the Vzcar and Parſon, 
who are both Spiritual Perſons, yet a Prohibition was granted, 

So if there are Two Vills in a Pariſh, and a r- ariſes 
concerning the Boundaries of thoſe Vills, (£) it ſhall be tried 
in the Spiritual Court; but the Law is not the ſame where 
the Queſtion is concerning the Boundaries of a Pariſh, between 
a Layman and a Clergyman; for if a Suit is brought for Tythes 
ariſing inter loca Decimabilia of ſuch a Pariſb, () and the De- 
fendant ſuggeſts that the Lands are in another Pariſh, and that 
he had paid Tythes (i) to the Parſon there, this ſhall be tried 
at Law; and the reaſon is, becauſe the Inheritance of the Land 
out of which the Tythes ariſe may be in Queſtion; as if I hold 
the Lands as compriſed in a Fine lying in ſuch a Pariſh, under 
which Fine I Claim, and the Spiritual Court ſhould determine 
that it lies in another Pariſh, this may endanger the Inheri- 
tance, 

So where there was a Preſentment ex Officio againft a Man, 

() for not 2 o his Pariſh-Church, and he pleads that 
it was not his Pariſh-Church, and that he frequented another, 
a Prohibition ſhall go, ſe: 
But the Boundaries of Pariſhes being now ſettled by Cuſtom, 
care is taken to preſerve them by Annual Perambulaions. In 
ſome of which Perambulations the People haye demanded Re- 
freſhments as of Right and alledged a Cuſtom for it; as the 
Churchwardens of Offington in Berkſhire, Anno 13 Fac, de- 
manded lomething to eat and drink of a Perſon who lived in 
a particular Houſe in that Pariſh, alledging, that. thoſe who 
lived in that Houſe always allowed it; and being denied them, 
a Suit was brought in the Spiritual Court to recover it, but ic 
was held an unreaſonable Cuſtom. / 

The like Cuſtom was alledged, that all Farmers of a Farm 
calle4 + Longton, had uſed to find Cakes and Ale at a Peram. 


(e) 2 Rol. Abr. 312. No. 7. (f) Sid. 772 (60 1 Lev. 78. 
(b) Cro. Eliz. 178, 228. 2 Rol. Abr. 282, 291. (i) 1 Rol. Rep. 
232. (1) 13 Rep. 17. Moor 916. Þ 2 Lev. 163. 
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bulation to the Value of 8 s. but this being a Preſcription in 
Farmers, tis not good to charge the Land, it ought to have 
been in Owners. . 

It hath been a Queſtion, what ſhall be reputed a Pariſh within 
the Statute 43 Elig. for Relief of the Poor. | 

As for inſtance, Hinkly was an ancient Rectory, and had an 
ancient Church; (1) Stoke was an ancient Village, and Parcel 
of the Rectory of Hinkly ; that from the Time of Hen. 6. there 
had been a Church likewiſe at Stoke, and that it was reputed as 
a Pariſh, and that the Inhabitants thereof had all Parochial 
Rights, and Churchwardens, and this made it a Pariſh. 

So where the Village of Tateridge was anciently Parcel of the 
Pariſh of Hatfield, (m) and the Tythes there ariſing were paid 
to the Parſon of Hatfield, who always found a Curate at Tate- 
ridge; but at the Time of making the Statute, Tateridge was 
a Pariſh in Reputation, and had Churchwardens and Over- 
ſeers of the Poor, and had made Rates, which were collected 
and levied by their own Officers; that it had likewiſe all Pa- 


rochial Rights, and never contributed either to the Poor of 


Hatfield, or the Repairs of that Church, or joined with them 
in any Aﬀeſſment ; this made it a Pariſh diſtinct from Hatfield. 

But making Rates alone, without having other Parochial 
Rights, (a) will not make it a Pariſh, tho' there was a Chap- 
p21 there before the making the Statute, and tho* Divine Ser- 
vice was read there at that Time. 


Patron, See Preſemation, 


Peculiars. 


HOSE Pariſhes and Places are called Peculiars, which 
are exempted from the juriſdiction of the proper Ordina- 
ry of the Dioceſs where they lie, both as to Probate of Wills 
and granting Adminiftrations, Cc. and theſe are diſtinguiſhed 
into ſeveral ſorts. | | 
1. Royal Peculiars, which are the Queen's free Chappels, and 
are under Her immediate Viſitation, as She is Supreme Ordi- 
nary; as at Weſtminſter, (0) when a Prebend of that Church 
is void, She may collate any Perſon by Her Letters-Patents; 
and by Virtue thereof he will be entitled to the Poſſeſſion, with- 
out Inſtitution or Induttion, and he cannot be deprived by 
any Eccleſiaftical Authority, but by the Lord Chancellor, or 
by Commiſſioners _— under the Great-Seal for that pur- 
poſe; and (p) and if he reſigns, it muft be to the Queen, 
2. The Peculiars of the See of Canterbury: And this is an an- 
cient Privilege belonging to that Archbiſhop, that where-ever 


<Q Cro. Car. 92. (m) Cro. Car, 394. (=) 4 Mod. 157 
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e had any Lands or Mannors, they were always exempted from 

ans Turiſaietion of the Ordinary of the Place, and made pecu- 

liar to the Dioceſs of Canterbury; 2 and we are told that he 
he hath Fifty Seven of theſe Peculiars in his Province. 

3. Peculiars belonging to Deans and ers; not by Virtue 
of any original Right which they had, but as derived from 
the Biſhop, who by reaſon of ſome ancient Compoſition gave 
up his Right to them; yet there are ſome Peculiars which ſtill 
belong to the Ordinary; but if a Man dies poſſeſſed of ſeveral 
Goods in ſeveral Peculiars belonging both to the Archbiſhop 
and to the particular Biſhop of the Dioceſs, Adminiſtration 
ſhall be granted by the Archbiſhop, and not by the other, Sid. go. 

Theſe Compoſitions may now be loſt, (7) but where there 
hath been a conſtant Uſage for theſe Societies to grant Inſtitu- 
tions, in ſuch Caſes they may maintain their Right by Preſcrip- 
tion; and this is done by the Dean and Chapter of St. Paul's in 
London, and by tbe Deans and Chapter of Litchfield and of York : 
But yet, if the Archbiſhop, in whoſe Province ſach a Peculiar 
is, ſhould grant Inſtitution, *tis not void, but voidable; for 
he hath Two concurrent Juriſdiftions, one as Superior Ordina- 
ry to every Dioceſan Biſhop, the other as Superintendent over 
all Eccleſiaſtical Things within his Province; and therefore it 
ſhall be intended that he granted Inftitution upon the Failure 
of the Dean and Chapter to do it, and thus it will be good till 
avoided, | 

'Tis like the Caſe of a Bailiff executing a Warrant within 
a Franchiſe; (s) *tis not void, becauſe the Franchiſe is ftill in 
the County. 

4. Peculiars —— formerly to Monaſteries, viz, Thoſe 
Churches and Pariſhes which they had got appropriated to 
themſelves, either by Grants from the Biſhop or from the 


Pope. 

But theſe at firſt were not only exempted from the Juriſdi- 
Qion of the Biſhop, for he gave Inftitution upon any Avoid» 
ances; and in the old Appropriations there was always a Salvo 
juri Epiſcopal, | —_ | 
Tis true, no Appropriation could be made without the Con- 
ſent or Confirmation of the Biſhop or the Pope ; thoſe who 
were Poor, and could not be at the Charge of a Papal Confir- 
mation, had always recourſe to the Biſhop, and he might ex- 
preſs his Conſent in different Forms ; for lr he only confirmed 
the Grant of the Lay - Patron, in ſuch Caſe he retained his pro- 
per juriſdiction, and nothing paſſed by ſuch Confirmation, but 
the Right of Patronage. | | 

If he was made a — and joined in the Grant, then he 
gave up all his Right to the Church; but if an Appropriation 
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was confirmed by the Pope, that carrisd a total Exemption 
from the Ordinary. 


Penance: 


Penitent hath committed, if he ſtill continues in the _—_ 
and is not a Lutheran, there is a Remedy always at Hand, an 


But if the moſt hard and rigorous Penance ſhquld be ena- 
ed, a plenary Pardon from the Pope abſolves all; and there is 
ſcarce a Church in hay which not purchaſed or procured 
a plenary Indulgence z by Virtue whereof, the Puniſhment, as 
well as the Sins of a Criminal are remitted, ſo as he confeſſeth 
them before a Prieſt; and having communicated, offers up his 
Devotions at ſome Altar, to r with ſome Alms, for that 
muſt be done, it being expreſly inſerted in every Grant, and 
always practis'd, tho* that Clauſe ſhould be omitted; nay, the 
Penance is made ſo eaſy, that in ſome Pardons the Sins of the 
Delinquent are to be remitted if he hath only an /menszon to 
confeſs and to communicate in convenient Time. 
— — — - 


* Sir Edward Sandy's Europe Speru the 
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Before the Reformation, the Cenſures inflied by Ordinaries 
en Offenders were ſuch, as nn them the Sacraments, 
and all other Divine Offices to be performed where they were, 
except Baptiſm to Infants, and Extreme UnQtion to dying Per- 
ſons; and this Prohibition ſometimes extended to whole 3 

7 


doms, eſpecially if the Liberties of the Church were invade 


and not only ſo, but ſometimes the Cenſure was, that the Of- 
—_ ſhould be beaten, and this was called Fuſtigatio circa Ec- 
cleſiam. 

It was a Queſtion, whether this Puniſhment could be inflicted 
on a Gentleman, but I ſee no reaſon for the Doubt, when a a 
King fubmitted to it; for our King Henry II. alighted from 
his Horſe Three Miles from Canterbury, and pulled off his Boots 
and went Bare-foot to the Tomb of Thomas Becket, and fell be- 
fore it, and was whipped by all the Biſhops and Abbots then 
preſent, and 5 there were many there to ſee this un- 
uſual Penance; and not only ſo, but every Monk of Chriſt- 
Church had a Laſh at him; and afterwards he continued Faſt- 
ing and Praying all chat Day and Night, and would not ſuf- 
fer a Carpet tg be put under his Feet to keep them from the 


Stones, but it happened to be in warm Weather, viz. on th 


12th of Fuly, 1174. | 

About the middle of the Second Century there were great 
Contefts with the Novatians, whether thoſe who were baptized 
during the Time of Perſecution, ſhould be afterwards received 
into the Church; at laſt it was reſolved that they ſhould not 
be totally excluded, but they were to ſtay ſome Time before 
they were admitted to the Communion, that it might appear 
they were worthy of it by ſome Acts of Repentance. 5 
Thoſe who accuſed themſelves were ſooner admitted to the 
Sacrament than others, becauſe it was a true — that _ : 

were ſenſible of their Sins, and ſorry to have offended; a 
therefore the Canons made a difference between ſuch Perſons 
and thoſe who were proved Guilty, both in re to the De- 
grees and Times of Penance; And it was the chief Buſineſs of 
ſome ſubſequent Councils xv ſettle Penitemiary Canons in rela- 
tion to this Matter; for ſome Perſons were kept in Penguce 
under great Severities, and for a conſiderable Time, according 
to the Circumſtances of their Caſes, and the Nature of their 
Offences; And this was uſual in the Saxon Times, as it appears 
by the Penitentials of Theodore and Bede, where we may ſee 
that the Meaſure of Contrition was proportioned to the Cir- 
2 of * and Actions. 8 
iſhop of Sarum tells us, that Confeſſion at was pub- 
lick; that Ic was taken by the Biſhop, or ſome other Pexzten- 
tiary Prieſt 8 by him: But this was found to be incon- 
venient, for ſome Sins were Capital, and therefore, left ſuck 
ſhould be confeſſed publickly, it was allowed to make Confeſ- 
lions in private; and this began in the Fifth Century in ſome 
| Monaſteries, 


448 Penance. 2 
Monaſteries, and in the Preſence of a Confeſſor, and after - 
wards in many Churches where Penitentiary Prieſts attended, 
who were very expert in this Buſineſs. 
& But tho* the Confeſſion was private, the Sins to be confeſſed 
were not of that Nature, for there was no Obligation to con- 
ſeſs private Sins; the Canons were made againſt publick Of. 
Fences, and ſuch only ought to be confeſſed, that the Penance 
might likewiſe be publick. A 

Afterwards ſecret Sins were confeſſed, and. publick Penance 
was enjoined for ſuch Sins; but this was quite laid aſide in 
The Seventh Century, and particularly here in England by the 
Order of * Theodore, Archbiſhop of Canterbury ; but ſecret Pen- 

ance was every where practiſed and brought under Method 
and Rules by the ſame Archbiſhop, and in Time it was cun- 
ningly managed by Fryars, with ſo great Art, that they knew 
all the Secrets of Mankind, | 

Commutatton. ] About the end of the Eighth Century, Com- 
mutation for Penance began, and then Prayers, Pater-Noſters, 
and Maſſes were enjoined inftead of Faſting ; and thoſe who had 
Money, were allowed to commute it to ſave Penance, and this 
was received by the Prieft under the innocent Name of giving 
Alms. | | 
So that tis a plain bargaining for Sin to ſave a rich Man from 
Puniſhment ; and it being made with Chancellors, Commiſſaries, 
Officials, and Regiſters, they were reſtrained by a Decree made 
in a Convocation, Anno 1582. and it was ordered that no Com- 
mutation ſhould be made any more without the Knowledge of 
the Biſhop. 

About the ſame Time ſome Endeavours were uſed to retain 
the ancient Diſcipline of Penance, but the People having been 
ſo long diſuſed from any open and publick Cenſures, this could 
not be effected without the concurrence of the Civil Power 
which not being obtained, they let private Confeſſion drop, 

there being no Command for it in Scripture, and inftead there- 
—— 3 ordered a general Confeſſion to be made in the 
urch. 


But Commutation for Penance is ſtill practiſed; for we are 


told that it agrees with the Cuſtoms uſed in the Eccleſiaſtical 
Laws, juftified alſo by the Common Law, and by the Statute 
Circumſpete agatis in the Time of Ed. 1. and by the Statute 
Articuli Cleri in the Time of his Son and Succeſſor Ed. 2. 


-*Tis true, by the Statute Circumſpecte agatis it appears, that 


ſometimes a Corporal, and at other Times a pecuniary Puniſh- 
ment was inflicted for Adultery, Fornication, Cc. but the Sta- 
tute Articuli cleri diſtinguiſheth, ny that where the Puniſh- 
ment is pecuniary, and 'tis demanded, a Prohibition ſhall go 


but if Corporal, and the Party will redeem it with Money, 


* Burnet Expoſ, 278. Hiſt, Reform, 2 Part 66, 
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in ſuch Caſe a Prohibition ſhall not go, and ſo is Higberbert; 
(a) but I do not find that the Judges obſerved this Law, for 
they frequently granted Prohibitions, where the Offender, was 
ready to give Money to commute for Corporal Puniſhment z.. 
inſomuch that Ano 15 Ed. a cap. G. another Act was made, 
that the Miniſters of Holy Church ſhould not be impeached 
in the Courts at Law for taking Money (b) for Redemption of 
Corporal Penance. \, | | 

But the King never conſented to this Act, therefore it was 
repealed in the ſame Year it was made. | | ES 

So that the Ordinaries never refuſed Money for Commutation, 
and therefore Anno 45 Ed. 3. Complaint was made to the Par- 
liament that they refuſed to do Juſtice by inflicting Corporal 
Puniſhments on Offenders, but inſtead thereof took Money; and 
this was grown ſo notorious, that Anno 1 H. 3. (c) another Com- 
plaint was made againſt them for taking 40 5. and ſometimes 
more, but never leſs to excuſe Adulterers from Corporal Pu» 
niſhments; And the Complainants prayed that it might be en- 
ated, the Ordinaries ſhould forfeit ten times as much as they. 
ſhould receive; the King anſwered, that he would. take care, 
vr the Biſhops, to prevent this Abuſe, which if they did not 

e would, 1 | | 

'Tis plain, that Commutation was practiſed in this Kingdom, 
when the Papal Power was very great, and that it was an ar- 
tificial Contrivance to get Money from the Laity, but it cag 
be no reaſon that becauſe it was uſed then it muſt be ſo now, 
for 'tis contrary to the ancient Diſcipline of the Church, 
which always publickly cenſured ſuch Perſons who were a ſcan- 
dal to it; and this may be the reaſon why the Lower · Houſe 
of Convocation, Anno 1700. complained to the Biſhops of the 
Scandal which was given by the Non-obſervance of the Canons, 
and particularly in regard to Commutation. 


Penſions. 


HIS is a certain Sum of Money paid in lieu of Tythes, 
aL. and ariſeth Ar by — yy wa = made by I 
ical Judge, upon a Controverſy for Tythes, by whic 
have — decreed to be enjoyed by one, and a Penſion in- 
ſcad thereof to be paid to another; or elſe it may ariſe by 
Virtue of ſome Deed made by the Conſent of the Parſon, Pa · 
tron, and Ordinary, and if ſuch ſhould be loſt, and the 
Penſion hath been uſually paid for 20 Years, then it may be 
claimed by Preſcription, and recovered in the Spiritual Court. 
Tis true, my Lord Coke in his Paraphraſe upon the Statute 
Cireumſpeſte agatis (d) was of Opinion, that it could not be 
(4) E. N. B. 53. a. (6) 2 Rol. Abr. 283. (c) Rot. Parl. 45. 
Ed. 3. No. 24. 2 Rol. Abr. 216. (d) 2 Loft. 491. +: 
| Ws -* recovered: 
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rEcovered in that Court, becauſe Preſcriptions muſt be tried 
at Common Law; but he was of another Opinion in Sprat and 

Nicholſon's Caſe, (e) where the Libel was for a Pexfion, ſetting 
forth, that tam per realem compoſitionem quam per antiquam & 
Idudabilem conſuetudinem ipſe © Predeceſſores ſui habuerunt © ha- 
bere conſueverunt annualem penſionem, &c. Here was both a 
real Compoſition and Preſcription alledged, and yet no Pro- 
hibition was granted, but the reaſon of it was, becauſe that 
Suit was between Spiritual Perſons; and in ſuch Caſe he tells 
us, that the Plaintiff may make his Election to ſue for the ſame, 
either in the Spiritual Court, or at Common Law. TE 
But in his * Two Inſtitutes he diſtinguiſhes between a Pen- 
fion, which has its Eſſence from a Decree or Sentence of the Or- 
dinary, and a Penſion which is claimed by Preſcription 3 the 
one beginneth by an Eccleſiaſtical Act of a Spiritual Judge, 
and therefore in ſuch Caſe the Remedy is proper in the Eccle- 
ſiaſtical Court; but 'tis otherwiſe where a Penſion is claimed 
by Preſcription, for that muſt be tried at Common Law, and 
ſo it muſt if a Penſion is granted by Deed, by a Parſon, with 
the Conſent of the Patron and Ordinary; this was my Lord 
Coke's Opinion. | 
At the Time of the Diſſolution of Monafteries, there were 
many of theſe Penſions — out of their Lands, and payable 
to ſeveral Ecclefiaſtical Perſons, which Lands were veſted in 
the Crown by the Statute 31 H. 8. but there is a Saving in the 
Act to ſuch Perſons of the Right which they had to thoſe Pen- 
ſions; but notwithſtanding ſuch, a general Saving, thoſe who 
had that Right were difturbed in the collecting and receiving 
theſe Penſions; therefore by another Statute made Anno 34 H. 8. 
cap. 19. it was enatted, That f any Penſion due out of the Lands 
of the diſſolved Menaſteries ſhould be willfully denied by the Occu- 
piers of their Lands 10 ſuch Perſons who were ſeiſed thereof with- 
in Ten Tears before the Diſſolution, in ſuch Gl upon Suit brought 
for the ſame in the Spiritual Court, if the Defendant ſbould be con- 
victed, the Plaintiff ſhall recover the Value in Damages, together 
2 Coſts, and if the Suit is at Common Law be ſball recover the 
ike, - | 

Since the making that Statute, a Queſtion (F) happen 
whether the Spiritual Court ſhould bw ** the Nabe 
was never demanded, and by conſequence could not be wilfuly 
denied; but becauſe that Court had an original Cognizance of 
the Matter, therefore a Prohibition was denied, | 

The reaſon is the ſame in Caſes of Preſcription, (g) for a 
Penſion which muft be tried in that Court, becauſe they have 
Cogaizance of the Principal Matter, viz. of the Penſion, and 
that ſhall draw the Acceſſary to the ſame juriſdiction. 


(e) Godb. 196. * Fol. 491. ( 2 Rol. Abr. 300. Plito & 
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This agrees with Fitzherbert, (b) who tells ns that the Par- 
ſon may proſecute his Suit for a Penſion by Preſcription, either 
in that Court, or at Common Law, be Writ of Annuity ; but 
if he takes his Remedy at Law, he ſhall never afterwards (i) 
Sue in the other Court, becauſe he hath determined his Ele- 
ons | , 8 4 | | 
'Tis true, Mr. Syderflin(t) makes a 2 of it, becauſe, bot 
Juſtice Windbam and Twiſden affirmed, that in the Reign o 
King James it was adjudged that a Penſion by Preſcription was 
recoverable only at Common Law. FI | 
But it hath ſince been reſolved that the Remedy is proper 
(1) in either Court, that is, if the Preſcription is not denied, for 
if it is, a Prohibition ſhall go, and that muſt be tried at Law. 
And if Two or more are ſeized of a * —_— out of 2 
4 Penſion is demanded, the Suit may be in the Spiritual Cour 
againſt one alone, hecauſe it may be according to the Law and 
Courſe of thoſe Courts, tho' tis otherwiſe at Common Law, 
for there it may be pleaded in Abatement. er 
Anno 31 Car. 2. the Archbiſhop of + Tork libelled in the Spi- 
ritual Court for a Penſion, ſetting forth that the Church of 
Rillington was appropriated by Pope Clement VI. to the Abby 
of Bellard ; and that upon the Appropriation the Abbot grant- 
ed a Penſion to the Archbiſhop ; Now, tho' this Suit ſeems to 
be grounded upon the Pope's Bull, which is expreſly againſt 
the Statute 28 H. 8. cap, 16. yet this was only as an Induce- 
— to his Title, which is founded upon the Grant of the 
enſion. | , 
Laſtly, If upon the Endowment of a Vicaridge, the Biſhop 
decreed, (m) that the Vicar ſhall pay yearly 201. de fructibus 
terre; this is a Penſion, and the Ordinary having, appointed 
the Payment as a Judge, the Suit to recover it ſhall be in the 
Spiritual Court, | 
But where there is no Incumbent, if the Patron and Ordi- 
nary make a Grant of a Penſion, there they charge an Intereſt; 
and that muſt be ſued and recovered at Common Law, 


Pemtecoſtals. 


T HES E were Oblations made by the Pariſhioners to theit 
Prieſt at.the Feaſt of Pentecoſt, which are ſometimes cal- 
led Whitſun-Farthings; but they were not at firſt offered to their 
Prieſt, but to the Mother-Church, and this may be the reaſon = 
that the Deans and Prebendaries in ſome Cathedralsare entituled 
to receive theſe Oblations, and in ſome Places the Biſhop and 
Archdeacons, as at Glouceſter: 8 3 


c F. N. R. 5. b. (7) Hardres 230, 388. (i) Sid: 146. 


(1) 1 Vent. 120, 265. 2 Lev. 128. * 1 Vent. 335. T 2 Lev. 251. 
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They were paid to the Mother-Church at Worceſter before 
the Diſſolution, and when H. 8. endowed that Church after 
the Diſſolution he reſtored the Pentecoſtals to them. 

The Original of theſe Offerings might be either at the found- 
ingor dedicating of a Church, or at ſome other great Solem- 
nity, and reſerved by the Biſhop by way of an Agreement be- 
tween him and the Founder, and ſettled upon the Epiſcopal 
See, and payable yearly at Whitſumide, | 

Afterwards when the Biſhop admitted a Prieſt to officiate in 
a new-built Church, he might appoint the Payment of Pente- 
coſtals to him who had his Maintenance before out of the com- 
mon Stock or Treaſury of the Church; and this continuing for | 
. fome Time, the Secular Clergy have now a ſettled Right to re- 
ceive it where it hath been uſually paid. | 

Perambulation, See Pariſhes, 


Plenarty. 


H Is is derived from the Adjective Plenus, and *tisa Term 
| | uſed in Eccleſiaſtical Affairs, ſignifying that the Church 
is full of an Incumbent. | 

And this is made either by Inſtitution or Collation, *Tis a Ple- 
narty immediately upon Inſtitution (a) as 10 the Spiritualities, and 
tis good againft a common Perſon, though not againſt the Queen; 
but this muſt be underſtood where the Preſentation is in Her, 
for in ſuch Caſe there muſt be a compleat Plenarty by Induction 
(b) as well as /nſtitution, and therefore if She Preſents, and Her 
Clerk is inſtituted, She may remove Her Preſentation, and ſo 
make it void at any Time before Induction. 

But where She hath no Right to Preſent, (c) in ſuch Caſe the 
bare Inſtitution of a Clerk of a common Perſon, without any 
Induction, is a good Plenariy as well againft Her, as all other 
Perſons. 

If a Stranger ſhould Preſent upon Her Right (d), and his Pre- 
ſentee ſhould be inſtituted and indutted, though this is no Ple- 
narty to bar Her, yet She cannot lawfully Preſent till the In- 
cumbent is removed by a Quare Impedit; for if a Perſon, who 
had no manner of Right, preſented to a Church, and his Clerk 
was admitted and inftituted, this by the Common Law was 
ſuch a Plenarty that it put the right Patron out of Poſſeſſion, 
and he could not recover it but by a Writ of Right of Advow- 
ſon ; and even in ſuch Caſe he could not remove the Incumbent, 
_ that he certainly loſt his Preſentation pro lac vice, becauſe the 
Inſtitution was a judicial Act of the Biſhop, and the Law pre- 
ſumes he will do no wrong. | 


8 r 


5 (a) 4 Rep. 79. Poph. 133. Dyer 348. (6b) 2 Roll. Abr. 349. 
1 Leon. 156. (c) - Roll, Abr. 349. (4) 2 Roll. Abr. 347. 
6 Rep. 49. b. | | 
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But the Statute of I, 2. provides a Remedy iat this In- 
convenience, and gives the Patron a ”_ Impedit to recover 
his Preſentation notwithſtanding ' ſuch a Plenarty, dammodo 
breve infra tempus ſemeſtre impetretur. 

So that Plenarty is now no good Plea to 0 Quare Impe dit, 
unleſs the Incumbent had been in Poſſeſſion for x Months be- 
fore the Writ brought, for if the true Patron brings his Action 
within that Time, tis good. 

But Plenarty for Six Mombs (F) is not pleadable againft 
the — for She may — the Quare Impedii at any Time, 
becauſe nullum tempus occurrit Reginæ, (g) yet if a Title devolves 
to her by Lapſe, and the Patron Preſents his Clerk by Uſur pa- 
tion, who is in ſtituted and inducted, and enjoys it for Six Montbs, 
this is ſuch a re which por 29h Her of the Preſentation, 

Fhere is another Plenarty which is made i! 
by Collation; and in ſuch Caſe if a Biſhop 4 — be 
Collates who has no Right, this doth not put ollatton, 
the true Patron out of Poſſeſſion, becauſe *tis only a Proviſion 
to ſupply the Cure till the Patron doth Preſent, and that is 
the Reaſon why a (h) Plenarty by Collation cannot be pleaded 


againſt the right Patron. 


But ſuch a wrongful Collation ſhall make a Plenarty, which 
will be a bar to any Lapſe to the Archbiſhop, and to the Queen, 
though tis no bar to the Right Patron, and it likewiſe puts him 
out of Poſſeſſion who hath a Right to Collate. 

Laſtly, Plenarty or not ſhall be tried by the Biſhop's (i) Cer- 
tificate, becauſe tis acquired by Inſtitution which is a Spiri- 
tual AQ, but in a Puare Impedit the Plenarty muſt be tried by 


5825 Plurality. 


HIS is where the ſame Perſon obtains Two or more Spi- 
ritual Livings with Cure of Souls, in ſuch Caſe the firſt is 
void ipſo facto without any Sentence of Deprivation, and the 
Patron may Preſent to it, for the Law enjoyns Reſidence, () 


and *tis impoſſible that the ſame Perſon can reſide in Two Places 


at the ſame Time. 3 

At Common Law, and before the making the Statute 21 H. 
8. the firſt (1) Living was void immediately upon taking the 
ſecond, but then it was at the Election of the Patron to take 
Notice of this Avoidance or not, that is, he might Preſent if 
he would, but if he did not, yet no Lapſe ſhould incur; but 
now by that Statute he muſt Preſent within Six Months, if the 
firſt Living be above the Value of 8 J. per Annum, 


cen Hob. 322. Sid. 163. 2 Inft 360. (F) 2Inft. 361. T 
Rep. 28, (b) 6 Rep. 29. 6 Rep. 50. (1). 3 Lad 4 02 
Roll, Abr. 260. (1) 4 Rep. 75. Moor 542, | 
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454 Plurality. | 

It would take up a great deal of Time to mention all the 
Councils which prohibited Pluralities; *tis ſufficient to men- 
tion that the Couacil of Trent affirmed them to be the Subverſion 
zotius Ordinis Ecclefiaſtici ; and by another () Council, that it 

brings a Scandal on the Chriftian Church, and that *tis an hin- 
drance to the publick Worſhip, and to rhe good of Souls, and 
that it ſavours to much of a worldly Mind. 

But if the Pope diſpenſed with a Pluralift, all theſe Incon- 
veniencies were remedied; and therefore before I treat of the 
Statute 214, 8. I ſhall take Notice how the Law ftood before 
that Time in relation to this matter. X 

In the Lateran Council a Canon was made, that no Mini- 
ſer ſhould take T wo Pariſh Churches, or Two Dignities in the 
ſa me Church; but this Canon had no effect, for the Ordinaries 
uſually granted Diſpenſations to take Two or more Benefices 
with Cure. ; | 

About 60 Years afterwards Cardinal Othobon, who was Le- 
gate here from Pope Innocent IV. at a Council held in Londo 
appointed that the Inſtitution to the ſecond Benefice ſhould be 

void; but in another general Council held at the ſame Place, 
not long after another Canon was made, that upon taking the 

\ ſecond Living, the Clerk ſhould be deprived of the firſt, and 
all Power of Diſpenſation in ſuch Caſes was taken from the Qr- 
dinaries; and Lynwood (u) tells us the Reaſon, viz. becauſe 
they did not uſe it with Diſcretion, but the Pope had ſtill the 
fame Power, for he knew how to uſe it better. 

T his laft Canon was confirmed by Archbiſhop Peckham, and 
becauſe it did not mention what Value the ſecond Living ſhould 
be, therefore th? Law, before the making this Statute, was, 
that if the ſecond Living was of never ſo little Value, yet the 
Acceptance of it avoided the firft, and the Patron might Pre- 
ſent ; and if the Incumbent contefted the Matter with him, then 
he was to be deprived of both, | 

But it ſeems the Pope who had the ſole Power, of granting 
Diſpenſations, made as bad uſe of it as the Ordinaries, for he 
made extravagant: Grants to unworthy Perſons, and by this 
means thoſe Canons became uſeleſs. 

Then it wasa proper-Time to provide a Remedy, and this 
was done by the Statute 21 H. 8. cap. 13. viz. That if * Per- 

on, having one Benefice with Cure, &c. being of the yearly Value of 
I. or more, ſhall accept another with Cure, and be inſtituted and 
indufted into the Poſſeſſion thereof, that immediately after ſuch Poſ- 

ſeſſion the firſt Benefice ſhall be void, and the Patron might 75 
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another, and that bis Preſentee was 10 have the Benefit of the ſame 
as if the Incumbent had died or reſigned, and that any Licenſe, 
or Diſpenſation to the contrary ſhould be void. 


(en) Council Paris, 6. cap. 49. (#) Lib. 3. cap. 18. 
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Plurality, 456 
'Tis true, the Statute is, that the Perſon muſt be inſtituted 
and indufted into the ſecond Living; bur yet a hare Inftitution 
without Induction will make an Avoidance, for otherwiſe a 
Man may get Inſtitution to ſeveral Benefices, and hinder other 
Perſons to be preſented, and, by gerting Sequeſtrations of the 
Profits, may not only defeat this Act, but all Canons made 
againft Pluralities. | a 
So that a Diſpenſation after an Inſtitution (0) comes too late, 
becauſe by the Inſtitution the Church is full againſt a common 
Perſon, and therefore he cannot have a Diſpenſation retzne»8 
that which he had before. 5 
I muſt agree with Sir Simon Degg, that this had been an ex- 
cellent Law againft Pluralities, and all Diſpenſations to obtain 
them, if it had gone no farther, but there are ſo many Qualifica- 
tions to be a Pluralift, that the Power of Diſpenſation was on- 
ly taken from the Pope, and ſcattered (as he calls it) amongft 
the Nobility, for there being about 4300 Benefices in England, 
of 101. per Annum, in the Queen's Books, the Nobility can qua- 
lify above 1000 Chaplains, beſides thoſe of the Queen, and pro- 
bably as many might be qualified by Birth and Dignities, which 
make the Act almoſt as uſeleſs as the Canons. | : 
But ſome learned Men are of Opinion that ſuch Diſpenſati- 
ons cannot ſatisfy a Man's Conſcience without a Previous Caule, 
and if any Cauſe may be allowed to make a Pluralift, it muſt be 
where the Benefices are mean, and are near together, and it 
ſeems to be clear that the Parliament had a regard to the P 
verty of ſome Benefices, becauſe the Act doth not make the ſe- 
cond Living void where the firſt is under 8 JI. per Annum, that 
is, according to a Valuation made Anno 26. H. 8, and then re- 
turned into the Exchequer, and now in the Eirſt- Fruits Office, 
and not according to the real Value, for the Livings, which are 
worth 50 J. per Annum, are valued in the King's Books at 87. 
and no more, tho' ſome * Books are to the contrary. | 
I admit that the Damages recovered in a Quare Impedit ſhay 
be try'd according to the Real Falue, becauſe tis againſt a 
Wrong-doer, to the Prejudice of another Perſon; but by the 
Acceptance of a ſecond Benefice, no injury is done but to the 
Party himſelf, therefore the ſame Reaſon doth not hold in that 
Caſe ; beſides the Statute was made for the Eaſe of the Clergy, 
that there might be a certain Meaſure of the Value of every 
Church, and not left to ſych an Uncertainty, as might be in the 
| Real Value, for that may vary every Year. | 
And even in ſuch Caſe where the Livings oy contiguous, 


great care ought to be taken to put in able Curates, with a 
competent Allowance z and the ReQors themſelyes ouglit to 
take all Opportunities to perform the Puties of their Function, 
notwithſtanding there are Curates to ſupply their Places, for 


(e) 2 Roll. Abr. 359. 4 Rep. 79. * Noy 38. Cro. Eliz. $53. 
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tis the con ſtant and neceſſary Attendance on Parochial Cures 
which is chiefly regarded by the Act: And this appears very 
plain, becauſe Dignities in the Church are not comprehended 
under the Name of Benefices with Cure, as Archdeaconries, 


Chancelorſhips, Chantorſhips, Deanries, Prebends in Cathe- 


_ or ee eee Parſonages where there is a Vicar 
endowed. | | | 
But admitting a Clergyman hath a Diſpenſation to hold 
Two Livings with Cure, Cc. * and afterwards he accepts a 
T hird, if the Diſpenſation is particular, that is, if it expreſs 
the very Benefices which are diſpenſed to be retained, then if he 
hath no other Diſpenſation, the T wo firſt are Void, but if he 
hath only a general Diſpenſation to hold T wo Benefices, with- 
* them, then if he accepts a Third, the firſt is only 
Void. i | 
Before the making this Act, any Perſon might be deprived 
by the Eccleſiaſtical Law of his firſt Benefice, for taking a Se- 
cond without a Diſpenſation, let the firſt be of of what Value 
it will, as hath been before obſerved. Now the Statute only 
rovides, that he who takes Two Livings above ſuch a Value, 
all have no Title to the firſt, ſo that it doth not alter the 
Ecclefiaftical Law, nor take away any Power which the Bi- 
ſhops had before; if that had been intended there ſhould have 
been an expreſs Clauſe for that purpoſe, for no antecedent 
Rights can be taken away by Implications, and if ſo, the an- 
cient Eccleſiaſtical Law is ſtill in force; and then if a Clergy- 
man hath one Benefice under the Value of 8 J. per Annum, and 
accepts another above that Value, but without any Diſpenſation, 
tho? he is not puniſhable by the Statute, yet he may be deprived 
of the firſt by the Canon Lax. | 
But if that Law is ſtill in force, yet the taking Two Livin 
is not malum in ſe, *tis only malum quia Probibitum by tho! 
Canons, and ſuch an Evil may be diſpenſed withal, in order to 
ſome Publick Service, pr for the Reward of Learning or Merit, 
eſpecially where the Maintenance is inſufficient j and this ap- 
rs to be the Senſe of ſome ancient Canons ; for in the laſt 
ear of Hen. 3. a Canon was made that circa Sublimes © lite- 
ratas Perſonas, quz majoribus Beneficiis ſunt bonorande, cum ratio 
poſtulaverin, per ſedem apoſtolicam poterit diſpenſari duo Beneficia 
retinere, X 3 
And ſome of thoſe Canons allowed an Union in ſuch Caſes, 


which was no more than the Act of the Biſhop in uniting Two 


Churches for the better Su pport of the Incumbent ; and tis as 
reaſonable now that the Biſhop ſhould unite Two ſmall Bene- 
fices for the Maintenance of a learned Perſon, who may be of 
publick Service to the Church; this is allowed by the Canons 
la) of our Church, which provide that a Diſpenſation may be 
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granted to a Perſon thought Worthy by his Learning, and able 
and ſufficient to diſcharge his Puty, that is, to one who barhre- 
ken the Degree of Maſter of Arts in the Univerſities of this Realm, 


to refide on one of his Benefices for ſome reaſonable Time in the 
Tear, and that the ſaid Benefices are not more than 320 Miles aſunder, 
and ſo my there is a licenſed Preacher in the Benefice where be doth 
not reſi Co , a , g 
is true, ſome Churchmen have condemned Pluralities u 
on any Account whatſoeyer, and particularly 3 —— VI. 
whilſt he was Dean of Lovain, maintained that a Man who had 
got a Living ſufficient for his Support, onght to be contented 
with it; and to take no more, for Multiplicity of Benefices 
ought not to be crowded under one Hat, but when he was Pope, 
he ated quite otherwiſe ; and being put in Mind of his former 
r in this matter, he — in the Words of St. Paul, 
n 1 was a Child, I ſpoke as a Child, &c. | 
I ſhallnow proceed to ſhew in what manner Perſons may be 
qualified to have Diſpenſations to hold T wo Livings ; and that 


is, by 


1. Retainer, 
As to the Qualification by Retainer or Service, you may ſee 
it at large under the Title Chaplain, only here I ſhall take 
Notice, that if a Lord, or other Perſon doth retain his full 
Statute Number, and likewiſe ſome more, thoſe Supernumera- 


ries are * 8 for a Plurality, rho? they ſhould be firſt 


preferred. 


So if any Peer ſhall have a double Capacity to qualify Cler- 
gymen, as ifa Baron ſhou}d be made Mafter of the Rolls, he can 
_ only according as he is a Peer, and no more, for that is 

is bet Capacity,  .* -..; EOS 6 

So that if the eldeft Son of a Peer retaineth Chaplains in the 
Life-time of his Father, who afterwards dies, ſuch Retainer 
will not qualify thoſe Men, becauſe the Son was not capable to 
do it at the Time of the Retainer. | | 33 

By which it appears, that the Perſon retaining muſt be capa- 


ble thereof at the Time of the Retainer, and he muſt likewiſe 


continue in that Capacity till his Chaplain is advanced, for if 
he dieth, or is removed from his Office before that Time, his 
8 is determined. 


But if a Baroneſs, being a Widow, Retains Two Chaplains, 


(e) and Marries before either of them are preferred to a ſecon 
Living, this Retainer is good, and the Perſon may have a Diſ- 
penſation to hold ſuch a Living, tho at the Time of his accept- 


(b) Dyer 312. Moor. 277, 678. Cro. Eliz. 723, 839. 4 Rep. 
90. Moor 361. (e) 4 Rep. 118, b. 79, er ; MM 
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Ang it the Baroneſs was not in the ſame Capacity as ſhe was at 
And tis to be obſerved,. that theſe Retainers (4) muſt be be. 
fore the Inftitutions to the ſecond Benefice, for if they come af- 
terwards tis too late, becauſe the Words of the Statute are, 
viz. That it all be lawful z0 purchaſe @ Diſpenſation 10 recerve and 
take Iwo Benefices with Cure, 8 which he cannot do after In- 
ſtitution to the Second, becauſe the Church is then full as to the 
Spiritualities, and by conſequence he cannot receive what was 
his own before. MO oe ZE 
Nualificacions by Birth. ] 2, Qualification by Birth, And 
this is where the Clerk is Brother or Son of any Temporal 
Peer, or the Son of any Knight born in Marriage, ſuch Perſons 
way have Diſpenſations to hold Two Livings ; ſo that the Son 
of a Knight hath in this reſpe& a greater Privilege than the 
Son of a Baronet, becauſe that Dignity was not created when 
this Statute was made. . 
 Qualiflcacipn by Dignity. ] 3. Qualification- by Dignity is, 
where Perſons are admitted to the Degrees of Doctors and Bat- 
chelors in Divinity, or in the Civil Laws in either of our Uni- 
verſities. 

In all thoſe Caſes where a Perſon is qualified by Service, he 
muſt earry his Teftimonial or Retainer under the Hand and 
Seal of his Lord, tothe Maſter of the Faculties, who is to make 
out Diſpenſation, and this muſt be ſealed afterwards under the 
Great-Seal, and then he may apply bimſelf to the Biſhop of the 
Dioceſs for Inſtitution, and not before; for tho” the Statute is, 
that the firſt Living ſhall be void when the Party is inftituted 
and inducted to the Second, yet to avoid Inconveniencies it 
hath been held that the firſt Living is Void upon the Inftituti- 
on to the Second; for otherwiſe a Man might be inſtituted to 
{&veral Benefices, not being able to ſerve the Cure of one. 


ley Preaching, T 

W HEN the Heathens were firſt converted to Chriftiani- 

ty, there was an abſolute Neceſhty of Preaching ; arid 
that it might be performed with the greater Solemnity, it was 
ofually done by Biſhops, eſpecially in the African Churches, and 
it was likewiſe ſo peculiar to the Bifhops of the Gallzcan Church, 
that they called their Office Præditationis Officium z in the Royal 
Conſecration they were required to be diligent in Preaching ; 
and Charles the Great was ſo ſtrict in enjoyning it, that be caus'd 
thoſe Biſhops to be depoſed who negletted this Duty. . 
And in this they ſeemed to imitate the Zeal of the Primitive 
Fathers, who were called Preaching-Biſhops, Men who were 
oftner ſeen in Pulpits, than in Palaces, and more employ'd in the 


Butt- 
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Buſineſs of him who ſent them to Preach the Goſpel, than in the 
Enibaſhes of Emperors and Kings, e | 

But by degrees Biſhops declined Preaching, otherwiſe there 
had been no Occaſion of a Canon to enjoin it, which, Zoxaras 
tells us, was made in a general Council held in the Trullo, about 

| the latter end of the Sixth Century, enjoining Biſhops to Preach 
often, at leaſt once on every Lord's-Day, or to be Canonically 
admoniſhed for neglecting it; and if they did not reform upon 
ſuch 1 N then they were to be excommunicated or 
de poſed. | CER: | 

T is probable this Canon was made to ſuppreſs the frequent 
Preaching of Presbyters, which obtained in the Fourth and Fifth 
Centuries, who in their Sermons might favour the Hereſies of 
Arius and Donatus, which were revived in that Age, in which 
this Canon was made, eſpecially in Africa; for I donot find that 
Presbyters were allowed to Preach in thoſe Churches, till the 
Time of St. Auſtin, who uſually heard St. Ambroſe every 
Lord's-Day ; and he tells us, that he accounted it the proper 
Otfice of a Biſhop to perform this Duty, but at laſt he obtained 
leave of Valerius, who was his Biſhop, to Preach before him. 

This gave Offence to many other Biſhops, but, it afterwards 
proving very ſerviceable to the Church, the Biſhops by De- 
grees gave the Presbyters leave to Preach before them, and when 
an ill uſe was made of it, they were forbidden again, as when 
the Arian Hereſy firſt began, the Presbyters of Alexandria were 
prohibited to Preach. | 5 

In the Church of Rome there was no Preaching at all, for if 
there had, tis probable we ſhould find ſomething of it in the 
Old Roman Offices, which are ſilent as to this Matter. 

'Tis true, Cardinal Bona tells us, that it was the uninterrupted 
Practice of the Church, from the Apoſtles to his Time, for the 
Sermon to follow the Goſpel, but brings no Proof that it 
was obſerved in the Church of Nome, or any where elſe; and 
Sozomen takes particular Notice that it was the liar Cu- 
ftom of that Church, not to have any manner of , Preaching * 
either by Biſhops, or Presbyters, till che Time of Leo the Great, 
about the Year 440. for he was Pope about the Middle of the 
Fourth Century, and was the firſt who performed that Office 
in that Church on ſolemn Occaſions. | 

I admit, that Gregory the Great, who ſucceeded in the Pope- 
dom about 150 Years after Teo, in his Homilies on the Prophet 
Ezekrel, and on the Goſpels, mentions that ſome of the Biſhops 
of Rome were frequent Preachers, and this may very well con · 
fiſt with what Soxomen had obſerved' —— that Leo, who 
preached at firſt upon ſome ſolema and publick Occaſion; but 
in Gregory's Time, who lived ſo long after him, it became an 
uſual thing, | 
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460 Preaching. 
As to us here in England, when the Biſhops lived with their 
Presbyters in the Cathedrals, they ſent them out to Preach as 
ſaw Occafion, and where they were moſt likely to do Ser- 
vice to the Church; but when they became ſettled in their 
Cures, and were no longer Itinerary, they were required to be 
— — in Preaching; and this Duty was enforced upon them 
by ſeveral Councils, as by a Council held at Oxford, Anno 8 H. 3. 
it was decreed, That al! ReFors ſhould Inſlruct their Pariſhioners 
in the Word of God: But this Decree was not regarded as it 
ought, for in th: very next Reign we find that great complaint 
was made in a Provincial Council of the Ignorance of the Pa- 
rochial Clergy, (e) that they were not capable of Preaching, 
and probably it might be neglected by them, becauſe a certain 
Order of Men called the Preaching-Fryars had taken it up, ſo 
that by this Council the Secular Clergy were only enjoyned to 
read an Expoſition on the Creed, on the Ten Commandments; 
the Two Precepts of Charity; the Seven Works of Mercy; 
the Seven deadly Sins; the Seven principal Virtues, and the 
Seven Sacraments, and this only Four Times in a Year. 
It was Wickliffe, who by frequent Preaching revived this Du- 
3 in the Minds of the People, ſo that a new Provincial Con- 
itution was made by Archbiſhop Arundel, enjoyning the Paro- 
Chial Clergy to Preach again, and giving Authority to thoſe 
Mendicant Fryars who had no ſpecial Cures, that they might 
Preach in Ecclefiis & Plateis, but not without leave from their 
Superiors, but the Secular Clergy were to Preach to their own 
Pariſhioners, without any Manner of Licenſe. . 

Tis true, if any one preached in a ſtrange Place, he was firſt 
to be examined by the Biſhop, and if he was idoneus tam mori bu 
quam ſcientia, then he might ſend him to as many Pariſhes as he 
thought fit, but he was to ſhew his Licenſe tq the Incumbents 
before he was ſuffered to Preach. | i= 

In the Reign of Hen. 7. Preaching was in ſa great Reputati- 
on, that the Queen's Mother em ploy'd Fiſher, Biſhop of Roche- 
fer, to find out the moſt Eminent Preachers in thoſe Days, that 
She —_ maintain them at Her own Charge; and though it 
was afterwards ſo much valued by Eraſmus, and other great 
Men of that Age, yet there were very few Sermons preached 
but in Lent. | | 

The Fryars indeed made ſome Diſcourſes on Holidays, not 
to. Inſtruct che People to lead Holy and Virtuous Lives, but to 
magnify that Saint io whom the Day was dedjcated. 

In Lent there was more ſerious — but it was not ſo 
ſerious as it ought; for it was chiefly to applaud the Laws of the 
Church concerning Abſtinence at that Time, Confeſſion of 
Sins, and ſome other Corporal Severities. | 


| c Prov. Conſtit. de Officio Archpresbyt. fo. 282. 
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The Reformers of thoſe Laws in the Reign of H. 8. (f) 


called Preaching Officium Præclarum, to which no Man ought to 
de admitted, mſi Pietatem & convententem Dofrinam ſecum ad- 


ferat ; and that none ſhould preſume to preach withoat a law- 


ful Call by thoſe who had Power to admit him to it, and not 
every one qui Spiritu Dei ſe jactat affiatum ; but the Biſhop 
ſhould have a due Conſideration of the Life and Learning of 
thoſe whom they admit to this Office, by which they might be 
ſatisfied that the _ proceeds from God. 

I know tis obj ed againſt this Power of the Biſhop, that 
Medad and Edad (2) propheſied amongſt the People, without 
any Commiſſion from Moſes ; (b) that Apollos taught in the Sy- 
nagogue, tho* he was not ſet apart for the Minifterial Fun- 
ion z and that St. Paul himſelf, tho' a great Preacher, yet he 
was but a Tent-maker. | 

In anſwer to the firſt of theſe Inſtances, no Man can ima- 
gine that miraculous Prophecying hath any Manner of Reſem- 
blance to our common and uſual Preaching ; and as for the 
teaching of Apoſtles in the Synagogue, it was no more than a 
ſolemn Decifion of ſome controverted Points in Divinity, 
which, in thoſe Days, was performed by the Laity as well as 
the Clergy ; and tho? St. Paul was a Tent-maker, yet he never 
preached as ſuch; for when he worked at his Trade, it was 
upon a particular Occaſion to ſupply his common Neceſſities, 
that he might not be a Charge to the People ; but he never 
preached till inſpired by the Spirit of God, which none but En- 
thuſiaſts and ſome of our modern Prophets will pretend to. 

'Tis likewiſe objected, That ſome of the Diſciples, who had 
no Authority from our Saviour to preach, yet when they were 
ſeparated from him, and diſperſed thro' the Nations of the 
Earth, they are ſaid in (z) Scripture 10 go forth every where 
Preaching the Word ; but it was in unſettled Times, when any 
Man was allowed to preack the Goſpel, that it might the 
ſooner be propagated amongft the People, 

But when once the Church was eſtabliſhed, then the Clergy 
were ſoon diſtinguiſhed from the Laity ; for our Saviour him- 
ſelf appointed ſome to be Apoſtles, ſome to be Evangeliſts, (4) 
and ſome to be Paſtors and Teachers; he gave them likewiſe 
an Account of their Miſhon, by telling them, as his Father ſent 
him, ſo be ſent them. F 

Then after his Crucifixion, the Apoſtles placed Biſhops and 
Elders, and Deacons, in the Church, and this was for the per- 
feting the Saints, | | 

Now, if thoſe, who were not lawfully ſet a- part for the Mi- 
niſtry, might ſupply that holy Function, there had been no 


(f) Reform. Leg. Eccleſiaſt. 34. 06011 Numb. 26. (b) 
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462 : Preaching. 5 
Occaſion of ſo much Care in the Original Settlement of the 
Chriſtian Church. ns 1 | 

Beſides, tis not a Work very eaſy to make Reconciliation be- 
twixt God and Sinners, it cequires ſome Application to Lear- 
ning, and Study in Divinity, in order toa right Underftanding 
the Scriptures, and we ſhould have but very few puft up with 
an Imaginary Blaſt of the Spirit, or ſtart into a Pulpit from a 
Shop; if ſuch Men would take St. Baſil and St. Gregory for a 
Pattern, who, as Rufinus tells us, ſpent 13 Years in ftudying 
the Scriptures, and ſearching after the Senſe thereof, before 
they entred upon the Miniſtry ; and I do not believe that the 
Spirit of God exerts it ſelf in a more peculiar manner in them, 
who now pretend to it, than it did in thoſe holy Men of old, 
but rather an opinionative Spirit of their own; and ſuch are 
called by the Prophet Exekzel (1) fooliſh Prophets, and not only 
fo, but a Wo is denounced upon them, 

So neceſſary was it to ſtudy the Scriptures in thoſe primitive 
Times; for the firſt Act of Divine Service was reading them, 
afterwards ſinging, and then the Biſhop preached, which was 
— — an Expoſition of the Leſſon then read, as be- 
ing freſh in the Minds of the People, concluding with an ear- 
neft Exhortation to ſtir them up to the Imitation of thoſe ex- 
cellent Things which were delivered in the Word of God, and 
which had then been explained to them Verſe by Verſe. 

The Sermons of After-ages were of a very different Nature, 
notwithſtanding, that abont the Beginning of the Reformation 
here, great Care was taken to ſend Eminent Preachers through - 
out the Kingdom; and theſe were not confined to particular 
Places, but had the King's Licenſe to Preach any where. 

But the Sermons of ſome of thoſe Preachers were no more 
than Invettives againſt the Friars, and ſome other Perſons, who 
did but faintly conform to the Changes then made, and had ſtill 
ſome of the old Leaven in them; ſo that the Government did not 
think it ſafe to leave the Progreſs of the Reformation to ſuch 
blind and ignorant Guides, therefore Two Books of Homilies 
were compoſed z One of them was publiſhed in the Reign of 
Ed, 6. and the other ſoon after his Death, which being only 
ſhort and practical Diſcourſes upon ſome Places of Scripture, 
were enjoined to be read in the Churches, in order to oblige 
both the Miniſters to teach, and the People to be inſtructed ac- 
cording to the Form of a godly and found Doctrine. | 
But incumbents legally poſſeſſed of any Ecclefiaftical Living 
might preach in their own Pariſhes, without the King's Li- 
cenſe; and the Homilies were often laid aſide for the Sake of 
Preaching, by thoſe to whom the Biſhops gave Licenſes ſo to 
do; and thoſe Preachers thus licenſed contradicting the Opi- 
nions of others in relation to the great Change then made in 
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(ö) 13 Ezek. 3. 


Religion, 


rr 


P 


Religion, that good King Ed. 6. iffued forth a Proclamation, 
prohibiting the Biſhops to grant any more Licenfes to Preach, 


and that none ſhould be obtained but of him and the Archbi- 


- 


ſhop of Canterbury. 
T his muſt certainly have leſſened the Number of Preachers; 
of which there were not very many in thoſe Days; for I find 
that Mr. Aylmere, who was afterwards Biſhop of Londyn, was 
the only Preacher in Lerceſterſbie in that Reign, being favour- 
ed by the Duke of Suffolk, whoſe Seat was in that County. 
But it ſeems thoſe very Dy who got Licenſes from the 


King and Archbiſhop, did not good Uſe of their Liberty, 


for that King, by another Proclamation, inhibited Preaching in 
general thronghout the Kingdom, to the Intent the Cler 


might apply themſelves to Prayer, in order to implore a Blei- 


ſing upon what was then in Agitation, which was an uniform 


Order of Common-Prayer, and that they ſhould read the Homi- 


lies in the mean Time. | | 
About Two Years after this Proclamation ſorhe of the Cler- 
gy began to preach again, but it was on Week Days; and theſe 
were called Lecturers, which being a new and unuf 
mance, many People came to ſee and hear them from neighbou- 
ring Places; and this begat an Emulation amongſt the Clergy, 
which of them ſhould draw moſt People to be their Auditors. 
The learned Biſhop of Sarum tells us, that as to this Matter 
there have been Exceſſes on both Sides; for ſome with great 


Sincerity have kept up thoſe Lectures in Market-Towns, and 


others have continued them with Faction, and with a Deſign to | 


detract from thoſe godly Minifters, who were not very Eminent 
in Preaching ; and this gave a Prejudice to ſome Perſons in Au- 
thority, who endeavoured to ſuppreſs all Performances of this 
Nature: And the Preachers, being by this Means poſſeſſed with 
ag Opinion that this would be a Hindrance to Piety, have en- 
deavoured to . . a Zeal in the Minds of the People for 
Lectures, which (he tells us) ſince they have been freely preach- 
ed, have not produced thoſe ill Effects which followed many 
Years fince, when Means was uſed to ſuppreſs them, 
But to proceed, in the firſt 'Year of Queen Mary's Reign, 
Preaching was again prohibited without her Leave; and this 
happened by the Indiſcretion of one Bourne, who was Biſhop 


Boneer's Chaplain, who, Preaching at St. Paul's, reflected ſe- 


verely on the Proceedings in King Edward's Reign, inſomuch 
that his Hearers were ſo incenſed at his Sermon; that one of 
them threw a Dagger at him with very geent Force, but the 
N elf by ſtoo ping, and the Dagger ſtuck faſt in 
the Pulpit. | ö 1 
This Prohibition of that Queen was an effectua! Means to 


reſtore Fppere for it muſt be difficult in her Reign for any of 
e 


the reformed Religion to get Licenſes to preach, which were 
tseely offered to choſe of the contrary Opinion,” 3 
| Thus 


/ 
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Thus Gardener, Biſhop of Winton, licenſed ſeveral to reach 


in any Cathedral, or Pariſh-Church, and this moft of the Cler- 


gy ſubmitted unto, yet ſome had the Courage to preach pub- 


lickly, notwithftanding the Queen's Prohibition; but they were 
committed to Priſon, and proſecuted as diſaffected Perſons to 
her and her Government; and thus it ſtood during her Reign. 
But all this while we have no Account of any Preaching by 


Biſhops, for that was almoſt diſuſed, inſomuch that, in Queen 


Elizabeth's Reign, when Pius Quintus * a Sermon, it 
was looked on as one of the Wonders of that Age. 


In the Beginning of that Queen's Reign there was ſo great a 


Scarcity of Minifters who would comply to the Reformation, 
that ſhe licenſed Laymen to preach publickly z and we have an 
Account of an * High-Sheriff of Oxfordſbire, who, in the firſt 
Year of her Reign, preached the Aſſhze-Sermon in the Univer- 
ſity there; but tis probable he did not perform it abſque cu- 
ber ſubtilitatis textura fentaſtica, for ſo Preaching was cal - 

d in Ed. 6. Time, tho“ tis very remarkable that a Layman 
ſhould preach in an Univerſity where ſo many of the Clergy 
are educated, | 

But they were ſo illiterate at that Time, that ſeyeral of the 
Lower-Houſe of Convocation who ſubſcribed the Articles of 
our Religion in the Year 1562. wrote ſo ill, that their Names 
are ſcarce legible ; and the High- Sheriff before · mentioned, with 
his Sword by his Side, ſhewed ſo much de rexturs fantaſtics in his 
Sermon, that he told the People be was arrived at the Mount of 
St. Mary on the ſtony Stage, whereon be ſiood ; that be brought them 
ſome fine Biskets baked in the Oven of Charity, and carefully con- 
ſerved for the Chickens of the Church, for the Sparrows of the Spirit, 
and for the ſweet ws of Salvation. 

But *tis no Wonder that a Sheriff ſhould make ſuch a ridicu- 
lous Diſcourſe, when a Feſuit many Years afterwards, employ- 
ed by his Superiors to preach, was none of thoſe, mentioned 
in the Scriptures, whoſe Wiſdom ſhined in their Faces; and this 
was the famous Father Maimbourg, who, Preaching on the firſt 
Sunday after Eaſter, when the Goſpel about the good Shepherd 
was read, took Occaſion from thence to magnify that Employ- 
ment; and having told the People how many Patriarchs were 
Shepherds, he likewiſe mentioned ſome Kings who look'd af- 
ter Sheep, and particularly of David, of whoſe Dog he gave 
this Account; that whilft his Maſter was fighting with Goliab, 
that Dog fought with a Wolf; then he divided his Sermon in- 
to Four Parts, according to the ſeveral and common Sorts 
of Dogs; the firſt Sort he ſaid were Eagliſh Dogs, and thoſe 
were the Janſeniſts, who faſtened on every Body, without di- 


ſtinguiſhing the Innocent from the Guilty; the ſecond Sort were 


pr. Langbaine's Preface to a Book entitled, The true Sabel 
Maſtiff 


% 


turned Rebel ; the Book was written by Six Jobs Check, 
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Maftif:Dogs, and to thoſe he compared ſuch Preachers who 
ſpoke bold Things in their Pulpits, and were cowardly.every 
where elſe ; the Third Sort were Lap-Dogs, and thoſe were 
the Court-Abbots, who made a great but very deſpicable Noiſe 3 
and the Fourth Sort were the good Dogs, and theſe were the 
Jeſuits 5 another Jeſuit being to preach on the Seven Anthems 
which their Church ſings before Chriſtmas, and which begin 

with the Letter 0, he took that Letter caly for his Text, which' 
ve may imagine to afford him many fine Thoughts. 

But to return; in the Reign of Queen Elix. one Preacher 
ſupplied ſeveral Cures, for the greateſt Part of the Parochial 
Clergy, being unable to preach themſelyes, were obliged to hire 
thoſe who were able to perform this Duty; and for the greater 
Encouragement of Preaching-Miniſters, it was enafted in the 
(a) 13th Year of her Reign, That none ſhould be admitted to 4 
Benefice with Cure, c. of above 30 l. yearly.Value in the Queen's 
Books, but a Batchelor of Divinit „or a Preacher lawfully allowed 
by ſome Biſbop, or by one of the Unzverſities, —_ : 

But the chief Reaſon of making that Act was, that the 
Churches might be filled with Men who ſhould preach ſound 
Doctrine; for at that Time there were many who preached 
otherwiſe, inſomuch that, Eight Years after the making that 
Act, the London-Clergy were cited to meet in St. Seputcher's 
Church, where ſeveral of them were ſworn-to enquire if any 
Perſons medled with State-Aﬀairs, or preached without Lis 
cenſe ; and in the ſame Year an.Order was made that no In- 
cumbent ſhould ſuffer a — to preach in his Church 

Afterwards a Canon was (b) made, to enjoin them to preach 
one Sermon every Sunday in the Year, either in their own Pa- 
riſhes, or in ſome other Church or Chappel where there was no 
Preacher. 1 - N bf * 

But yet theſe beneficed Clergy muſt have an Allowanee to be 
Preachers; for if they were nat Licenſed, then another Canon 
requires them to procure one who was, and he was to preach 
once in a Month in the Pariſh-Church, and on other Sundays 
to read the Homilies. - e $54.5 M84, dhe b | 

And no Strangers were admitted to 2 without produ- 
cing a Licenſe (ej for that Purpoſe z and that the Biſhop might 
have an Account of them who tranſgreſſed in this Matter, the 
Churchwardens were enjoined to keep a Book, (d) wherein the 
Perſon. fo preaching was to ſubſcribe his Name, and the Day 
when he preached, and the Name alſo of that Biſhop who . 
gave him Licenſe to Preach. 

And no Perſon was to oppoſe the Doctrine (e) in one Church 
which was delivered in another, without firft acquainting the 
Biſhop with it, and receiving Orders from him what to do- 


(a) 13 Eliz. cap. 12. ( Canon 45, J Gans 5. 
non. 52, (e) Can. 53. O) | 8 Ane | 
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Theſe were the Canons made in King James's Reign, and 
which relate to Preaching ; and they were made at a Time 
when * Preachers lived, and particularly Mr. Fer- 
Ens and Reynolds, and others, who gave the People ſuch a 
Taſte of Religion and Piety, by their frequent and elaborate 
' Sermons, that they kept it always warm in their Minds; and 
this was carried on with very great Diligence in all that Reign 

by very learned and eloquent Preachers, and continued in the 
Reign of his Son and Succeſſor, till the Civil Wars broke in 
upon the Peace of the Church, and then every Body preach- 

beſides: Scholars. oe 

I lay, learned and eloquent Preachers, tho' tis a very difh- 
cult Thing to be a good Preacher and a learned Man; for Pro- 
vidence diſtributes its Gifts in ſuch manner, that they are 
commonly. ſeparated, inſomuch, that the famous Balzac was 
not a little ſurprized when he ſaw a ſolid Diſcourſe publiſhed 
by Father Favre, a great Preacher. | 

But *tis a peculiar Happineſs to the Ergliſh-Clergy to have 
thoſe Faculties mix'd in them; we have ſome Account of this 
Matter from the noble * Hiſtorian, who tells us, that tho ſome 
of the Clergy preſumed to determine Things out of the Verge 
of their Profeſſion, and ia Ordine ad Spiritualia they would 
give unto Cæſar what he refuſed to receive; yet if the Sermons 
of thoſe Times preached in Court were collected and publiſh- 
ed, the World would receive the beſt Bulk of Orthodox Di- 
vinity, great Learning, convincing Reaſon, powerful Eloquence, 
and admirable Devotion, that hath been communicated in any 
Age fince the Apoſtles, and that there was not one Church- 
man in any Degree of Fayour, of a ſcandalous Inſufficiency in 
Learning, or of a more ſcandalous- Condition of Life; but 
moſt of them eminent for Parts and Knowledge, and of virtu- 
ous and unblemiſhed Lives: | 

Their Sermons were not like ſo many Flaſhes of Lightning, 
but as ſteady Lights to conduct their Hearers in the Paths of 
Salvation; and the Excellency of the Preachers did not conſiſt 
in She u, but in their real Endeavouts to promote the moſt ho- 
2 of God, in Delivery whereof they felt the ſame Paſ- 

ns in themſelves, which they uſually raiſed in thoſe who 
heard them: | A WF 
But he gives a very different Character of other Preachers at 
that Time z for he tells. us, that when the Army ſaw the Preſ- 
byterian-Government-was likely to be ſettled in the Church, 
Cromwell and his Officers preached to their Troops, and the 
common Soldiers did not only preach amongſt themſelves, but 
mounted the Pulpits in all Churches, and preached to the Peo- 
ple, who quickly became inſpired with the ſame Spirit, and 
the Women were likewiſe Preachers, which, he tells us, made 
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2s great a Noiſe and Confuſſon in all Opinions concerning Re- 
ligion, as their was in the Civil Government of the State; 
and no Body was queſtioned for delivering prophane, hereti- 
cal or blaſphemous Opinions, for that was ſaid to reſtrain the 
Spirit. PT Reb. 3 Par. 32. SH 1 

As ſdon as Peace was reſtored to the Nation, the Church was 
ſoon furniſhed with eminent Preachers, and no Age ever pro- 
duced a more learned Clergy than at that Time, who, by their 
preaching and Writing, may convince the People that they ſet 
a Value on true Religion, and who, by their Example and 
Doctrine, have endeavoured to reclaim the looſe and vitious 
Part of Mankind; and are not only become the Honour of 
their Function, but have given all unprejudiced Perſons a ſuf. 
ficient Demonftration that they have a far greater Regard for 
their Flocks than their Fleeces. 3 IF « | 

None of theſe Minifters came in by purchaſing Licenſes to 
Preach, which was done formerly, and therefore the Statute 
was made, which provides (F) That if any Perſon takes a Re- 


ward to give 4 Licenſe io a Clergyman to preach more than the j 
Fee, the Perſon taking it forfeits 40 l. — 4 Miniſter ſo licenſed 
om 101, and is o loſe ſuch Living as be ſball obtain Seven 
cars after ſuch Licenſe, and the Patron may Preſent, as if the 
Clerk was actually dead. | 14 
And that they may quietly perform the Duty, the Law (x) 
hath taken Care that Preachers ſhall not be diſturbed in the 
Church, which, if any one ſhall attempt to do, the Conſtable 
or Churchwardens of the Pariſh may bcing the Offender before 
a Juſtice of the Peace, who ſhall commit him to ſafe Cuſtody 
but not to the common Goal ; then the Juftice who committ 
him, together with another Juſtice of the Peace, is within Six 
Days afterwards to examine the Fact, and if they find Cauſe, 
they may commit him to. Goal for Three Months, and from, 
thence to the next Quarter-Seſſions; at which, upon his Re- 
conciliation, and giving Bond to be of good Behaviour for 
a Year, he ſhall be releaſed ; but if he perſiſt in his Obftina» 
cy, he ſhall be committed without Bail till he repents, ' 
And by a late Statute tis 201. Penalty to difturb a Preacher, 
as well in a Conventicle as in a Church, but this muſt be upon 
a Conviction in Seſſions; and in order thereunto the Offen- 
der muſt give a Bond of 501. with Sureties for his Appearance 
there; if he refuſe, he muſt be committed till the next Seſ- 
lions z the Proof muſt be by Two Witneſſes, upon Oath before 
one Juſtice of the Peace. | 1371 
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Prebend and Prebendary.. | | 


HIS is a Member of a Cathedral Chuch, and ſome ate 
of Opinion that he is called a Prebendary, @ prebendy 
auxilium Epiſcopo ; but I rather think 'tis from that Portion 
_ which the Church yields to him out of her Stock, for his Main- 
tenance, which is called Præbenda, and is a diſtind Benefice, 
ariſing from ſome Lands or Church, and appropriated for the 
Support of a Prebendary. | 
I grant that my Lord Coke (b) tells us, there might be a 
Chapter before they had any Poſſeſſions, from which it may be 
inferred, that there might be à Prebendary before he had any 
culiar Maintenance, but whether he was diftinguiſhed by that 
Name before he had any Prebend, it doth not appear. 
'Tis true, all the Revenue of the Church was formerly in the 
Biſhop, and afterwardsehe granted certain Portions to the Dig; 
- nitaries, and for this Reaſon he is of common Right the Patri 
of moſt Prebendaries. | 
Some- indeed are Donative (i); as at Weſtminſter the Queen 
collates by Patent, and by Virtue thereof the Prebendary take; 
Poſſeſſion, without Infritution or Induction. 
Some are in the Gift of Laymen, but in ſuch Caſe they muſ 


preſent the Prebenilary to the Biſhop, and the Dean and Chap- 
ter indus him, and places him in a Stall in the Cathedral 
Church, and then he is ſaid to have locum in choro. | 
Theſe Prebendaries are likewiſe diftinguiſhed into thoſe which 
are called Simple and Dignitary. 
A ſimple Prebendary is (uch who hath no Cure, and who hat! 
no more but this Revenue for his Support. 
A Prebendary with Dignity hath always a juriſdiction anner 
ed, and for this Reaſon he is called a Dignitary, and his Juris 
dition is by Preſcription; as for Inſtance, a Prebendary preſcti 
bed for himſelf, and his Farmers to grant the Office of a Com- 
miſſary, that he made a Leaſe of the Prebend for Three Live, 
and that the Leſſee granted this Office with all Profits, Comm. 
dities and Advantages, &c. to the Plaintiff, that the Defendan! 
_ claiming a Right under the Dean and Chapter libelled for it i: 
the Arches. | 
The Court was divided upon the Point in Law, (1) whether 
any Eccleſiaſtical Jurifdiftion paſſed by this Leaſe to the Leſſee, 
ſo that he might make a Commiſſary to keep Courts, Cc. The 
Objection was, that it was a Power or Truſt annexed to ti: 
Perſon of the Prebendary, as he was a Spiritual Member, and 
therefore it could not paſs to his Leſſee, eſpecially if a Layman; 


for a Commiĩſſary was no more than a Deputy, which the Le! 
ſee could not depute. f | 
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But it was anſwered, that tho* the Prebendary was a Spiri- 
tual Perſon, yet his Juriſdiftion was Temporal, and therefore 
might paſs by thoſe general Words in the Leaſe, eſpecially if it 
had uſually paſſed ſo before; but I rather think that an Office 
of Juriſdiction will not paſs by general Words, as a Recorder 
cannot make a. Deputy, without a Special Grant or Cuſtom to 
warrant it. F Wh; | 
Theſe Prebendaries make the Chapter, of which the Dean is 
Chief; and therefore, when a Pre endary dies, the Profits are 
in the Dean and Chapter till another is collated, and if. after- 
wards he accepts a Deanry (I) his Prebend is void by Cæſſion; 
ſo if he is made a Biſhop, the Queen preſents to his.Prebend. 
But the Acceptance of a Deanry muſt be underſtood to be 
in the ſame Church, therefore Anno 11, Ed. 3. () the Bi- 
ſhop of Durbam having preſented a Clerk to a Prebend of the 
Church of St. Andrew, and afterwards preſented the ſame 
a Perſon to a Deanry in that Church, it was held that the King 
ſhould recover the Preſentation to this Prebend, becauſe one 
and the ſame Perſon cannot poſſeſs Two Prebends in one and 
the ſame Church, which is very true; but the Reaſon was not 
: applicable to the Caſe, vi. That a Prebend is void by the Ac- 
ceptance of a Deanry in the ſame Church, which is likewiſe. 
: true; but then it muſt be underſtood of a Prebendary, who is a 
| compleat Member of the Chapter, that is, one who hath locum 
„ choro & ſuffragium in capitulo; for an Archdeacon may be ei- 
ther a Dean or Prebend of that Church where he is Archdeacon, 
becauſe quatenus ſuch he hath no Vote in the Chapter. | 
Before the Statute 14 Car. 2. a Layman (n) might be pre- 
; ſented to a Prebend, becauſe *tis a Benefice without Cure, Cc. 
and for that Reaſon a Prebendary (0) and a Parochial Benefice. 
are not incompatible Promotions, for one Man may have both, 
without any Avoidance of the firſt. | 
T his is proved by common Experience, beſides the (p) Canon 
which enjoins Prebendaries not to abſent themſelves from their 
| Benefices with Cure for above one Month in a Year, and that 
oy ſhould, amongſt themſelves, proportion the Times of their 
Reſidence in the Cathedrals, ſo that ſome of them might be al- 
ways reſident there; and after the Time appointed by their 
local Statutes is expired, they are wp ag to go to their Be- 
nefices, or one of them to diſcharge their Duties, and this the 
| Biſhop is to ſee duly performed. | 
And that Laymen were promoted to Prebends, we have ſe- 
ral Inſtances; as Anno, 2 Ed. 6. the Earl of Hertford had the 
Promiſe of Six, the Lord Cromwell was made Dean of Wells, 
and ſuch Eccleſiaſtical Benefices were conferred on more Lay- 
men before that Statute, but none ſince ; for now, ſuch Per- 
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ſons only, who are Ordained by Epiſcopal Ordination, are ma 
capable of all Eccleſiaſtical P ä * 

And becauſe a Prebend it ſelf is not a Benefice with Cure, 
&c, therefore a Prebendary is not obliged to read the 39 Ar- 
ticles, but he muft ſubſcribe the Declaration, for that is requi- 
red by the aforeſaid Statute, viz. As he is a Perſon in holy Or- 
ders, and taking an Eccleſiaſtical Dignity upon him. 

But by the Canon he is obliged to pteach in his (q) Cathe- 
dral, as often as he is bound by any Law, Cuſtom, or Ordi- 
nance; and not only there, but in the Pariſh-Churches of the 
Dioceſs where he is Reſident, eſpecially in ſuch Churches from 
hence the Cathedral receives any Rents; and if he cannot 
preach himfelf by "reaſon of Sickneſs, he is to ſubſttute one in 
his Place; and if he negle&s to ſupply his Courſe, he may be 
puniſhed by the Biſhop. | | | 

Laſtly, Tho' Prebendaries as ſuch have no Cure of Souls, yet 
we are told that there is a ſacred Charge (r) incumbent upon 
them in thoſe Cathedrals where they reſide, and that a Pre- 

bend is à juſt and necefſary Encouragement either for ſuch 
who, by Age or other Defects, are not fit for a Parochial Cure, 
and yet may be capable to do eminent Service in the Church. 

Ir way be difficult for ſome Perſons to apprehend what the 
Sacred Charge is, and what eminent Service a Man can do to 
the Church, who hath ſo many Defects that he is not capable 
of a Parochjal Cure, 

I admit that it may be a reaſonable Support to ſuch Perſons, 
- who, by their conftant and diligent Labour in their Pariſhes, 
have merited ſuch a Preferment, eſpecially if their Maintenance 
is ſo ſmall as to ſtand in need of further Subſiſtence, and that it 
ſhould not be employed to enrich any ſenſual Perſons, ' 


Preſcription. 


| T7 I'S refers to a certain Perſon, Houſe, or Land, and is 
always Perſonal, that is, tis made in the Name of a fin- 
le Perſon and his Predeceſſors, and all thoſe whoſe Eſtate he 
ath, c. and in this reſpect it differs from a Cuſtom which is 
more general, and therefore is never alledged in any ſingle 
Perſon ; for tis always local, and extends to many Perſons, 
or. 09 of the ' Inhabitants of a County, City, Town, Hun- 
red, c. - | | 
The Reformers of the Eccleſiaſtical Law (a) have defined 
Preſcription to be a Right eftabliſhed by Time, co-operating 
with the Law, cauſing the Negligent to forfeit it, and putting 
an End to Suits, be | | 
This agrees with the Deſcription which Bracton made of it 
long before, who tells us that where a Thing hath been recei- 


| (4) Can. 43. B. H. R. . N : 
ma (7) B. H. _ (4 * Lay. be 
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ved and 1 by long Uſe it obtains the Force of a Law; 
that a Right may be transferred by a long and peaceable Poſ- 
ſelſion, without any other Title, uſe all Claims o to 
be limited to a certain Time, otherwiſe there would be no 
End of Contentionsnss. | % 5 
The learned Biſhop of Worceſter hath, with his uſual Sagacity, 
explained this Matter, vi. That pr claime conſidered ab- 
ſtractedly from all other Circumſtances cannot give any Right, 
becauſe it may be occaſioned either by Ignarance or Fear, that 
a Right cannot be loſt by the Negligence of the Perſon con- 
cerned, unleſs there is an antecedent, Law to make that Neg- 
le& a Forfeiture; but that 'tis the common Iq; ereſt of Man- 
kind there ſhould be ſome fixed Bounds te all Claims of Right, 
for otherwiſe Men would live in a State of War and Confuſion 
and therefore it hath been always accounted reaſonable in this 
Nation, and agreeable to our Laws, that-a Right ſhould be 
acquired by long and peaceable Poſſeſſion, I ſay peaceable, be- 
cauſe there can be no Preſcription where there can be any le- 
gal Proof made of an * yarn .* 4 % 0149.7 nnen 
But this muſt be intended (b) where there hath been any In» . 
terruption of the Right ; for a Diſcontinuance for Ten Years 
or — 4 is no Bar to a Preſcription, 'tis only a Suſpenſion for 
a Time. | 
Neither is it deftroyed by any Alteration (c) of the Pay- 
ment, as inſtead of Money which had been uſually paid, tw. 
have paid Tythes for 20 Years paſt; but if the Preſcriptign- 
is to be diſcharged of Tythe-Hay in ſuch a Ground, and the 
Owner converts it into Tillage, the Preſcription is gone, ind 
8 . by any Alteration which is made to the Prejudice of the 
arſon, 6 pot: [24 eck ud 
There are ſome Preſcriptions which are not allowed by the 
Canons of the Church; as for a Clergyman to preſcribe againſt 
a Viſitation, or for Non- payment of Procurations at that 
Time; and ſome are not allowed by the common Law, as for 
a Layman to preſcribe. in non decimando. | 
So to pay no Tythes nor any Thing in lieu thereof, (d) tho? 
nothing _ be proved to be paid in the Memory of Man, this 
is not good. wx , 
So to pay the Tythes of one Thing in Recompence for the 
Tythes of another, or to pay no Tythes for Cattel, becauſe he 
pays Tythe-Corn, or to pay none in one Place, becauſe he pays 
them in another, or to pay no Tythes, becauſe he hath, Time 
_ Mind, repaired the Church, theſe Preſcriptions are not 
g0 | | 
So to pay ſo many Calves and Lambs, and a Penny for every 
Milch-Cow, in ſatisfaction of all Tythes of Calves and Lambs, 


(6) 1 Inſt. 11 8 c) x loft. Ye L Abr, 6 8. 
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N | 
and Milch-Kine, and all Barren and other Beaſts and Agiſtmem. 
this laſt Clauſe makes all void. . 

But a Preſcription to pay leſs than a Tenth Part is good; and 
ſo 'tis to pay a certain Sum of Money for all his Tythes gene- 
oy or for his Tythe-Hay, or for his Tythe-Corn on ſuch a 

Arm. 8 Mak, 

Soi to pay a Penny called an Hearth-Penny (e) in ſatisfaction 


for the Tythes of Wood for his Fire, this is good. 


The Payment of a Sum of Money, or any other Thing in lieu 
of Tythes for Six Years, is held a reaſonable Time to make a 
Preſcription, which, being a Temporal Thing, is to be tried in 
the Temporal Courts. n 6 1% 
Butithis is not always ſo, for where the Preſcription is mere- 
ly Spiritual it ſhall be tried in the Eccleſiaſtical Courts; as for 
inſtance, if the Churchwardens of the Mother-Church do Tax 


the Inhabitants of a Cha pelry of Eaſe to repair that Church, and 


ſue for this Tax in the Spiritual Court, and the Defendants ſug- 
geſt that, Time out of Mind, they have repaired their own 
Chappel, and ſo ought to be diſcharged towards the Repair of 


. tht other; all this Matter is of Eccleſiaſtical Cognizance, and 


therefore it ſhall be tried in that Court. 


Preſentation. 


JDEFORE I treat of a Preſentation, I think it may be pro- 
B per to ſpeak ſome Thing of the Patron, which word ſigni- 
es him who bath the Right to preſent to a Benefice, - 
Dr. Godolphin tells us tis derived a Pratocinando, that is, from 
leading the Cauſe, or defending the Rights of the Church, 
ut withal, as improperly as Mons is derived @ movendo; for in 
this Age ſome Perſons, inftead of defending,. do proftitute the 
Church and the Revenues thereof to ſale and merchandize. 

He who gave the Ground, or who built the Church, or en- 
dowed it, had a Right to preſent a Clerk to that Church; and 
this was called Jus Patronatus by the Canon Law, which is an 
Advowſon by, our Law: And therefore * Glanvil calls the Pa- 
tron Advocatus quis advocatus preſentavit ultimam perſonam al 


Eccleſiam, &c, And in this reſpeR all Church-Livings here in 
Eng land were originally donative; and Preſentations to Ordi- 


naries, Admiſſions, Inſtitutions, and Inductions, did not ob- 
tain here 'till many Years after the Conqueſt, all which was 
done in compliance to the Canons; and this, as + Mr. Seldex 
tells us, was about the beginning of the Reign of our King Jobs, 


and then Biſhops filled the Churches with Incumbents yet they 


afterwards transferred this Power to the Laity to encourage 
them to build Churches, but this was only a Power of Nomina- 
tion, and not an abſolute Power to diſpoſe the Benefice upon 


(ee) Moor 910. * Lib. 13. cap. 19. + Hiſt. Tythes 297. 
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what Terms they would, for the Biſhop was ſtill to ſee that the 
Clerk was qualified, and then to admit him; and if the Patron 
did not nominate one in a limited Time, then the Care did re- 
turn to the Biſhop again, and ſo it continues at this Day. 4 
But tho* the Patron had Power to nominate another, yet he 
cannot nominate himſelf; but he may pray the Ordinary to ads. 
mit him, and an Admiſſion upon ſuch a Prayer is good, . _ 
As to the Preſentation it (elf, tis the Aﬀtjof the Patron, which 
doth not carry with it the Formality of a Deed, but *tis in the 
Nature of a Letter -Miſſive, by which the Clerk is offered to the 
Biſhop, and *tis always directed to him; and uſually in this form 
if to the Archbiſhop; Hp” Ns 
Reverendiſſimo in Chrifto patri & domino, Dom Thome permiſ- 
fione divina Cantuarenſi Archiepiſcopo * totius Anglie pri mati & 
Metropolitano, e jus ve in abſemia vicario in rebus;Spiritualibus ge- 


| nerali, aut alicui in hac parte ſafficientem Autborttatem babenti, 


&c. | | | 
If *tis to any other Biſhop, then the form is thus, 
Reverendo in Chrifto patri & domino, Domino Jobanni divina 


rali J. A. Armiger indubitatus Patronus Ecc leſiæ Parochialis de H. 
in Com, S. ſalutem in domino ſempiternam, ad Eccleſiam parochia- 
lem de H. pred. veſtræ dioxeſos modo ' + mortem. J. S. ultimi In- 
cumbentis ibidem jam vacantem & ad meam donationem 2 jure 
ſpetantem dileſtum mibi in Chrifto P. S. Clericum, in artibi magi- 
ftirum, paternitati vefire praſento, bumillime ſupplicans quatenis pra- 
fat. P. S. ad diftam Ecclefiam admintere, eumque Reftorem e juſdem 
Eecleſiæ inſtituere, cum 2 juribus Q pertinentiis uni verſis, cætera- 
que expedire & peragere, que veſtro in bac parte incumbent Officio 
paſtorali, digne mini cum favore : in cujus rei te ſlimonium bus pre- 
ſentibus Sigillum appoſut ; Dat. 18 die Oftobris Anno Regni, &c. 
This Right of Preſentation is a Temporal Thing, (3) and 
therefore it properly belongs to the Temporal Courts to deter- 
1 true Patron, and at what Time, and when to 
vold. . . 
Tis a Right which may be transferred to another by Deed 
or Will, it may be forfeited by Outlawry, and then the Queen 
ſhall Preſent, which remains good, tho* the Outlawry ſhould 
be afterwards reverſed ; but this muſt be underſtood where the 
Ad vowſon was forfeited by the Outlawry, and the Church be- 
came Void after that Forfeiture, for in ſuch Caſe the Preſenta- 
tion is veſted in the Crown, as 'tis the Profits of the Adyow- 


'fon; (a) but if the Church was actually void at the Time of 


the Outlawry, then the Preſentation is forfeited as a Chattel, 


_ upon the Reverſal of the ſame, the Party ſhall be reftored 
o it. CS 


7 If to the Archbiſhop of Tork, totius muſt be loft out. + Re- 
fignationem Ceſſionem Deprivationem, as the Caſe is. (4) 2 _ 


Abr. 293. (a) Moor 269. 
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So likewiſe if the Church was * void at the Time of a Grant 

made of the next Preſentation, the Grant it ſelf is void as to 

that Preſentation, becauſe tis not then grantable, it being a 
22 Aktion, but tis good for the next Preſentation after 


t. | 
It may be forfeited likewiſe by Symony or Recuſancy, of which 
more hereafter ;. by the Attainder of the Patron, by an Appro- 
priation without a. Licenſe from the Queen; (b) but the Inheri- 
tance in this Caſe is not forfeited, only the Queen ſhall have 
the Right of Preſentation in Nature of a Diftreſs, till the De- 
tinquent hath paid a Fine for his Contempt. 
It may be forfeited by an Alienation made in Fee of the Ad- 
vowſon it ſelf, by a Grantee for Life of the next Avoidance; 
(c) for after ſuch an Alienation the Grantor may Preſent, but 
then he muſt enter for a Forfeiture in the Life-time of the In- 
cumbent, () for if he neglects it till his Death, and then Pre- 


fents, this is void, becauſe the Eftate of the Grantee for Life 


was not determined till the-Grantor had claimed it as forfeited, 
which being omitted, the Preſentation veſts in the Grantee as a 
Chattel upon the Death of the Incumbent, and ſhall not be di- 
veſted by the Preſentation of him in Reverſion. | 

And becauſe there are ſeveral Perſons who have a Right of 
Preſentation, I ſhall treat of them diſtinctly, v;. Of Preſen- 
tations by Common Perſons, Coparceners, Joyntenants, and Tenants 
in Common; by Corporations, by Baron and Feme, by Executors, 
by Infants, by the Queen, , 

WBya Comman Perſon.) As to Preſentations by Common 
Perfons, *tis agreed, that all, who have Ability to Purchaſe or 
Grant, have likewiſe an Ability to Preſent to vacant Benefices; 

and this may be done by Perſons Excommunicated or Outlawed, 
but in ſuch Caſe the Biſhop may refuſe the Preſentee. af 

That the Preſentation muſt be within Six Months after the 
Avoidance, and that a Clergy-man who is Patron cannot Pre- 
ſent himſelf, (e) but may either pray to be admitted by the 
Biſhop, or he may deviſe the next Preſentation to his Execu- 
tors, and if by ſuch Deviſe he appoints that they, or either of 
them ſhall Preſent one of their own Number, the Preſentation 
made by the reſt is good. 

By Coprrceners. | - Coparceners are but as one Patron in 
the Law, and theretore'they ought to agree in the Preſentation 
of one Perſon, if they cannot, the eldeſt ſhall preſent alone 
and the Biſhop is bound to admit her Clerk. | 


But if they ſhould ſeverally preſent ſeveral Clerks, the Bi- 


ſhop is not obliged to award a Fus Patronatus, becauſe they pre- 
ſent under one Title, and ſo not like the Caſe where Two Pa- 


— 
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vous preſent by ſeveral Titles; but if the eldeft Siſter join 
with Thother Siſter, the Biſhop may ſuffer — to 
Lapſe, which he cannot do if ſhe preſents alone; and after ſhe 
hath preſented, the next ſhall have her turn; and this Privi- 
lege doth not only extend to the Iſſue of the Eldeſt, if She ſhould ' 
die, (f) — likewiſe to her Husband, if he is (g) Tenant by 
the Curtely. 6... 0 148. * 
S 'Tisa Pooviledge which likewiſe extends to their Grantees, 

for if Two Coparceners be of an Advowſion, and they ſeverally 
Grant their Parts to ſeveral Men, the Ad vantage which was 
between the Partners takes Place between the Granteesz for- 
the firſt Preſentation ſhall go to the Grantees of the Eldeſt, and 
ſo to the other; but tis otherwiſe between Tenants in Common, 
for if one Preſents and the Biſhop grants Inftitution, he hath. 
thereby gain'd the entire Patronage, and the other is put out of 
Poſſeſhon, this was the Caſe of Harris * and 'Nichols, which is 
Reported by Juſtice Croke 3 wherein he tells us that the Lord 
Chief Juſtice Anderſor doubted, ang he himſelf Reporting the 
ſame Caſe puts a Quære to it. | TTL 

But if one roy tary Uſurps upon the Turn of another, 
that ſhall not put her to her Writ of Right, but ſhe ſhall Preſent 
upon the next Avoidance, becauſe an Uſurpation amongſt 
e is only for that Turn upon which the Uſurpation 
was made. . N 13 

Jointenants and Tenants in Common mnft join likewiſe in 
the Preſentation, for if either preſent alone, the Biſhop may 
refuſe his Clerk, (b) and ſo he may the Clerk preſented by the 
major part; and if the Six Months expire before they agree, 
he may collate by Lapſe. | OO LIM LS 

But if there is a Grant of the next Avoidance to Four, na» 
ming them, Ez eorum cuilibet conjunctim © diuiſim, (i) in ſuch 
Caſe, if one alone preſents, *tis good; and yet, if there ſhould 
be fuch a Severance in the Habendum tis void; as if the Grant 
is to Four, Habendum eis conjuntim & dium. 

In Windſor's Caſe there are ſome Diſtinctions made, where 
Perſons have a (k) Right of Preſentation by Turns, viz. It was 
in a Cuare Impedit brought for the Church of Buſcott in Berks ; 
the Plaintiff Loveden had two parts of the Adyowſon, and the 
Defendant Windſor had one 2 ; the Plaimiff preſented Parey, 
who was Inſtituted and In ucted, and afterwards deprived by 
Queen Mar, for being a Proteftent ; and Loveden ſu ppoling that 
his ſecond Turn was not ſatisfied, becauſe of the rivation 
of Parry; he preſented one Dacres, who was likewiſe Inftitu- 
ted and indutted ; and the Defendant Windſor ſuppoſing that 


. 


* Cro. Eliz. 18. 1 And. 63. (g) Co. Litt. 186. 2 Rol. Abr. 
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both the Turns of the Plaintiff were ſatisfied, preſented one 
Hitch, who was alſo Inſtituted and Induted, _ EV 
Anno 1 Eliq, Hitch was deprived, and Parry. reftored ; and 
the Church being void afterwards by his Death, the Queftion 
was, Whether by the Inſtitution of Parry, thg' he was after- 
wards deprived, the Incumbency of Dacres ſhould be Void? 
For if ſo, chen Loveden had no more than one Turn; and-it 
was adjudged that the Preſentation of Dacres ſhall not make one 
Turn, becauſe the Declaratory Sentence of Reſtitution of Par- 
ry didabſolutely avoid his Deprivation, and he was Incumbent 
again upon his fir ſt Preſentation, which was recontinued by 
that Sentence; and when he died, being the laſt Preſentee of 
the Plaintiff, he ought to preſent again, and his Preſentation 
of Dacres, during the Life of Parry, could; not be in his Turn, 
becauſe Parry himſelf. died Incumbent, , | | 
It was; likewiſe adjudged in that Caſe, that if the Clerk o 
one is Inſtituted and Inducted, and afterwards deprived for any 
Cauſe whatſoever, that ſhall ſatisfy his Turn, becauſe the Ad · 
miſſion and Inſtitution were only voidable, and not void till 
Sentence; but when tis void ab initio tis otherwiſe, as in Caſe 
of not reafling he 29 Articles. Mg > | 
If there are Two Joyntenants of the next Avoidance, (I) one 
of them may Preſent the other, but if he Preſents a Stranger 
the Biſhop may refuſe him. | | 
So if Three have a Right to Preſent, and Two of them Pre- 
ſent the Third Perſon ; () the Biſhop cannot refuſe him, be- 
cauſe he cannot Preſent himſelf, but if one alone had preſented 
a Third Perſon it had been wrong. | * 
If after an Ayoidance one ſhould Releaſe all his Right ta the 
other, this doth not extinguiſh his Title, for when the Church 
became void, * then the next Avoidance which before was only 
a Chattel in hoth, is a thing in Action; and ſo annexed to the 
Perſon that it cannot he Granted or Releaſed, as it might be 
before the Ayoidance, 
Cozporatton- qrefenting ] When a Corporation Preſents, it 
muſt be under their Common Seal, and by the true Name of 
their Corporation, (x) otherwiſe tis void. | 
I admit. that there is a contrary Judgment, in the Caſe of 
the Dean and Chapter of Norwich, (0) who were incorporated 
by the Name of the Dean and Chapter of the Cathedral Church 
of the Holy Trinity of Norwich, ex fundatione Regis Edwardi 
Sexti, which Words were omitted in.a Regrant to them by the 
ſame King, and yet the Grant was held good, but it was by 
reaſon of the Statute of Confirmation, made in the firſt Year 
of that King's Reign, (p) which recites that he made ſeveral 
Grants, ©&#, and for avoiding all Controverſies which might 


1 And. 223. 1 Leon. 167. Cro. Eliz, 173. (I) 1 And. 2. 
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ha concerning any of them for want of true naming an 
Il Corporate, it was enacted, That ſuch Grants 5 5 
to be made during his Life, ſhould be good, notwithſtanding 
the miſnaming, Vc. | i Ne 9 1 

By Executors.} If a Man hath a Grant of the next Preſen- 
tation, and he dies, the Church being ful, the Right to Pre- 
ſent goes to his Executor; the Law is the ſame if he dies, the 
Church being void, and without deviſing his Right, for the 
void Turn is a Chattel, and before tis actually veſted in the 
Executor, he may Grant it over to another, ; 

But in ſuch Caſe, if the Teftator in his Life-time Preſents a 
Clerk, and dies before he is admitted, and afterwards the Exe- 
cutor Preſents another, the Biſhop may receive either. 

If the ſame Perſon is both Patron and Incumbent, and he 

dies, (q) though the Preſentation is thus ſevered from the Ad- 
vowſon, and veſted in the Executor, yet the Heir ſhall Pre- 
ſent, becauſe where Two Titles commence at the ſame Inftant 
as in this Caſe, upon the Death of the Incumbent, the Advow- 
ſon Deſcends to the Heir, and though the Avoidance is veſted 
in the Executor, yet the Eldeſt Title ſhall be preferred. 
But if he, who is both Patron and Incumbent; had * deviſed - 
or given Authority by his Will, to Three Executors, or to ei- 
ther of them to Preſent ſuch a Perſon ; this Deviſe had been 
good, for though the Church becomes void by his Death, and 
the Will is then to take Effect; and the Preſentation is then 
likewiſe a Flower fallen (as the Lawyers call it) and a thing in 
Action, and ſo not grantable, yet the Deviſe is not void; be- 
cauſe it had an Inception in the Life-time of the Teſtator, it 
may be compared to a Leaſe made upon Condition, that the 
Leſſee ſhall not alien it in his Life- time, he Deviſes it to another 
and dies, this Deviſe is no Breach of the Condition, becauſe it 
was only begun, but did not take Effect, whilſt he was Livi 

But where a Biſhop hath a Preſentation in Right of his Bi- 
ſhoprick, and dies, his Executor ſhall not have the yoid Turn, 
but the Queen, becauſe the Temporalties are in Her Hands, 
and She hath a Right, to Preſent upon an Avoidance, during 
the Seiſure, and alſo upon an Avoidance on the Death of the 


Biſho | | 

'Hogband and Wife, ] If a Feme-Covert hath a Right to Pre- 
ſent, She cannot do it without Her Husband, for the Preſenta- 
tion muſt be in both their Names, or he alone may Preſent dur- 
ing the Coverture. . ay 8 

And ſo be may after her Death, if he is Tenant by the 
Courteſy, and if he happen to die after the Avoidance, and 
before the Church is full, (a) his Executors, and not the Heir 


— 


( 70 2 Lev. 47. *2 Roll. Rep. 214. 3 Bulft. . 47. (a) 1 laſt. 
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at Law ſhall Preſent, becauſe it was veſted in him as a Chattel, 
and therefore it ſhall go to bis Executors. 

Pielentatton by Jnfants. J. A Guardian in Socage cannot 
Preſent to a Church, for by the Law he is not to meddle with 
any thing but for what he may account, (b) which he cannot do 
for Preſentation, becauſe he is to take nothing for it. 

But fome are of Opinion that he may Preſent, (c) ſo long as 
the Heir. is under the Age of 14 Years; but my Lord Coke (4) 
affirms it'for Law, that the Heir ſhall Preſent, let him be of 
what Age he will. 2 a 

By the Queen.] If the is ſeized of an Advowſon, 
in the Right of the Dutchy of Laxcaſter, and She Preſents a 

Clerk under the Great Seal, tis good (e) notwithſtanding the 
Dutchy Seal is wanting; for a Preſentation paſſes no. intereſt 
as a Grant doth, *tis no more than a Recommendation of a 
Clerk to the Biſhop. . | | 

*'Tis true, She may Preſent by Her Letters-Patents, and by 
theſe Words, viz. Damus I concedimus, for this amounts to a 
Warrant for the Biſhop to admit the Clerk. 

If a Rector is made a Biſhop, the Queen ſhall Preſent by Vir- 
tue of Her Prerogative, (f) unleſs She granted a Diſpenſa · 
tion to him to hold his Rettory with the Biſhoprick, and this 
muſt be before his Conſecration. | | 

If a I is Patron of a Benefice which is void, and he 
dies before he Preſents, (g) the Queen ſhall have the Preſen · 
tation. 

So where a Deanry becomes void, whilſt the Temporalties 


of an Archbiſhop are in Her Hands, She ſhall Preſent the new 


Dean. 7 
If She Preſents without any manner of Right, and the Pre- 
ſentation is in this Form, viz. ad naſtram —2— five ex 
pleno jure froe per lapſum temporis, &c, (h) this will not amount 
to an Uſurpation, becauſe it expreſſeth a Right where there is 
none, but if the Preſentation had been general, tis otherwiſe. 
But if She hath a real Title, and doth vary from it, (i) as 
where She hatha Title by Lapſe, and She Preſents pleno jure, 
*tis Void, and all that follows upon it, becauſe tis built upon a 
wrong Foundation. $4776 
Zajtly, The Lord Chancellor hath the Privi to Preſent to 
Her Benefices, under the yearly Value of 20 J. in the Firſt- 
Fruits-Office. | | 
Pzeſentation by a Becuſant, ) A Popiſh Recufant Convict 
cannot Preſent during the Time, of his Recuſancy, but the 
Chancellor and Scholars of Oxford and Cambridge may do it, (k) 


(% 1 Inſt. 17. b. 29. 4. (c) 2 Cro. 99. (d) 3 Inſt. 156 (e) 
Moor. 874. (F) 2 Roll. Abr. 343, 3 ) 2 Roll. Abr. 343. (0 


Vel. 7. Cro. Car. 592. Hob. 5. 302. Vaugh. 14. 1 Mod. 254. 


() 2 Cro. 252, 6 Rep. 29. (H) 3 Jac. cap. 5. . 
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in the reſpective Counties mentioned in the Statute : But this 
Act was evaded, by granting the Adyowſon for a Term of 
Years to a Friend in Truſt; but the Queen by Virtue of the 
Statute might ſeizeT wo Parts inThree of the Offender's Eftate, 
and if She ſeized the Ad Vvowſon as. Part of the Two Parts, tis 
then veſted in Her, and the Univerſity ſhall not Preſent to any 
Avoidatice that ſhall. happen during the Recuſancy, becauſe 
the Univerſity hath no real Eftate in the Advowlſon, (2) the 
have only a Right to Preſent as the Biſhop hath, upon a LG | 
and though the Words of the Statute are, that a Recuſant ſhall 
be diſabſed to grant any Avoidance to a Benefice, yet the 
Grant of an Advowſon for Years is not comprehended under. 
thoſe Words, becauſe ſuch a Grantee may accept a Releaſe 
from oe * * ged. (+) 2 if 7 ſon ber 

By a late Statute tis Ena m at zf any Perſon 
refuſe whe + to repeat and ſubcribe the Declaration, when it ſhall 
be tendered by Two Juſtices the Peace, or ſball refuſe to appear be- 
fore them for that purpoſe upon Notice given, be ſball heve bis Name 
and Place of Abode, certified at the next Quarter-Seſſions, and Re- 
corded by the Clerk of the Peace, and ſhall from that Time be diſ- 
«bled to Preſent, or to Grant the next Avoidance, as if be bad been @. 
Popiſh Recuſam Convidt, and that the Univerſities ſhall baue the 
Preſentation, and all Perſons who ſhall be ſeized of an Advowſon, or 
of any Right of Preſemation in Truſt for any Papi or any one diſe 
l by this Aft, ſball be diſabled likewiſe 10 reſent ; aud if ſuch . 
Truſtees do not give Notice to the Chancellor of the Univerſity, within 
— Months after the Avoidance, tbey forfeit 5001. to the Cu- 
vVerſitiess ig 4 

Where a Plea of Recuſancy is pleaded, the Defendant muſt 
ſet forth ſo much of the Act of 23 El:x. cap. 1. which gives the 
Juſtices Power to determine in their Seſſions all Offences for 
not coming to Church; and likewiſe ſo much of the Act of 
29 Eli 22 6. which recites, That upon an Indittment found 
againſt a Recuſant, Proclamation ſhall be made, that he render 
himſelf to the Sheriff before the next 1 which if he neg- 
lects, it ſhall be a ſufficient Conviction: And by the Statute of 
3 Fac. aforeſaid, by which a Popiſh Recuſant Convid is diſa- 
bled to Preſent to a Benefice, he muſt likewiſe plead the Re- 
cord of Conviftion, with an bic in Curia prolat and he muſt. 
not ſet forth that the Plaintiff did not render himſelf at the 
next Aſſizes, (=) for he might do it before; but a'Pardoa takes 
away this Diſability. ; | 

Bevocation of a Prefentarion,) It hath been a Queſtion whe- 
ther a Preſentation may be expreſly and actually revoked, or 
whether it ought be done cumulando, that is, by making a ſe» 
cond Prefentation, which is in Law a Revocation of the firſt. 


- Jones 17, (m) 1 W. c. 26, (0 3 Lev. 232. 2 Lut. 1100, 
10 X | 'Tis 
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"Tis agreed, that the Queen may actually revoke Her Pre. 

ſentation ; ſo in the Year Book 44 Edw. 3. fol. 3 5. 

Tis true, She may likewiſe do it cumulando, as where She 
hath a Right to Preſent, She firft grants it to one and then to 

another, (o) which is in Law a Revocation of the firſt, without 

mentioning it; and this She may do after Inſtitution of the firſt 

2 becauſe the Church is not full againſt Her till In- 

uction: 6 | x 

But if either She or Her Preſentee ſhould die after Inftituti- 
on, and before Induction, in either of theſe Caſes the Death of 
the Party is a Revocation in Law of the Preſentation ; (p) but 
*tis otherwiſe where a Lay Patron Preſents, and dies before his 
Clerk is admitted, for that is no Reyocation of his Preſenta- 
tion. | | ; 

Now, when the Queen actually reyokes Her Preſentation, if 
the Perſon ſhould afterwards get Inſtitution and Induction, 
. without Notice given to the Biſhopof the Revocation, tis ab- 
ſolutely void, (q) for the Revocation is effettual before Notice, 
that being only to make the Ordinary chargeable as a Diftur- 
ber, if he ſhould proceed to give Inſtitution afterwards. 

The reaſon why the Death of the Queen before Her Clerk is 
admitted, ſhall be a Revocation in Law of Her Preſentation is, 
becauſe She had no Effect of it. The ſame Reaſon will hold in 
the Caſe of a common Perſon, but yet if he dies before his Clerk 
is inſtituted, tis no Revocation, (as hath been before obſery'd) 
becauſe the Preſentation is actually gone from him, and ſo it 
—— Yom the Queen, ſo that this ſeems to be an extraordinary 

on. g 

The next Queſtion is, whether a common Perſon can actual. 
ly revoke a Preſentation ? Or whether he ſhould not vary 
cumulando? So that having preſented Two Clerks the Ordina- 
ry may admit which he will. | | 
My Lord Rols tells us he cannot actually Revoke, and cites 
a Caſe in Dyer (r) to prove it, which muſt be a Miſtake, for 
there is nothing relating to this Matter, but the Opinions of 
Dyer and Mounſon, that a common Perſon cannot revoke his 
Preſentation after Inftitution and before Induttion, which is 
very Bag becauſe upon the very Inftitution the Church is full 
as to him. 

But certainly he may do it before his Clerk is admitted, (s) 
becauſe a Preſentation is no more than a Recommendation of 
a Perſon to the Ordinary, in order to be admitted to a Bene- 
fice, and carries no Intereſt with it, as hath been mentioned 

re, | 


9 28. 2 Roll. Abr. 354, (p) Dyer 348. 2 Roll. A 1 

354 (4)2 Koll. Abr. 451. Plito 17. (r) Dyer 

Y Latch, 254. * . 0). 1 5 | 
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Procurations. 3 

AINCE Biſhops, by the Common Law, are to viſit their 

Dioceſſes, in order to enqire into the Manners and Behayi- 
our of the Clergy» both in reſpet to their Duties, as they are 
Minifters, and what Care they take to keep the Churches and 
Parſonage-Houſes in Repair, therefore the ſame Law hath pro- 
vided, that it ſhould be done at the Charge of thoſe Inferior 
Clergy who are viſited, which is by a certain Tribute called 
Procurations, © = 

This is defined by the Canoniſts to be Exbibitio ſumptuum ne- 
ceſſariorum facta Pralatis, qui dieceſes peragrando Eccleſias ſubjeFas 
viſitant; and it was to be provided ſuitable to the Quality of 
the Viſitors, but with great Moderation and Temperance, ze 
jejuniorum doctrinam rubemibus buccis pradicent ; and from pro- 
curing theſe Entertainments for them and their Attendant 
they were called Procurations: And the Canons were ſo trick 
in this Matter, that Money was forbidden to be given in lieu of 
Victuals, ſub pena maledictionis terraneæ, and the Viſitor, who 
received an . if he was a Biſhop, or above that Degree, 
was to reſtore to the Church twice as much as he took from 
it, and that within a Month after he received it, but if he re- 
fuſed he was liable to an Interdiction ab ingreſſu Eccleſia, 

If under the Degree of a Biſhop, he was to be ſuſpended ab 
Officio & Beneſicio. | | 

But the Biſheps in thoſe Days being uſually attended with 
great Equipages at the Time of their Viſitations occaſioned 
great Complaints amongſt the Clergy, * for, as the Canon takes 
Notice, they were obliged to ſell the Church-Plate to buy Pro- 
viſion for them and their Attendants, and that long? temporis 
vitum brevis hora conſumebat, therefore by that Canon their 
Retinue was limited to a certain Number, vx. if an Archbiſhop 
| was the Viſitor he was not to come with above 50, if a Biſhop, 
not to exceed 30, a Cardinal 25, and an Archdeacon 7. 

If the Number of the Diſhes had been limited as well as their 
Retinue, it might have been ſome eaſe to the Clergy, but the 
Viſitors frequently Sumptuoſas Epulas querebant, tho' they were 
directed only to take a Competency, and that cum gratiarum 
atone, and 20 or 30 Horſe being a great Charge to the poor 
Clergy, - (for they might ſtay a Day and a Night) therefore 
to remedy this Inconvenience, Pope Boniface VIII. Anno 
1295. made a Conftitution, that, Volentibus viſitatis C non aliter, 
the Viſitor might receive Money inftead of Procurations, 

But ftill the Clergy were oppreſſed by the exorbitant De- 
mands of the Viſitors, for tho* this Canon made it lawful for 
them to compound for Money inftead of Victuals, yet the Sum 


was not limited, 


FA „ 


2 Cott Later. Sub. Alex. 2 Anno 11 . Can. 235. | 
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Therefore about 16 Years afterwards a Complaint was ma 
of this Matter in the Council of Vienna under Pope Clement y. 
but it was not redreſſed till 60 Years afterwards, viz. by a De- 
cree made by Bened:i# XII. the Sum was proportioned accord- 
ing to the Quality of the Viſitors,and the Circumftances of the 
| Perſons viſited, but ftill leaving that at Liberty to pay ſo much 
| in Money, or in Victuals. SP | | 
| So that it muſt be a miſtake of Sir Simon Degg, (a) to affirm, 
| that the Payment of Money was begun by Compolition between 
the Viſitors, and the Clergy, by which every one was to 
ſuch a. Proportion to them to be diſcharged of this great 
preſſion, for it was certainly begun by thoſe Canons, and the 
uantum was ſettled by Benedict XII. but becauſe the Perſons 
viſited had ſtill Power either to Jay the Money, or procure 
| the Victuals, tis probable the Viſitors afterwards compounded 
\ with them for Money, | 55 2 
| And this voluntary Payment being continued in many Places, 
did in Time grow into a Cuftom by which the Quantum is now 
ſettled and paid at this Day. | x 
That Procurations are due ratzone Viſitationis is without all 
Queſtion ; but there hath been ſome doubt, whether they are 
due for that alone; The Reaſon which is uſually given for it is, 
that Procurations being only an Exhibition to the Viſitor for 
his T ravelling-Charges, when he ceaſes to Viſit, nothing is due, 
and that when religions Perſons were dereigned, they were not 
ert to any Viſitation, and by conſequence no Procuration 
was due. F | 
If this is true, then Archdeacons can have no Right to demand 
Procurations in that Year wherein the Biſhop Viſits, ſo that 
Ceſſante cauſa ceſſat effectus. | $; 
But this doth not hold in Procurations, the Payment whereof 
may be reſembled to the Caſe of Lands, held by the Payment ot 
a Rent pro warda Caſtri, tho' the Caſtle is demoliſhed or decay'd, 
yet the Rent muſt be paid. : | 
In like manner, tho* Parſonages impropriate are now made 
Lay-Fees, and are in the Hands of Perſons not viſitable, yet 
the Money which hath been anciently paid by Compolition 
between the Viſitors and the Clergy ought ſtill to be paid. 
This Payment is now become a certain and ſettled Revenue 
of the Archdeacon, and 'tis in effect his Subſiſtence, tis va 
lued to him in the Queen's Books, for which he pays Tenths; 
and in ſeveral Grants from the Crown of impropriate ReQorics, 
theſe Procurations are ſtill left as a charge upon the Impro 
Priator. | "LOS 
s 1 agree, that ſome Canons have been formerly made in this 
Kingdom, prohibiting Procurations to be paid to Archdeucon 
if they did not perſonally Viſit, and that ſhould not pre- 
ſume to take any Fees for not viſiting. 


(9) Fol. 201, Se But 
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But Cuſtom hath obtained againſt thoſe Canons, for tis not 
reaſonable that an Archdeacon ſhould be deprived of this Profit 
for his ſubmitting to the Biſhop in his triennial Viſitation, this 
would be to puniſh him for his Obedience to the Inhibition of 
his Dioceſan. | 

Therefore theſe Fees, having been for a long Time enjoy'd 
and paid by the general Conſeut of the People to the Archdeas. 
cons themſelves, when they do not viſit in Perſon, are juſtly due 
to them; and at ſuch Times they uſually make enquiry into the 
Circumſtances of each Pariſh, either by themſelves or by their 
Officials, and this is done at Two Chapters held about Eaffer 
and Michaelmas, and *tis called a Viſitation, for N theſe 
Fees are due to them as well when they do not perſonally Viſit, 
as when they do. =. | 

The next Thing I ſhall mention is, where theſe Procurations 
are to be recovered; and as to that Matter, it would be neceſ- 
ſary to conſider how the Law ftood before the Act of 34 H. 8. 
cap. 19. and what Alteration was made by that Statute. 

And firſt, it ſeems very plain, that before the making that 
Act, Procurations were recoverable in the Spiritual Court, and 
not elſewhere, unleſs where the Plaintiff claimed them by Pre- 
ſcription, and then it was triable at Common Law, tho ſince 
it hath been doubted whether a ( Bill in the Exchequer might 
not be proper in ſuch Caſo; but that muſt be intended where 
they have not been paid within Time of Memory, and this is 
by Virtue of the ſaving in the Statute of 31 H. 8. cap. 13. by 
which the Monafteries are given to the Crown, and the Lands 
belonging to them were ordered to be under the Government 
of the Court of Augmentations, Saving 10 all Perſons and their 
Heirs ſuch Right, &c. Proxies and other Profits, which they, or any 
of them may have, or might or may claim, as if that Ad bad 
not been made. | 

So that if an Eccleſiaſtical Perſon hath a Right to receive 
Procurations, tho? they ha ve not been paid ſince the making that 
Statute, yet his Right is ſaved, and he may recover it by a Bill 
in the Exchequer ; but where Procurations have been paid 
lince the Statute, it will be preſumed that they were paid be- 
fore and at the Time it was made, by which tis enacted, That 
Procurations which were due, and bad been 2 paid by religi- 
ous Houſes then diſſolved, Jhould ſtill be paid by the Occupiers of the 
ſame Lands to ſuch Ecclefiaſtical Perſons who were ſeiſed thereof 
within Ten Tears before the Diſſolution 5 and if upon Suits in the 
Spiritual Court for the ſame, the Defendants ſhall be convicted, they 
were to anſwer the Value in Damages togetber with Coſts, and tha: 
the Plaintiff ſhould recover the like at Common Law when the Cauſe 
is determinable there, | 


(b) Hardres 180. 
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There is a Proviſo in this laſt Act, 5 That if the King bad 
demiſed any of theſe Lands for Life or Tears with a Covenant 10 
diſcharge the Leſſee from the Payment of Procurations, that the 
Party claiming them ſball ſue in the Court of Aug mentations and 
not elſewhere, which Court is now annexed to the Exchequer, 
But this Proviſo doth not extend where any Lands were 
ranted by him in Fee, but only to ſuch Caſes where the King 
ad granted any particular Eftates thereof, and therefore a 
Prohibition (c) was denied to ſtay an.Excommunication for not 
paying Procurations upon ſuggeſting this Statute, and that the 
arty ought to be ſued in the Exchequer. | 
The Reformers of the Ecclefiaftical Law (d) would have the 
Viſitors Sequeſter the Profits of the Living in Caſe of Neglect or 
Refuſal to pay Procurations, and to proceed againſt them by 
Eccleſiaſtical Cenſures, but the uſual Remedy is in the Spiritu- 
al Court, unleſs it is claimed by Preſcription, 
And therefore where an Archdeacon libelled in the Spiritual 
Court, for Procurations, ſetting forth that for 10, 20, 30, and 
40 Years laſt paſt there was due, and paid 6s. yearly for the 
ſame by the preſent Incumbent, and his Predeceſſors, Parſons of 
H. the Court would not grant a Prohibition, tho' the Preſcrip- 
tion was denied; becaule a Preſcription in the Eccleſiaftical 
Court may have a different Commencement from what it hath 
at Common Law, and Procurations are payable of Common 
Right as Tythes are. PETS 
| Prohibition. | 
Shall treat of this Subject only as it relates to the Spiritual 
1 Court, to which this Writ of Prohibition is directed, up 
on a Suggeſtion that it doth not belong to that Court, but to 
the Courts of Law to take Cogrizance of the Matter. 
It may be neceſſary in this Place to mention the Contefts 
which have formerly been made between thoſe Courts ; for it 
the Time of H. 3. the Prelates made ſeveral Canons direct 
againft the Laws of the Land, (e) and my Lord Coke tells us 
what they were. | 85 
That they might try the Bounds of Pariſhes, the or of 
Patronage, and of Tythes, and that no manner of Poſſeſſion 
which were held of the Church ſhould be try'd in the Tempo- 
ral Courts, and many more in ſubſtance (as he calls it) were 
then made againſt the ancient and juſt Writs of Prohibition ; and 
to enforce Obedience to thoſe Canons, the King himſelf was ad- 
moniſhed to obſerve them, or an Interdi& was to be put upor 
his Lands and Revenues, his Subjects likewiſe were to complſ 
upon pain of Excommunication. | 


Y Hardres 388, (4) Fol. 126, fe) 2 Inſt. 599, 
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But notwithſtanding theſe Admonitions, and though all the 
great Officers of State, and many of the Judges were then 
Clergymen, yet they proceeded according to the Common 
Law, and with Ent Difficulty kept the jt Courts with- 
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in their proper juriſdiction, and this was done by granting Pro- 
hibitions to thoſe Courts where they encroached upon the 
Courts of Law. | 1 
This occaſioned the Clergy to exhibit ſeveral Articles to the 

Parliament, Anno 51 H. 3. which were called Articuli Cleri, 
and which are ſince loſt. | | | 

But Anno 9 Ed. 2. the Archbiſhop of Canterbury, in the Name 
of himſelf, and all the Clergy, exhibited 16 Articles to the Par- 
liament which were likewiſe called Articuli Cleri. | 

The Firſt and Fifth of thoſe Articles concern Prohibitions, 
and the Anſwers which were then enacted by the Parliament 
were as follow; I 

That no Prohibition ſhall go where the Suit was for Tythes 
merely as ſuch, but if a Parſon ſhould ſell his Tythes, and then 
ſue for the Money in the Spiritual Court, a Prohibition ſhall 
be granted, becauſe by the Suit the Tythes which were before 
Spiritual are turned into a Chattel. | 

So if the Tythes are once ſet out, (f) and afterwards car- 
ried away by the Occupier of the Land ; if the Parſon will ſue 
for them in the Spiritual Court, a Prohibition ſhall go, becauſe 
by the Severance from the Nine Parts they are become a Chat- 
tel, and he may maintain an Action of Treſpaſs for this Wrong; 
but Juftice Croke, (g) who 1 the ſame Caſe, tells us, the 
Court wag divided, and the better Opinion was, that the Per- 
ſon who ſet out the Tythes might be ſued in the Spiritual 
Court for carrying them away, but not a Stranger. - 

The other Article was, that no Prohibition ſhall be granted 
where the Tythe is demanded out of a Mill newly eretted, of 
which I ſhall treat more at large in another Place. 

I only mention theſe Things to ſhew that in former Times 
Prohibitions were granted, to keep the Spiritual Courts with- 
in their due Bounds, which is plainly implied by the Negative 
Anſwers of that Parliament. „ . 

It would be a tedious Buſineſs to give the Reader an Account 
of the frequent Complaints of the Clergy, almoſt in every 
King's Reign, againſt theſe Prohibitions, eſpecially before the 
Reformation; I ſhall therefore confine my ſelf to what was 
done ſince. | 

It ſeems it was a common Thing, before that Time, to make 
unneceſſary Delays in Suits for Tythes, by obtaining*frequent 
Prohibitions to the Eccleſiaſtical Courts. 

Therefore Anno 2 U 3 Ed. 6. cap. 13. a Statute was made to 
prevent this Inconveniency, in which there is this Clauſe, viz, 


"of ) 2 Rol. Abr, 286, Plito. 41, (g) Cro, Eliz, 607, 844. 
3 | . Bjor® 


q 


— 


Before a Prohibition ſhall be granted, the Plaimiff therein ſhall 
bring a true Copy of the Libel concerning the Suit, ſubſcribed by the + 
Hand of the Party, and there-under ſhall be written the Suggeſtion, 
upon which the Prohibition is demanded ;, and if ſuch Suggeſtion is 
not proved by Two ſufficient Witneſſes within Six Months next after 
the Prohibition granted, a Conſultation ſhall be granted, and dou- 
ble Coſts and Damages awarded by the Courts of Law, which may 
be recovered by Action of Debt. We = 
Now, the Reaſon why a true Copy of the Libel ſhould be 
produced, together with the Suggeftion, is, that it may ap- 
pear to the Judges whether a Prohibition ought to be granted 
upon ſuch a Suggeſtion, or whether there is any material Va- 
riance between that and the Libel; as for Inftance, if the Li- 
bel is for the Tythes, the Defendant may ſuggeſt a Modus, which 
muſt agree with the Libel, becaufe *tis grounded upon it; but 
if he ſuggeſt that the Land was diſcharged of Tythes in the 
Hands of an Abbot or Prior, (b) and ſo ought till to be diſ- 
charged, and that the Parſon libelled againft him for Forty 
Fleeces of Wool, and the Defendant pleaded, that he ſued 
him for 300 Fleeces, this is not a material Variance, becauſe 
the Plaintiff preſcribed in non Decimando, and ſo had wholly 
outed the Spiritual Court of any 3 

As to the Proof of the Suggeſtion, it need not be I 
for common Fame is * ſufficient; neither is it neceſſary to 
prove it ſtrictly in every Part, to avoid both a Conſultation 
and double Cofts ; as for Inftance, if the Suggeſtion is, that 
the + Parſon had 20 Acres of Paſture, and 10 Acres of Wood, 
in Satisfaction of the T'ythes, for which the Suit was brought, 
and the Proof is, that he had the 20 Acres of Paſture, but not 
the Wood, yet a Conſultation ſhall not be awarded, becauſe 
there was ſufficient Proof againſt the Parſon for taking Tythes - 
in Kind ; ſo, if the Cuftom is alledged to pay ++ 44. for eve- 
ry Acre, in diſcharge of Tythes, and the Verdict finds 3 d. no 
Conſultatian ſhall be granted ; the Law is the ſame, if the Mo. 
dis is to pay 20 J. and the Proof is to pay 40 l. becauſe tis 
but to entitle the Court to a Juriſdiftion, and there is enough 
found to bar the Parſon from the Tythes in Specie: But if t 
Suggeſtion had been to pay 20 3. in diſcharge of Tythes of Two 
Farmes, and the Proof is, that the Tenants of thoſe Farmes 
paid 40s, in diſcharge of Tythes of One Farm; this is ſuch a 

ariance, that a Conſultation ſhall be granted. 

So, where a Cuſtom was alledged to pay Money in diſcharge 
of the Tythes of Oue Farm, and the Libel was for * Offerings 
as well as for Tythes, a Conſultation was awarded as to the Of- 
ferings, 

(b) Yelv. 79, * Cro, Eliz. 228. Lit. Rep. 155. + Moor 
911. Cro. Eliz, 207. 736, 819, 4+ Hetley 111, || Hetley 100. 
* Sid. 251. | | 
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But there is a Difference between a Preſcription ſet forth in 
a + Suggeſtion, and a Preſcription alledged in a Plea to an 
Original Action; for in the laſt Caſe, if the Defendant pre- 
ſcribes for Two Things, and fails in the Proof of one, tis 
void for the whole, becauſe it was alledged in Defence of a Ti- 
tle; but 'tis otherwiſe in a Suggeſtion to have a Prohibition, be- 
cauſe *tis only to give the Temporal Court juriſdiction, which 
is ſufficiently done by the Proof of one Thing. 

But, notwithſtanding this Statute, I find that the Clergy ſtill 
complained againft granting Prohibitions, for in Michaelmas- 
Term Anno 3 Fac. (i) Archbiſhop Bancroft, in the Name of all 
of them, exhibited certain Articles to that King in Council 
againſt me Judges, for ſome Abuſe in granting the ſame, which 
they deſired might be reformed, ſuggeſting that many Prohi- 
bitions were unduly obtained, and they were ſo exact in the 
Computation, that they affirmed from the Beginning of Queen 
Elizabeth's Reign to Micbaelmas- Term 3 Fac. there had been 
560 Prohibitions granted to the Court of Arches, and that not 
one in Ten was rightly awarded; but they were ſo cautious as - 
not to name One in particular. 

T hen they ſuggeſted, that fince both the Spiritual and Tem- 
poral Juriſdiftion were become united in the Crown, it might 
E. for the King in Council to rectify what was amils in 
either, and not leave it to the Determination of the Courts in 
Veſtminſter-Hall. 5 

But the Judges anſwered, that Prohibitions were granted, 
in order to keep the Spiritual Courts within their due Limits, 
and that they ſhould not exceed that juriſdiction which proper- 
ly belonged to them, and that what was warranted by the Law 
in ſuch Caſes could not be altered but by the Parliament; and 
they had likewiſe computed all the Prohibitions granted by all 
the Courts in Veſtminſter-Hall in that Log: Reign, which 
amounted to 313, and no more; and that 180 of them were 
de modo decimandi, and the reſt were grounded upon Unity of 
Poſſeſſion, or where the Libel was for Tythes of Trees of 20 
Years growth and upwards, for Tythes of Barren and Heath 
Lan and concerning the Boundaries and Extents of Pa- 
ri | | | 

Then they objected againſt the Form of Prohibitions in gene- 
ral, _—_ it imported, that the Spiritual Courts were not 
a foro Regio, and that the Proceedings therein were contra co- 
ronam & dignitatem Regis; and tho? it was a received Opinion 
that the Eccleſiaſtical Court was aliud forum from the King's 
Courts, when their Juriſdiftions were diſtin, yet it was _=y 
improper to affirm it ſo to be now, when both thoſe juriſ- 
ditions were united in the Crown, 


— — 
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To this Objection the Judges likewiſe anſwered, that both 
theſe Juriſdiftions were always de jure in the Kings of this 
Realm, tho' one of them was frequently uſurped by the See of 
Rome; that the Forms of Prohibitions could not be altered 
but by the Parliament, and that it was contra coronam Regis for 

the Spiritual Court to — on the Temporal Juriſdiction, be- 
cauſe it was to draw the People and their Cauſes ad aliud Ex- 
amen, than where by the Law they ought to be tried. 

*'Tis no wonder that the Archbiſhop before-mentioned ſhould 
exhibit ſuch Articles to the King, and to the Lords of his Pri- 
vy-Council of Abuſes in granting Prohibitions, when he told 
Him that it was clear in Divinity, that the King had Authority 
to take any Eccleſiaſtical Cauſes from the Determination of 
the proper Judges, and to determine them himſelf z when my 
Lord Coke told him, at the ſame Time, that the King in his 
own Perſon could not judge any Cauſe whatſoever, neither 
could the Lords of the Privy-Council direct the Judges in the 
Adminiſtration of Juſtice, or ſet Bounds to the ſuriſdittion of 
any Court of Judicature. EAT 

It will appear by the Anſwers what the reſt of the Objections 
were, which Anſwers, being the Reſolutions of all the Judges of 
Eng land, are of great Authority in the Law, and therefore I 
will ſhew what they were, and what Proceedings have been in 
like Caſes ever ſince. | 

They all held that Prohibitions might be granted even after a 
Sentence in the Spiritual Court, for tho* by the Proceedings 
there, the Juriſdiction might be affirmed, yet it was a Miſtake 
of that Court to hold Plea, even at the Inſtance of the Party, 
in ſuch Matters, which did properly: belong to the Temporal 
Courts ; ſo it was the _ of the Plaintiff to proceed there 
in any Cauſe not proper for their Judicature, and therefore 
the-Proceedings in-ſuch Caſes are coram non judice, and Prohi- 
bitions may be granted at any Time, as well after Sentence as 
before ; but if the Defendant will confeſs the Allegation in the 
Libel, and thereupon Sentence ſhould be given, then 'tis too 
late to move for a Prohibition, upon ſuggeſting any Matter 
contrary to his Plea ; for, tho* his Confethon cannot give any 
Juriſdiction where the Court had none before; yet this being 
merely for Vexation and delay of Juftice, (+) a Prohibition 
will not be granted, unleſs he proves his Suggeſtion to be true. 
- *Tis true, Prohibitions ought not to be granted upon any 
frivolous Suggeſtion, which the Prelates objected had been too 
often done; as for Inftance, there was a Libel for Tythes, the 
Defendant ſuggeſted that he was diſcharged by the Parſon, up- 
on giving him a Cup of butter'd Ale, which cured him of a 
Cold, and upon this Suggeſtion he obtained a Prohibition; 
but they do not tell us in what Court, or in what Term, nei- 
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ther did they produce the Record; it was certainlya very ri- 
diculous Agreement, if any ſuch was made, and it could never 
be admitted a Conſideration to diſcharge rhe Defendant from 
the Payment of Tythes. 2 

Bur Prohibitions may be granted upon n Collatetal 
a Suggeſtion of ſome ollateral 1 Suggeſtion 
which doth not appear in the Libel it (elf, 8 
as if the Suit is for Tythes of Hua Cedua, the Defendant may 
ſuggeſt, that the Trees were more than 20 Years growth; ſo 
if the Suit is for Tythes in Kind, (7) he may ſuggeſt that the 
Place is not within the Limits of the Pariſh, 

One Witneſs.) Prohibitions have been frequently denied 
in Cauſes which are proper for the Juriſdiftion of Spiritual 
Courts, upon a Suggeſtion that thoſe Courts refuſed the Proof 
of One Witneſs, ſo is Ney 12. and Five Years after that Reſo- 
lution the Defendant was ſued for Tythes, and ſuggeſted (m) 
that he bad 4 Leaſe of them, which the Spiritual Court would 
not allow, becauſe he had but one Witneſs to prove it; but he 
could not have a Prohibition, for that Court having Cogni- 
zance of the original Matter, ſuch Suggeftions had been uſu- 
ally made for Delay; but if he had pleaded the Leaſe, (n) and 
offered to prove it by One Witneſs, and the Court had refu- 
ſed that Proof, in ſuch Caſe a Prohibition would have been 

ranted. | £ => | 

. It hath been likewiſe denied where the (o) Suit was for a Le- 
gacy, and the Payment was proved by One Witneſs, 
But the latter Authorities are otherwiſe; for if a Defendant 
pleads a Releaſe of the Lepe? and proves it by One Witneſs, 
a Probibition ſhall be granted, f the Spiritual Court ſhould re- 
fuſe ſuch Proof, becauſe at Common Law ſuch Proof is good (p) 
even againſt a Record for if there is a Judgment or Statute 
againſt a Man, he may — the Payment of the Money by One 
Witneſs, and that is admitted to be a very good Proof, and ſo 
it is to prove the Hand of a Witneſs (2) who is dead by one 
Witneſs living. 

As for Legacies, this Diſtinction hath been made, that where 
it iſſues out of a Chattel (r) no Probibition ſhall go to a Suit for 
ſuch a Legacy; but if it iſſue out of Lands, a Prohibition will be 
granted, becauſe the Spiritual Courts have no Juriſdiftion of 
Lands. 

It has been likewiſe held that *tis not properly a Legacy, (s) 
where Lands are appointed to be ſold by Executors, 8 
Money to be divided; ſo that if a Suit is for any part of it, a 
Probibition will be granted. ; 


| (1) 2 Rol. Abr. 282. () 1 Cro. 269. 12 Rep. 67. (a) 


2 Rol. Abr. 302. Hob. 247. Yelv. 92. (o) Het. 87. () Hob. 
188. (7) Hob. 247. (7) 2 Rol. Abr. 234. (s) Hob. 265. 
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Quare Impedit. NE, 

THIS is a Writ which lies for him who is ſeiſed of an Ad- 
vowſon, and is diſturbed in the Right of Preſentation ; and 


becauſe *tis now become the uſual Remedy in Caſe, I ſhall 
give a ſhort Account, | 


1. Of the Writ it ſelf, a 

2. Who may bring it, and who not. * | 

3. Where it muft be brought, and the Form of the Decla- 
ration. - 
4. Of what Things it lies. ' 
5. Where it ſhall abate, where not. 
6. Againſt whom it may be brought. 

. Of the Defendant's Pleas. 

Of the Judgment in a Quare Impedit, Ce. 

9. Of Writs of Error on ſuch a Judgment. 


1. And firſt, as to the Writ, *tis certainly very ancient, and 
my Lord Coke was ſo far in the Right to tell us, that it was 
more ancient than the Time of Ed. r. (a) tho' he was in the 
wrong in citing Glanvil to prove it; (b) *tis true, he wrote in 
the Reign of #. 2. but the Places cited in the Margent of the 
ſecond Inſtitutes do not relate to a Quare Impedit, but to an Aſ- 
fize de ultima Præſentatione; for that was the uſual Remedy in 
thoſe Days to recover Preſentations; and the Reaſon is plain, be- 
cauſe an Aſſize was feſtinum re medium, for the Tenant ought to 
appear upon the Summons; if he failed, there was a Reſum- 
mons, upon which there could be no Eſſoign, and if he ſtil 
failed to Appear, the Aſſize was then taken by Default. 

If he did appear upon the Summons, he could not delay the 
Demandant ; tis true, he might take Exceptions, either to the 
Writ, or to the Return, but thoſe were ſoon determined; he 
might likewiſe pray a Day to plead and if the Court gave him 
that Liberty, then the Jury was to Appear upon a new Pro- 


Cceſs, and in the mean Time Six of them were to view the 


Church, that they might put the Demandant into Poſſeſſion it 
he recovered. 


But there were ſome Inconveniencies in this way of Proceed: | 


ing, for an Aſfize would not lie of a Prebend, becauſe by the 
Form of the Writ the Jurors were required to view the Church, 
and therefore in Reverence to the Cathedrals, where Prebend: 
are, this Writ would not lie. 

Neither could it be brought by the Demandant but where be 
or his Anceſtors had preſented, nor by Coparceners, becauſe 
of the Privity which is between them, for that is contrary to 
the Form of the Writ, which muſt always be brought again him 
gui advocationem deforceat, (c) and he who brings it muſt have 


| 40 2 Inſt. 355. (b) Lib. 13. cap. 20, 21. (c) 2 Rol. w_ 
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the ſame Eſtate which he had when he made the laſt Preſenta- 
tion, for if Leſſee for 40 Years preſented laſt, and afrerwards 
his Eftate became enlarged for his Life, and then the Church 
had been void, he could not have an Aſſize de ultima Praſenta- 

none, becauſe he had another Eſtate. "65s | 
But in all theſe Caſes a Cuare Impedit would lie, tho? we rare- 
ly meet with any till after the Statute of * Marjbrige, becauſe 
at Common Law the Proceedings in it were very tedious, vr. 
by Summons, Attachment and Diſtreſs infinite; and this was 
found to be very inconvenient to Patrons, by reaſon of the 
Lapſe which might eaſily incur by the long Formalities in ſuch 
Proceedings, but by that Statute it was provided, that if the 
Defendant doth not Appear upon the grand Piſtreſs, (that is, 
upon a Writ directed to the Sheriff, commanding him to Di- 
ſtrein the Defendant per omnes terras & catalla ſua, c. Fx 
quod habeat corpus, Cc.) then Judgment ſhould be given for the 
Plaintiff, and a Writ awarded to the Biſhop to admit his Clerk, 
and this is the Courſe at this Time. | . 
About 18 Vears after this Statute was made, we have an ac- 
count of a Cuare Impedit brought by Edw. 1. againſt the Bi- 
ſhop of Lache; 25 and becauſe *tis the firſt which is men- 
tioned in our Books, *tis probable that might be the Reaſon 
why my Lord Coke tells us, that the Writ was as ancient as the 


Reign of Ed. 1. . WS: RES 
It dothnot appear in what Year of that King's Reign it was 


brought, but it muſt be after his 13th Year, becauſe the Judg» 


ment was, that the King ſhould recover his Preſentation, and 
have a Writ to the Biſhop to admit his Clerk, and that he 
ſhould recover Damages according to the Statute, which muſt 
be this Statute of . 2. which was made in that Year. 

But be it when it will it ſeems the Reporter was miſtaken in 
the Law, that the King ſhould recover Damages; for, before 
that Statute, the Plaintiff in a Quare Impedit could recover no 
Damages, becauſe it look'd like a Profit which ſavoured of 
Simony; and even after that Statute the King could not re- 
cover Damages, for he was not comprehended in that Clauſe 
by which Damages were given, vi. t if the True Patron is 
diſturbed, and be brings a Quatre Impedit, and pending the Suit the 
Biſhop ſhould preſent by Lapſe, in ſuch Caſe if the Plaintiff recovers 
be ſhall have Damages to 1 wo Tears Value of the Church, &c, and 
there is a Judicial Writ in the Regiſter, to be directed to the 
Sheriff to impanel a Jury to inquire into the Value, Cc. but 
if he did not loſe his Preſentation, the Plaintiff in ſuch Caſe 
was to recover but + half a Year's Value, c. 

Now the King could not be intended by this Clauſe, (f) be- 
cauſe he can never loſe his Preſentation, * 
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But to return, my Lord Coke tells us, (g) that Anno 8 E. 1. 
there were Three Writs de advocationibus Eccleſiarum. 

1. AWrit of Right of Advowſon. | | 

2. A Quare Impedit. 

3. De ultima Præſentatione. 

A Writ of Right of Advowſon is, where one hath an Advoy. 
ſon in Fee, and ſuffers a Stranger to Preſent a Clerk, who is 
afterwards Inſtituted and Indutted by this Writ ; he might re- 
- cover his Right again, but a Purchaſer could not have this 
Writ without alledging a Preſentation in his own Time, and 
ſo muſt the Demandant in an Aſſize de ultima preſentatione, 
therefore a Luare Impedit was provided to remedy this Incon- 
veniency, for in ſuch an Action the Preſentation may be alledg- 
ed in him of whom the Purchaſe was made. 

There was another Inconyeniency in the Caſes before-menti. 
oned, (b) for the Demandant in a Writ of Right of Advowſon 
could recover only the Inheritance, and .not the Preſentation; 
he could not remove the Incumbent, for he was not ſo much 
as named in the Writ, he was to be at Peace whilſt the Parties 
were contending for the Right; and the reaſon was becauſe, 
be might the better intend the Cure, committed to his 

harge. | 5 
Beides, it was preſumed, that the Biſhop, who had the Care 
of the whole Dioceſs, would do right to every Patron, and not 
admit any Clerk without juſt Cauſe. * 85 

This was likewiſe remedied by the Statute of W. 2. and by 
the Cuare Impedit, (i) ſo as it was brought. within Six Months 
after the Inftitution of the Clerk, for upon a Recovery in ſuch 
Caſe he ſhall be removed, | 

And *tis to be obſerved, that the Biſhop and Incumbent are 
now uſually named in the Quare Impedit; the one to prevent 
' a Lapſe, which might otherwiſe devolve on him pendente lite, 
the other that he might be made a () Party to the Suit, and 
ſo be removed by a Judgment obtained againſt him, without a 
Scire facias to ſhew Cauſe why he ſhould not. 

But the ſure way to prevent a Preſentation to take effeſt 
8 lite, is to ſerve the Biſhop with the Writ ue admittas, 

6. and if he ſhould afterwards admit any Clerk, and the 
Plantiff ſhould recover, he may have a Quare incumbravit, Cc. 
againft the Biſhop, and ſhall remove him who came in pendente 
ite, let it be by what Title it will. 55 

Who may bring it J (2.) In the next Place I ſhall ſhe who 
may bring a Cuare es. and who not. 5 

But before 1 proceed upon this Matter it may be neceſſary to 
inform the Reader that there muſt be a Diſturbance to main- 
tain this Action, and that the effect of it is to gain the Preſen- 
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tation, and Ferefore a Man cannot have Two Suits for the 
ame Thing; for tis the Nature of this Action to be final, either 
upon a Diſcontinuance or a Nonſuit, (I) but he may have as 
many as he will againſt ſeveral Perſons. g | 

. The Grantee of the next Avoidance may maintain a Quare 

is WW 1mpedit, (m) againſt the Patron. n 

e he Husband may have it alone where the Church of his 

is Wife becomes void, () during the Coverture; 'tis true Juſtice. 

d * Berkley was of another Opinion, and he made this diſtin- 

A Aion, that where they Sue for a Perſonal Wrong, they need 

1 not join, but where they have a joint Intereſt, as (he ſaid) they 

. had in a Quare Impedit, there they muſt join. 

But the better Opinion is, that the Husband hath an Intereſt 

alone, tho? it ariſes out of the Right of his Wife, becauſe the 

1 Preſentation which is to be recovered is no more than a Chat- 

tel, which is veſted in the Husband by the Intermarriage; and 

; to ſhew that it is an Intereſt veſted in him, it hath been held, 

5 that if the Church become void, and then he dies, his Exe- 
cutors ſhall have the Preſentation; which made the Lord Chief 

Juſtice Anderſon queſtion whether, in + Specott's Caſe, as tis 
reported, by Mr. Goldsborugb, the Action was well brought 
by Husband and Wife, or whether it ought to be brought by 
the Husband alone without the Wife; tho* he doubted of the 
Law, whether the Preſentation ſhall go to his Executors as 
above mentioned, | | 

And as the Grantee of the next Avoidance may have it, ſo 

| may his Executors (0) for any Difturbance in the Life-time of 
the Teftator, and the Damages which they recover ſhall be 
Aﬀets in their Hands; and this is within the Equity of the 

Statute of 4 Edw. 3. cap. 7. (p) which gives Actions of Treſ- 

| paſs to the Executor, for a Treſpaſs done to the Teſtator. 

| If a Man builds a Church, and is 1 in the Preſenta- 

| tion, (q) he may have a Quare Impedit, without alledging a 
Preſentation by any one, (7) for that makes no Title, 

But generally, he, who will maintain this Action, muſt ei- 
ther alledge a Preſentation in himſelf, or in him under whom 
he Claims; and if there are diftin Patrons and Incumbents, 

the Quare Impedit muſt be præſentare ad medictatem Eccleſi æ, 
but in ſuch Cale it may alſo be præſentare ad Eccleſiam, (/) be- 
cauſe the half is but as one Church to him. 

So where there are diftin& Portions of an Advowſon in one 
and the ſame Church, as where one hath the firſt Portion, and 
another the ſecond, Oc. he who is diſturbed may have a Quare 


(1) Hob. 137.7 Rep. 27. (m) 2 Roll. Abr. 375. (=)1 Inft. 
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Impedit age to ſuch a Part, (1) but he muſt deelare that 
he was ſeized of the Advowſon of that Part, and not alledge 
that he was ſeized generally, for, if he doth, the Action ſhall 
abate. | | 
But where there is but one Incumbent, tho? ſeveral Perſons 
have a Right to the Adyowlſon, and to Preſent by Turns, yet 
the 2uare Impedit ſhall not be præſentare ad medietatem, (u) or 
to ſuch a Part, but ad Eccleſiam generally. 

And 'tis to obſerved, that *tis not always neceſſary that the 
Patron ſhould be named in this Writ, but only in ſuch Caſes 
where he would be diveſted of his Intereft or Eſtate by the 
Judgment, for the * Queen may bring a Quare Impedit againſt 
the Incumbent, who came in by Symony without naming the 
Patron. | ; 

' Who map not.] It cannot be brought pending another 
Quare Impedit Rn the ſame Defendant, and for the ſame 
Avoidance. | | | 

If a Biſhop collates wrongfully, as for Inftance, upon a De- 

vation, without giving the Patron Notice of it, and then the 
Patron grants the Advowſon to another, this Grantee can- 
not have a Quare Imped:t (x) againſt the Biſhop and his Incum- 
bent, becauſe it was a Thing in Action which the Patron had de- 
ſtroyed by this 8 8 A Fa "x 

i t mu rought in that County where 

— — the Church is, but 2 an Ad vowſon in Wales 

of the F om of the Writ muſt be brought in the next Eng- 

the * hm a Iiſh County, that is, as my Lord Vaughan tells 

tells us, (y) when the Church is within the 

Marches of Wales, becauſe the Lords Marcbers could not write 

'to, the Biſhops of Wales, which the Judges in their Circuits 

might do, where the Churches were within the ancient Shires 
belonging to the Principality of Wales. 5 

As to the Declaration, tis not ſufficient for the Plaintiff to 
alledge, (x) that he, or ſuch a Perſon, from whom he Claims, 
were ſeired of the Advowſon of the Church, but he muſt al- 
wage a Preſentation made by one of them, for, if not, the De- 
fendant may Demyr to the Declaration, except where a Man, 
by the — Licenſe, makes a Church Parochial, and ap- 
points it to be preſentable, there if he is diſturbed he may have 
a Luare Impedit, without alledging a Preſentation in any Per- 
ſon, becauſe of the Neceſſitj of the Thing. 

Now, the reaſon why a Preſentation muſt be alledged in the 
Plaintiff is, becauſe in its Nature *tis Indifferent and Mili- 
tant, as my Lord Vaughan calls it, and it may be annexed to 
'ſuch a Title, which may prove the Defendant to have a Right 
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to the next Avoidance therefore the Plantiff muſt joyn the 
| laſt Preſentation to his own Title, by which it may appear that 


he hath a Right to Preſent now as well as then. 

So likewiſe the Defendant muſt alledge a * Preſentation in 
himſelf, or in thoſe from whom he Claims; becauſe in this Acti- 
on both Plaintiff and Defendant are Actors; the Plaintiff muſt 
_ ſhew a+ Diſturbance before the Writ brought, gtherwiſe 
it (hall abate. at 7 Fw 

| Next to the Declaration, it may be 
it 36 r to giveſome Account of what Thingsit 
3 lies; as for In ſtance, it lies of a Donative,, . 
and in ſuch Caſe the Plaintiff muſt declare (a) quod permiiiat 
eum praſemtare ad Eccleſiam. | | F 

It lies for a Difturbance to Preſent to a free Chappel, which 
the Plaintiff hath by a Grant from the King, (b) if the Sheriff 
will not my him in Poſſeſſion; but in this Caſe, and likewiſe 
for a Diſturbance to Preſent to any other Chapel, the Writ 
muſt be (c) ee ad Cape llam. 8 

If 'tis in Caſe of a Prebend, it muſt be brought in that 
County where the Cathedral is, (d) and it muſt be præſemare 
ad Prebendam, (e) if of a Vicaridge it muſt be præſentare ad Vi- 
cariam | ; : 

It lies for a Deanry or Archdeaconry, (F) . for 
any Diſturbance to Preſent upon the Avoidance of any Church. 

And becauſe of that Prejudice which might 
here tt ball incur on Patrons by reaſon of the Lapſe, 
not abate, and therefore the Courts at Meſtminſter, even 
* before the Statute of Feofazls, were always 
very cautious not to abate this Writ, either for falſe Latin or 
for want of Form; for tho' the Party might have a new Writ, 
yet if not brought within Six Months from the Avoidance, the 
Church would Lapſe to the _— ; | 

Thus where the (g) Adverb Ad was left out, viz. que 
tionem ſuam, inflead of ad donationem ſuam ſpeſtat, this was 
amended, | | | 

So where it was preſentare ad Eccleſiam, (b) when the Title 
was to'preſent to à Vicarige it was amended, for Vicaria eff 
Eccleſia ; and ſo it was generally in — other Caſe, where it 
appears that the Miſpriſion of the Clerk was the occaſion of the 
Fault. 

If the Plaintiff, who was the Son and Heir of an Earl, ſhould 
have that Dignity by Deſcent, . the Writ, it ſhall not 
abate, becauſe it was by the Act of God. | 
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It ſhall not abate by the Death of one Coparcener or ſoyns 
tenant, where they are either Plaintiffs or Defendants, nor by 
the Releaſe of one of them to the Incumbent of all Actions con- 
cerning the Preſentation, but it ſhall be a bar to him who gave 
the Releaſe, (i) and he ſhalbe ſummoned and ſevered, and 
the other may proceed. | 

The Death of the Patron pending the Writ doth not abate 
it, that is, if a Quare Impedit is brought againſt the Biſhop, 
Patron and Incumbent, as tis uſual z but in ſuch Caſe if Judg- 
ment ſhould be given againft the Patron tis erroneous, (E) for 
it ought to be given againſt the other T wo, and not againſt the 
dead Man. | | 

So if the Incumbent ſhould die pending the Writ, and the 
Diſturber ſhould preſent again and die, a Suare Impedit would 
lie upon the firſt Diſturbance, but it muft be by Fournzes Ac- 
compts, that is, tho? the firſt Writ is abated by the Death of the 
Incumbent, which the Plaintiff could not avoid, yet if he bring 
a new Writ within 15 Days after the Abatement, that ſhall be 
a Continnance of the firſt Writ, and ſhall prevent the Defen- 
dant to take Advantage of any Matter which might ariſe after 
that Writ firſt brought. ] BE) 8 
ä 'Tis certainly true, that the ſame Per- 
— it all ſon ſhall not — ſeveral Quare Impedits for 

2 one and the ſame Church, (I) for, if he hath, 
one may be pleaded in Abatement to the other. 
So if the Biſhop, againſt whom the Writ is brought, or an 
other Defendants (n) ſhould be miſnamed, *tis a good Cauſe 
of Abatement; and ſo it is if the Plaintiff ſhould be made a 
Knight, pending the Writ, becauſe it was at his Elettion 
whether he would take that degree upon him or not. 

So if the Plaintiff is Nonſuited after the Defendant appeared, 
or after he hath pleaded, for this is Peremptory and a good 
bar in any other Cuare Impedit, tho* brought within the Six 
Months, (a) becauſe the Defendant, upon a Title pleaded, hath 
a Writ to the Biſhop to admit his Clerk, which is a good bar 
to any other Action of that Nature. 3 . 

But if Three are Plaintiffs, and Two are Nonſuited, the 
Defendant ſhall not have a Writ to the Biſhop, becaule the 
T hird may have a good Title. 

And *tis to be obſerved, that if it ſhould abate for any Fault 
in the Declaration, (o) the Defendant ſhall have a Writ to the 
| Biſhop to admit his Clerk, and ſo he ſhall if Judgment is given 
upon a Demurrer, but then the Defendant's Title muſt appear 
in the Declaration. | 
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" 4 If one Tenant in Common brings a @uare 
Cenants - Impe dit againſt his Companion (2 4 
Common. an equal Intereſt with himſelf; and this ap 
pears on the Declaration, and the Defendant pleads it in 
Abatement, yet he ſhall have no Writ to the Biſhop, becauſe he 
did not make any compleat Title to himſelf; but only in com- 
mon with another, 3 | 
And now I have mentioned Tenants in Common, (4) I ſhall 
obſerve that they and Coparceners, and Joyntenants ought to 
joyn in this Action; (7) but yet there is a Caſe where one Te- 
nant in Common preſented alone, and upon a Motion in Ar- 
reſt of Judgment this was objetted, but it was over-ruled ; the 
Book doth not tell us for what reaſon, but that upon the next 
Avoidance they might joyn, and if they were diſturbed a Quare 
Impedit would lie, which can be no reaſon why one ſhould Pre- 
ſent, and ſo get the entire Patronage ; ſo that this muſt be a 


miftake in the Reporter, and he himſelf puts a Quære to it. 
It hath been a Queſtion, whether the 


„ Againſt whom Patron, who is the Difturber; ought to 

5 . 5 0 
it may be bzougyte, be named in the Writ; becauſe the — 
him doth not ſeem to be material; for if he is named, an 
ſhould die pending the Action, it ſhall not abate, as already 
hath been obſerved ; beſides; the Incumbent, who is the Diftur-- 
ber, is always in Poſſeſſion, ( 5) and he is eaſily known, but it 
may be difficult to find out who preſented him. 

But now the Law is, that, if the (1) Patron is not named ia 
the Writ, the Incumbent may plead it in Abatement, but the 
Ordinary cannot have that Plea, becauſe his Acts do not de- 
pend upon the Patron's Right. | 

And the Reaſon ſeems to'be very plain why thePatron ought to 
be named, for he ought not in common Juftice to be diſpoſſeſſed 
of the Patronage, without being made a-Party to the Suit, that 
he may have Liberty to defend his Title; eſpecially where he 
is to be diveſted of his Inheritance by the Judgment given 
againſt him; tho* it may not be ſo material to Name him where 
the Preſentation is only to be recovered. 

But the naming the Incumbent doth not concern the Patron, 
6) for he cannot defend his Title, becauſe at Common Law 
he could not Plead any Plea which concerned the Right of the 
Patronage, yet he muſt be named in the Writ, for otherwiſe 
the Patronage, and not the Preſentation, will be recovered, and 
by conſequence the Incumbent will not be removed. 

If the Queen is Patroneſs, She may not be named in the 
Writ, and if She brings a Quare Impedit, She need not Name 
the Patron who preſented laſt, unleſs where She hath a Title 
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to Preſent by Lapſe, or by Symony, and in ſuch Caſes if She 
is diffirbed to Preſent, She muſt Name the Patron. ; 
So where a Biſhop hath collated by Lapſe, a Quare Imped:; 
may be brought againſt the Collatee without naming the Patron. 
It is uſual likewiſe to make the 0rdinary a Detendant; and 
the Reaſon is to prevent a Lapſe, for if the Patron is diſturbed 
and the Church is not full, a Lapſe may incur peadente liie, 
which my Lord Coke * tells us, is prevented by naming the 0r- 
dinary, and that if in ſuch Caſe he ſhould collate, his Clerk 
would be removed upon the Recovery of the Patron in the 
| Luare Impedit. 

But ſome late Writers are of another Opinion, viz. That 
barely making the Biſhop a Defendant doth not prevent a Lapſe, 
unleſs he is alſo found to be a Diſturber, and that it cannot be 
for the Benefit of the Patron to Name him in that Writ ; for if 
by thenaming him a Lapſe ſhould be prevented, then if the 
Patron ſhould recover againft a Difturber, he can only have 
Damages to half a Year's Value of the Church, but if a Lapſe 

is not prevented 3 him, and he ſhould collate becauſe 
the Patron was diſturbed, and did not recover his Preſentation 
within Six Months after the Avoidance, then if he ſhould hap 
pen to recover afterwards, he ſhall have Damages to Two Tear 
Value of the Church for the loſs of his Preſentation, and this 
is given by the Statute . 2. cap. 5. but if making him a Party 
would prevent the Lapſe, then the Patron ought not to reco- 
ver the Two Years Value in any Caſe, becauſe tis his fault not 
to make the Biſhop a Party. | 
Having ſhewed who are to be made Parties to this Action, 
I ſhall now give an Account of the Proceſs againſt them, which 
is by Summons, Attachment and Diftreſs ;and if brought again 
ſeveral, they may have ſeveral ins before Appearance, 
which may be taken either upon the Summons or Attachment ; 
and if one of the Defendants is effoined, it muſt be adjourned 
for Fifteen Days, and the ſame Day is given to the reſt, and ii 
the Plaintiff doth not adjourn the Eſſoin he ſhall be Non-ſuit. 

But the Defendants are not bound to appear after they have 
caſt their Eſſoins, becauſe this may be done by a Stranger, but 
they muſt appear upon the Grand Diſtreſs, otherwiſe the Writ 
ſhall be awarded to the Biſhop, (a) and ſo it ſhall if they appear 
and make Default. | | 

So one may appear before the reft, and Proceſs ſhall be con- 
tinued till Diſtreſs can be had againft them, and the Plaintiff 
may declare againſt him who appeared, and if he pleads 105 
Impedivit, Ve. there ſhall be a Wric awarded to the Biſhop 
with a Cefſat Executio till the other have pleaded. 

. The Biſhop, Patron and Incumbent who are uſually the De- 
fendants in this Action have all of them diſtinct Pleas, 
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And firſt; the Biſhop, if he hath no Title to collate, uſually 
leads that he claims nothing butas Ordinary, and ſo demands 
udgment if he is not provedto be a Diſturber. | 

e can plead no other Plea, eſpecially if the Church is full; 
for having inſtituted a Clerk upon the Preſentation of another 

Patron, he cannot plead his Title, nor counterplead that of 

the Plaintiff as the Incumbent may, becauſe the Ordinary hath 

nothing to do with the Patronage, either in Intereft or De- 
dency. | — 

Then 2 to the Plea of the Patron, if his Clerk hath got In- 
ſtitution, he may plead a Title pro forma, and that by reaſon 
thereof he preſented, and that his Preſentee was admitted, in- 
ſtituted, and inducted, which is a full Poſſeſſion, and that will 
be a good Title till a better doth appear. . 

But if both are out of Poſſeſſion, then they muſt plead a good 
and ſufficient Title, otherwiſe they cannot have a Writ to 
the Biſhop to admit the Preſentee; for in ſuch Caſe both Plain- 
tiff and Defendants are Actors, (b) and they muſt both ſet 
out their Titles by alledging a Seiſin of the Advowſon, and 4 
82 by the Patron, or at leaſt by thoſe under whom he 

ims. 

In the next Place, as to the Incumbent's Plea, tis to be ob- 
ſerved that before the Statute 25 Ed. 3. cap. 7. if a Patron had 
ſuffered a Benefice to Lapſe, and the Biſhop had collated, and 
afterwards the King pretending a Title had brought a Quare 
Impedit againſt the Ordinary and the Incumbent, he would 
certainly have recovered z becauſe as he was not bound by 
Lapſe, ſo the Defendants could not ſave themſelves, for they 
could not deny the King's Title, and maintain the Patron's by 
their Plea, becauſe at Common Law they could not plead to 
the Ticle of the Parſonage, but only in Abatement of the Writ, 
and ſometimes the Patron would ſuffer Judgment to pals againſt 
himſelf by Default without defending his Right. | 

So that if a Patron who had no manner of Right had pre- 
ſented within Six Months after the Avoidance, and the true 
Patron had neglected to Prefent within that Time, and the 
Biſhop had refuſed the Preſentation of the wrongful Patron 
and had collated by Lapſe, and thereupon that Patron ha 
brought a Quare Impedit againſt him and the Incumbent, he 
muſt have recovered, becauſe, by the Courſe of the Common 
Law, neither of them were ſuffered to controvert his Title. 

But this Inconveniency was remedy'd by that Statute, which 
gives the Incumbent Power to counterplead the King's Titlez 
and not only in his own Cafe, but in Caſes of lite Nature, that 
is, where a Preſentee is Incumbent, (e) for he is like an In- 
cumbent upon a Collation, and therefore ſince the Statute he 
may counterplead the Title of any other Perſon who ſhall pre · 
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tend a Right of Preſentation to that Turn, to which he was pre- 
ſented or collated, (4) altho* he claims nothing in the Patro- 
nage himſelf. ; 

But then he muſt be Perſona imperſonata, (e) that is, he muſt 
be inſtituted and indutted into the Church, and ſo become a 
compleat Incumbent in Poſſeſſion; and in ſuch Caſe if the 
Patron ſhould make Default, or plead, (F) an inſufficient Plea, 
it ſhall not be prejudicial to the Incumbent, for if the Patron 
confeſſes the Plaintiff's Title, the Incumbent may deny it, (g) 
and ſet forth that of his Patron; and tho? he may in either ot 
theſe Caſes pray Judgment, and a Writ to the Biſhop, yet 
no "_ Writ ſhall go to remove him till his Plea is deter- 
mined, | 

"Tis likewiſe to be obſerved, that he muſt not only counter- 
plead the Plaintiff's Right, but muſt ſhew his Patron's Title, 
and therefore muſt ſet forth that he was preſented, and by 
whom, for that is traverſable,(b) and by this means it will appear 
whoſe Title it is that he defends, for he ſhall never make him- 
ſelf (i) Perſona imperſonata by the Preſentation of one Patron, 
and defend his Title under that of another, tho' it be a Title 
ſufficient to deſtroy that of the Plaintiff. | 

But this muſt be underftood where he pleads that he was 

preſented by a Stranger, who is no Party to the Action, for 

in ſuch Caſe he muſt alledge that his Patron was ſeiſed of the 

Advowſon, or of the Mannor to which it did appertain, but 

if he pleads Plenarty ex —— ad of the Plaintiff himſelf, 

or — Collation from the Biſhop, there he need not ſet out any 
itle. 

So that upon the whole Matter, () the Patron and Incum- 
bent cannot Prejudice each other by their ill pleading, or neg- 
lecting to plead, for both ha ve a diſtinct Intereſt in the Thing, 
v. the Patron in the Ad vowſon, and the Incumbent in his 
Freehold, and in the Profits of the Church; and therefore it 
would be very unreaſonable that any Act of the Patron ſhould 
be prejudicial to his Clerk after he is inftituted, or that the 
Act of the Incumbent ſhould be injurious to the Patron. 

But it may happen that neither the Plaintiff nor Defendant 
{1) may have Judgment, but a Third Perſon, where it appears 
on the pleading that neither of them have any Title; as for In- 
ſtance, if one of our Univerſities ſhould bring a Cuare Impe lit 
againſt the Defendant, for that the Patron is a Recuſant Con 
wit, and the Defendant pleads that the Advowſon was Ap- 
pondent to a Mannor, and that Two Parts thereof were ſeiſcd 
by the Queen, who granted the ſame to the Defendant, Cum per- 
7:12ntiis, here the Queen's Title appears upon the Record, and 


(407 Rep. 26. (e) March. 159. ( f) Dyer 1. b. 3 Leon. 47- 
(2) Hob. 162. (b) Cro. Car. 591. (i Hob. 319. Jones 5. 2 Lut. 
1539. (k) 1 And. 238. +(1) Moor 872, Hob. 146. 


the 


Quare Impedit. For 
the Plaintiff could have none, becauſe the Queen had ſeiſed 
Two Parts of the Mannor, and by conſequence the Ad vowſon 
was veſted in Her, neither could the Defendant have any 
Right, becauſe a Grant of a Mannor Cum pertinentiis did not 

is the Advowſon without naming it, therefore the Queen 
muſt have it ; but where Her Title appears only upon Evidence 
given, there *tis otherwiſe,  * 

Now, tho' the Incumbent cannot prejudice his Patron, yet 
he may deftroy his own Title by ill Pleading, (n) as if he mi- 
ſtakes a Chriſtian Name, or if he varieth from the Day on which 
the Plaintiff did alledge the Difturbance to be made; as fot 
Inftance, if the Plaintiff ſets forth the Difturbance to be on 
the 29th Day. of March, and the Defendant entitles himſelf to 
an Incumbency on the 5th of May following, without traverſing, 
confeſſing, or avoiding the Day alledged in the Declaration. | 
But if he pleads ne Diſturba pas, or that there is no ſuch 
Church for which the Plaintiff had brought this Action, he 
ſhall ha ve a Writ to the Biſhop, (=) for if there is no ſuch 
Church the Plaintiff can have no Advantage by that Writ, and 
if there is, the Defendant hath no prejudice, for he doth not 
know it. 

So if he pleads, that pending the Writ, the Biſhop did inſti- 
tute another who was indutted, this ſhall not abate it, be- 
cauſe the Defendant did not deny the Plaintiff's Title or the 
Difturbance, but only pleaded Matter relating to the Biſhop. 

He may plead that the Church is full ex preſentatione of 
2 Plainziff himſelf before the Writ brought, and this will 
abate it. 

If there are ſeveral Defendants, and Judgment is had againſt 
one by Default, there ſhall be no Writ to the Biſhop, till Judg- 
ment is likewiſe had againſt the other; and ſo *tis if they (o) 
Plead ſeveral Pleas, and one is try'd for the Plaintiff, there 
muſt be likewiſe Judgment upon the other Pleas before he can 
have any Effect of his Suit; and the reaſon is, becauſe he hath 
made ſeveral Diſturbers, and therefore muſt recover againſt 
= for till that is done, it doth not appear that the Title is in 

im, 
But if a Writ is brought againſt Two Defendants, and one 
of them appeareth upon the Grand Diſtreſs, and the other 
makes Default a Writ ſhall be awarded to the Biſhop to ad- 
mit the Plaintiff's Clerk, and then if the other Defendant ap- 
pears, and the Title is found for him, there ſhall another Writ 
likewiſe go to the Biſhop (p) to admit his Clerk, and both be- 
ing admitted, they may try the Right in an Action of Treſpaſs. 

Now when the Defendants have pleaded according to their 
reſpettive Rights, if the Plaintiff replies, and Iſſue is joyned, 
the Jury muſt enquire into Four Things; | "Fo 
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1. Whether the Church is full or not. 
2. If full, then ex cujus præſentatione. 
3. If Six Montus are paſſed ſince the Avoidance. 
4. And laſtly of the * yearly Value of the Church, which 
they are to find, deducting what is paid out of it. 

If they ſhould neglect to enquire into theſe Particulars, (9) 
it may be ſupply'd by a new Writ of enquiry, and no Writ 
ſhall go to the Biſhop (r) till the other is returned, or the Da- 
mages releaſed, for till that Time the Judgment is not given 
upon the whole Record. FOOT 

So if the ſury give a Verdict for Cofts, which they ought not 
to do in the Action, yet if there is a ſpecial Entry of the Judg- 
ment, vi. (s) quod nullo bahito reſpectu to the Coſts, the Court 
awards that the Plaintiff ſhall recover Damages, this will help it 
and make it good. 1 | 

Ot rhe Judgment, and the Effects of it.] The Judgment is 
to recover the Preſentation and Damages, of both which I ſhal 
treat diſtinctly, for in effect they are T wo Judgments, the one 
is, that the Plaintiff ſhall have a Writ to the Biſhop, &c. which 
is the final Judgment between the contending Parties, by which 
the Right is determined ; the other is for Damages given by 
the Statute I. 2. which were not recoverable at Common Lay, 
As to the Preſentation, a Writ ſhall be awarded to the Bi- 
ſhop, and in ſuch Caſe the Incumbent muſt be removed, if he 
was a Party to the Suit. . ' | 
» *Tis true, in Boſwells Caſe, (t) *tis ſaid, that if the Church 
is full of one who is a Stranger to the Writ, and if it happen to 
be pendente lite and the Plazztiff recovers, he ſhall have a Writ 
to the Biſhop to remove him ; and tho? it ſhould afterwards ap- 
Pear that he had a Right to continue Incumbent, yet the Biſhop 
is excuſed by the Writ, | | % 

But this Cale is fince denied to be Law, for regularly there 
ought not to be a Writ to the Eiſhop (i) without à Seire Fa“ 
firſt brought againſt the Incumbent, to thew cauſe why the Plait- 
3iff ſhould not have Execution, becauſe tis unreaſonable to tum 
a Nan out of Poſſeſſion, without giving him an Opportunity to 
defend it. ” 5 1 75 

Tis true, the Biſhop (w) can be at no Prejudice by admit- 
ting the Clerk for the Reaſon before-mentioned, tho' another 
is in Poſſeſhon, or tho* himſelf had collated pending the Acti- 
on ; but by his Refuſal or making an inſufficient Return to the 
— he may be fined, and a Sicut alias awarded to him upon 8 

ena ty. 4 1 , 

And not only ſo, but a Quare non admiſit (x) lies againſt him, 
which muſt be brought in that County where the Refuſal was 


2 ES 


* Cro. Car. 592. () 10 Rep. 119. (7) Noy 66. (5s) 1 Roll. Re 
363. 3 Bulſt. 175. (:)6 Rep. 51. («) Sid. 93. (w) 3 Leon. 13d. 
(x) Cro. Car. 342. Dyer 46. „ 2 
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_ thority, that in ſuch Caſe the Plain 


Quare Jmpedit. _ Foz 
made, but he may plead that the Church is litigious between 
the Plaintiff, and a Stranger. | ; 

- (Uritof Erroz, ] But the Defendants may bring a Writ of 
Error to reverſe the Judgment, and then the Court where the 
N are, may grant a Supeſerdeas to the Writ awarded 
to iſhop. | | 

It hath been a Queſtion, if the Biſho 0) pleads that he 
claimed nothing but as Ordinary, and Fu gment is obtained 
againſt him and the reſt of the Defendants, whether he ought 
to be joined in the Writ of Error, becauſe he hath no manner 
of Loſs; but the better Opinion is, that he ought to be joined, 
for he is a Party to the Record. | | 

If the Judgment ſhould be affirmed upon the Writ of Er- 
ror, the Plaimiff in the Action ſhall have Damages, but the 
Plaintiff in Error ſhall have none; if the Judgment ſhould be 
reyerſed, and upon ſuch Reverſal the Judgment in a Quare non 
admiſit, (3) if any ſuch ſhall be, muſt be alſo reverſed. 

Damages. ] As to the Recovery of Damages, I muſt ob- 
ſerve, that at Common Law none were recoverable in a Quare 
Impedit, ny are given by the Statute of W.2. (a) and are 
thus divided: A 

If the Defendant diſturbs the true Patron, ſo that by ſuch 
Diſturbance the Six Months paſs before he can recover, then 
if the Biſhop collates(as he may) the Patron loſes his Preſenta- 
tion pro hac vice, and for that loſs he ſhall have Damages to Two 
Tears Value of the Church upon his recovery againſt the Diftur- 
ber; and if he is not able to pay it, he muſt be committed for 
Two Years. | 

But if the Six Months are not paſſed, and the Plaintiff re- 
covers within that Time, then he ſhall have Damages only to 
Half a Tear's Value, becauſe he recovers his Preſentation 3 and 
if the Diſturber is not able to pay it, he ſhall be committed for 
Half a Lear. | | 

But notwithftanding this Matter, (ok there is a late Au- 

all have no Damages, 
for if the Church is yoid, he hath the Fruit of his Preſentation 
by a Recovery within Six Months after the Avoidance, and 
that if the Jury give any Damages there ſhall be a Remittitur en- 
tred upon the Roll without movin So Court; and this is now 
— — couſtant Practice in fa Caſes, which ſeems very 
TCALlONADIE, | 
Neither ſhall any Damages be had againſt the Biſhop where 
he claims nothing but as Ordinary, unleG the Plaintiff will 
likewiſe prove that he is a Diſturber, for till then he is not con- 
victed of any wrong. 


— — — 


(3) Cro. Eliz. 62. 2 Cro. 94. (3) 8 Rep. 142 (4) W. 2. cap, 
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54 Begiſter. h 
The Queen can recover no Damages in this Action, becauſy 
ſhe cannot loſe ber Preſentation by any Lapſe occaſioned by the 
Diſturber, and ſo She is not within the firſt Branch of the 
Clauſe of that Statute of W. 2. and if ſhe is not comprehended 
in the firſt Clauſe, She cannot be in the ſecond, for they have 
an entire Dependance on each other, : Ha 
'Tis true, this was made a Queſtion Ao 7 Elix. (e) and it 
was held, that the Queen ſhould recover Damages pro valore me- 


- dietatis Ecclefiz ; and the Abridgment of Fizherbert (d) is cited 


to prove it, which is likewiſe true; but in the ſame Book (Ti- 
tulo Damages) tis held otherwiſe, and he cites a Caſe Paſche, 
3 H. 6. to prove it, but there is no ſuch Caſe in the Year. 
Book in that Term; and if he was miſtaken in that, *tis pro- 
bable he might be ſo in the other, for Anno 31 Elig. (e) it was 
adjudged otherwiſe, and a Judgment was reverſed, becauſe Da- 
mages were given for the Queen, a 


Regiſter. See Office in Biſhop, Archdeacon. 


AVING mentioned ſome Things of a Regiſter in other 
Titles, I ſhall only add, that the Office of a Regiſter is 
Srantable for Life; and if any Queſtion ſhould ariſe concern- 
ing ſach Grant, it ſhall not be tried in the Spiritual Court, 
but at Common Law; for tho' the Subje&t-Matter of the Of. 
fice is Spiritual, yet the Office it ſelf is Temporal. | 
And as it may be granted for Life in Poſſeſſion, (f) ſo it may 
be granted in Reverſion, and even to an Infant Exercendum per 


ſe vel Deputatum ſuum ; but this muſt be underſtood where it 


—— been uſually granted in Reverſion for Life, and not other- 
wiſe. i 

By the word Uſually I mean before the Statute 1 Elig. cap. 19. 
and as to this Matter, there was no Difference before that Sta 


tute between the Grants of Offices belonging to ancient or new 


Biſhopricks, for in both Caſes the Biſhops made ſuch Grants, 
not by Virtue of any Preſcription, but as they were Owners 
of the Biſhopricks, and that there was an abſolute Neceſh 

for them to have ſuch Officers, as Regiſters, Ic. all * whic 

Matter was debated in B. R. Anno, 27 Car. 2. where the Caſe 
was, that the Biſhop of Briſtol, which is a new Biſhoprick, 
eretted in the Reign of H. 8. and taken out of that of Salis- 


bury, roms the Othce of Regiſter to one Iſrael Pownell and 


his Aſſigns, for Three Lives, which Grant was confirmed b 

the Dean and Chapter, and Livery and Seiſin taken thereof; 
and this was adjudged a good Grant to bind the Succeſſor, tho' 
made by a Biſhop of a new Foundation, for tis made as he is 


(e) Dyer 236. b. (4) Fitz. Abr. Tit. Quare Impedit. 181. 
ro. Eliz. 162, 1 Leon. 249. (F) Cro. Car. 556. * 2 Ley. 
130. | | 5 | 1 28 : 


Owner 


5 Regifter. 505 
Owner of the Eftate, and to an Officer which he cannot be 
without, and Grants of ſuch Offices are not reſtrained by any 
Statute whatſoever; and therefore, if this Office was thus 
granted for Three Lives before the Statute, that will be an Evi- 
dence of the Neceſſity of it, and make it grantable in that 
Manner afterwards ; but the Verdict in this Caſe was imper- 
fet, becauſe *twas found that this Office was granted for Lives, 
ſeperalibus temporibus, after the Foundation of the Biſhoprick, 
which might be very true, and yet not before, but after the 

Statute 1 Elzz. 8 

And the better to regulate the Practice of theſe Regiſters 
there are ſeveral Canons * made, viz. That if a Regiſter or his 

Deputy ſhall receive any Certificatg without the Knowledge or Con- 
ſent of the Fudge, or ſhall not caiiſe a Perſon to be called who # cited 
70 appear upon any Court-day, or who ſhall put off the Examination 
of Witneſſes, or ſhall not obey the lawful Monition of the Fudge, 
or doth not write, or cauſe to be written, ſuch Citations and Decrees 
which are 10 be put in Execution; or ſhall not regiſter Wills, or ſþall 
ſer down any Thing not decreed by the Judge, or in Tranſmiſſion of 
des ad quem ſhall inſert any Thing that is not true, or omit 
any Thing negligently ; or ſhall receive any Fee to favour the Part 
in Cauſes commenced ad inftantiam partis, or ſhall be of Council 
with either of them concerned in the Suit, or ſhall do any Thing ma- 
liciouſiy in the Execution of his Office, to the Prejudice of the Pro- 
ceedings ; in any of theſe Caſes he ſhall be ſuſpended by the Bi 
for One, Two, or Three Moms, according to the Qualqy of bis 
Offence, and the Biſhop may appoint ſome other Perſon to execute 
the Office, during ſuch Suſpenſion. Es 

There is another Canon (g) to regulate their Fees, viz. They 
are to take only ſuch as were allowed by the Archbiſhop, Anm 

1597. under Pain of Suſpenſion for Six Months; and that if 
any Controverſy ſhould ariſe concerning their Fees, thoſe only 
ſhall be lawful for them to take, which the Archbiſhop ſhall ap- 
prove under his Hand. 6 | 

And by another Canon (b) Two Tables of all Fees ſhall be ſer 
up by the Regiſter, one in the Conſiſtory-Court, and the other 
in his Office; which, if he neglect, or, being once ſet up, ſhall 

— them, or hinder any one to ſee them, he ſhall be ſu- 

n Ee . 

"7 a late Act of || Parliament =o Aſſembly for religious Worſhip 
Pall be allowed, till the Place of Meeting be certified to the Biſhop 
of the Dioceſs, or to the Archdeacon, or to the Fuſtices of the Peace 
at their Seſſions, and regiſtred or recorded there reſpetively. ' 
Ihe Regiſter of the Biſhop of Cheſter refuſed to regifter ſuch - 
Certificate, the Parties grieved brought a Mandamw, to which 
e made a falſe Return, and upon an Action on the + Cale 


* Canon 134. (g) Canon 135. (5) Canon 136. l Will 
+ 3 Lev, 363, $ » K. ˖ . ' 2 ; i 
" 1 EE brought 


brought againſt him, and a Demurrer to the Declaration, the 
Plaintiffs had Judgment. 2 | 

3. Thus much concerning the Officer. I ſhall now mention 
the Canons, concerning a Book which is called a Regifter.; 
and firſt, by the Injunctions of Ed, 6. the Parſon and Pariſhio- 
ners are required to keep ſuch a Book in the Church, to re. 
giſter the Names of the Perſons married and buried in the Pa- 
Tiſh; this Book is to be kept in a Cheſt provided for that Pur. 
poſe, and there muſt be Two Locks and Keys for the Parſon 
and Churchwardens, and it muſt be taken out every Sunday af- 
ter a Marriage or Burial, in order to regiſter the ſame in the 
Preſence of the Churchwardens; the Perſon who is in fault 
muſt forfeit 35. to the Uſe of the Poor. 

The ſame Things are required by the * Canons of King 
James, but with a little Addition: | 

| That a Parchment-Book ſhall be provided at the Charge of the Pa. 

xiſb, wherein the Day of every Cbriſtning, Modding and Burial ſbal 
be regiſtred, fince ibe Time any Law for that Purpoſe was firſ 

ade, and that was about the 3oth of H. 8. at the Requeſt, and 
by the Means of the Lord Cromwel ; and this was now required 
by the Canon ſo far as the ancient Books could be procured, 
but eſpecially ſince the Beginning of the 1 Reign; That 
@ Cheſt ſhould be provided at the Charge of the Pariſh with Three 
Locks, and as many Keys for tbe Miniſter, and each of the Church. 
wardens, ſo that neither of them ſbould take gut the Book but when 
they were all jos ; that when a Page is full written, the Miniſter 
and Churchwordens ſhall ſubſcribe thezr Names, and 1hat the Church 
wardens ſball every Tear in April tranſmit the Names 4 all Per. 
font chriſtned, married, or buried, 0 the 7 5 or bis ellor, 
ard the Days and Month in which it was ſubſcribed by ibem; and if 
either of them make Default be might be cited by the Biſhop or hi; 
Chancellor, and proceeded againſt as a Contemner of the Canon. 


Reſidence. 


Shall not inſiſt on any Arguments in Point of Conſcience for 
Reſidence, 'tis a Duty of which the Clergy are or ought to 

e Judges themſelves ;. but I muſt ſay, that when once they have 
taken a Perſunal Charge upon themſelves, and a Charge of ſo 
high a Nature as a Cure of Souls, it cannot be ſp well attend- 
ed 3s where the Perſon is actually Reſident, | 
D Upon this Reaſon the Queſtion might ariſe, Whether Refi- 
dence was of Divine Right ? It was warmly diſputed in the 
Council of Trent, whether the Reſidence of Biſhops was ſo ot 
not; thoſe who denied it produced Reaſons from Experience, 
viz. That in Rome, where Reſidence was obſerv'd by the Head 
of that Church, the People were as diſorderly as in other Dio- 
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ceſſes, where Biſhops did not conſtantly reſide: This might c 
caſion Father Paul to obſerve, that the Abſence of Prelates 
was not the true Cauſe of Abuſes in their Dioceſſes, for if it 
was, then there would be leſs Corruption where they reſide, 
than where they do not, but tis not always ſo ; and for this we 
have an Inftance in the French Biſhops, who being ordered by a 
Decree of Parliament to go and diſcharge their Duty in their 
Dioceſſes, which, if they neglected, they ſhould'be compelled 
to it by a Seiſure of the Goods and Equi pages; * 
us, that moſt of them lived ſuch diſorderly Lives, that their 
Abſence would have been leſs Scandalous then their Reſidence. 
As to us here in England, upon the firſt erecting Parochial 
Churches, every Clergyman was bound to reſide on his Living. 
The old Saxon Canons + are very ftrift in it; for how could a 
Man read the Prayers of the Church, preach to the People, 
adminiſter the Sacraments in his Church, reſolve Penitential 
Caſes, give a good Example in thoſe committed to his Care, 
unleſs he is conſtantly Reſident amongſt them? 3 
RNeſidence is likewiſe required by the Canons of our Church, 
which prohibit Diſpenſations to be granted, for holding Two Bene - 
ces, but only to ſuch who ſhall be thought worthy for their Learn- 
ing, and very able and ſufficient to 4 be, e their Duty, that 26, 
ſuch who are Maſters of Arts in one of the Univerſities of thi 
Realm, or who is @ publick and ſufficient Preacher licenſed ;, and 
even in ſuch Caſe he muſt give ſufficient Caution to make his 
Perſonal Reſidence in each of his Benefices, for ſome reaſon» 
able Time in the Year, and that they be not above 30 Miles 
diftant from each other, and ſo that he hath an able Preacher 
uu fully allowed in the Benefice where he doth not reſide. 
Zut it may be a Queſtion, that ſince the very Office of a MI. 
niſter 5 a Perſonal Reſidence, whether a Diſpenſation 
can juſtify him to be abſent from that Charge, without ſome 


very Cauſe; as the Care of his Health, or ſome publik 


and important Bufineſs; either for the Church, or the Quern; 
for tho by the Canon Law every Minifter is to be Reſident, 
and for that Purpoſe, if he is choſen toany Office, he hath the 
King's Writ to diſcharge him, which my Lord Coke tells us is 
grounded on () Scripture, viz. Nemo mlitans Deo implicat ſe 
negotiis ſecularibus, yet there are ſome Exceptions to this Ca- 
non, vix, If the Clergyman is in the King's Service he ſhall be 
excuſed ; and this appears by an ancient Writ in the (b) Re- 
differ, called De non refidentia Clerici Regis, which I thus tran- 
ns, ĩͤ 5-57 | 

Cum Clerici Noſtri ad faciendam in Beneficiis ſuis perſonalem re. 
fidentiam dum in noſtris immoramur obſequiis compelli aut alias 
ſuper hoc moleſtari ſeu inquietari non debagnt, neſq; ac Progenitores 


' * Chron. Abr. Vol. 6. fo. 434. +« Canon 41. (a) 2 Tim. 
WI + 
noſtri 


1 it 


588 Reſidence; 

naſtri, quondam reges Ang liæ, bujuſmodi Libertate & Privilegio pro 
Clericis noſtris a tempore, quo non extat Memoria, ſemper hatenus 
uf ſumus; vobis mandamm quod dilettum Clericum noſtrum |, 8. 
Parſonam Eccleſia de H. veſtræ Dioceſeos, qui in Cancellaria roſtra 
noſtris jug iter intendit obſequiis, ad Perſonalem reſidentiam in Bene- 
cio ſuo præd faciend', dum in iiſdem Obſequiis 7 immoratur, 
nullate nus compellatis ; © ſequiſtrum, ſi quod in fruſtibus aut aliis 
bonis Eccleſiæ ſue pred” ea occaſione per vos aut veſtros fuerit ap: 
pofitum, ſine delatione relaxari faciatis ;, Tefte, &c. 

Agreeable with this Writ is the Statute called (c) Articuli Cle. 
#7, viz, That Clerks employed about the Exchequer ſhall not 
be bound to be reſident in their Churches; and that the King 
and his Anceſtors, Time out of Mind, have uſed, that Clerks 
employed in his Service ſhall not be compelled to keep Refi. 
dence in their Benefices; and ſuch Things as ſhall be thought 
neceſſary for the King and Common- wealth ought not to be 
prejudicial to the Church; and my Lord Coke (d) tells us, that 
this Paragraph ought to be written in Letters of Gold. 

The Law allows ſome other Excuſes for Non-refidence, as 
Impriſonment without Fraud, Removing into a better Air for 
the Recovery of his Health; and by the Statute of 21 H. 8. 2 
Scholar ſtudying in the Univerſity, the Queen's Chaplains in 
Ordinary; and any Perſon compelled by the Injunction of the 
Lord Chancellor to appear in any Suit in Equity, (e) and there- 
fore if an Information ſhall be brought upon the ſaid Statute 
againſt a Non-reſident, for the Forfeiture of 101. per Month, 
it muſt be ſer forth that the Defendant voluntarily did abſent 
himſelf, Cc, or 'tis naught. | | 

So by the Statute of 25 H. 8. cap. 16. the Judges of the King's. 
Bench and Common-Pleas, the Chancellor, and the Chief Ba- 
ron of the Exchequer, and the Queen's Attorney and Solicitor, 
may have each of them one Cha plain, to be attendant on their 
Perſons, who may be Non- reſident. 

And by the Statute of 33 H. 8. cap. 28. the Chancellor of the 
Dutchy of Lancaſter, and Groom of the Stole may have the 
like; but then they muſt twice in every Year reſide on their Be- 
nefices for the Space of 89 Days each Time, under the Penal- 
ty of 40s. but none of theſe Perſons can qualify a Man to hold 
Two Livings. 

My Lord Coke farther informs us, that Cardinal Woolſey was 
a great Protector of Non - reſidents, and that ſoon after his At- 
tainder a Statute (f) was made, which in the Preamble men- 
tions ſeveral good Effects of Relidence, v. that it would be 
for the virtuous Encreaſe and Maintenance of Divine Service; 
tha it would advance the Preaching and Teaching of God's 
Word, by godly and good Example ; that it would be for the 


(7) 21 H. 8. ca p. 13. : i 
a | Maintenance 


Maintenance of Hoſpitality ; the Relief of the Poor; the en - 
creaſe of Devotion, and the good Opinion of the Laity to- 
wards the Clergy : And then by the 17th Paragraph *tis enact- 
ed, That every Spiritual Perſon promoted to an Archdeaconry, Dean- 
ry, or DIGNITY in a Cathedral or Collegiate Church, or benefi- 
ced with a — or Vicaridge ſhall be perſonally Reſident on his 
DIGNITY, Prebend or Benefice, and if he wilfully abſent by .- 
the Space of One Month together, or of Two Months, at ſeverdl 

Times in one Tear, he forfeits 10 l. per Month, 10 be divided be- 


tween the Queen and Proſecutor, 


And by the ſame (g) Statute the Chaplains of ſeveral Peers, 
by being retained in their Service, may obtain Diſpenſations to 
hold Two Livings; and in ſuch Caſe are excuſable for Non- 
reſidence in one, which cannot be, if by the other Paragraph 
they are puniſhable for being abſent from one of them; there- 
fore this Clauſe muſt not be interpreted to bar thoſe who are 

ualified by Birth, Degree or Retainer, to hold Two Livings 
fom that Liberty they have to abſent themſelves from One, 
ſo as they reſide on the other. ' | 

There are very few Inftances of Proſecutions upon this Sta- 
tute, (b) which may be brought by Information in the Crown- 
Office; but ſome there are, viz, (i) Amo 41 ZEliz. an Infor- 
mation was brought for the 101. 8 Month; the Defendant 
pleaded that he was choſen Goſpeller of St. Paul's in Loadon, 
and that he was Reſident there by reaſon of that Dignizy z and, 
upon Demurrer to this Plea, Two Judges were of Opinion that 
it was a Dignity, to excuſe the Defendant from being Reſident 
on his Benefice, | > | 

There is likewiſe a Preſident in * Raſtull's Extries of an Action 
of Debt on this Statute for 40 J. for. Four Months Non-refi- 

ence. ; 

And tis to be obſerved, that the word Dignity in this Statute 
relates only to Digmties of the like, or inferior Nature, to Arch- 
deaconries or Deanries, and therefore * — are not com- 

rehended under that Appellation; but if Biſhops are not Re- 
ident they may be puniſhed by Eccleſiaſtical Cenſures; but not 
by this Statute z (F) and of this we have a very notable In- 
ſtance, for even when the Pope's Supremacy was exalted here, 
H. 3. ſent his Mandate to the Biſhop of Hereford to reſide on 
his Biſhoprick, otherwiſe he would ſeize his Temporalties : But 
if he hold any other Dignity in Commendam with his Biſhoprick, 
then he is comprehended in this Law. | 

Add as by theſe Statutes, ſo by, the Common Lau, Non-reſi- 
dence is allowed, that is, tis not abſolutely forbidden: As for 
Ia ſtance, tis allowed by that Law, where the Benefice is annex- 
ed to ſome Dignity in the Church; and in ſuch Caſe there muſt 


(s) Para raph 11. (B)Cro, Car. 146. (i) Cro. Eliz, 663+ 
Fol. 599. (6) 1 Inft, 25. 9 | 4 


510 Relden er. 
de a Vicaridge endowed, but the Vicars who ſupply the Places 
of thoſe dignified Perſons are not only bound to Perſonal Re. 
fidence, but by a Conſtitution of Archbiſhop Lang tos, are re. 
quired to take an Oath to refide on their Vicaridges ; and 
the reaſon why a Vicar is more ſtrictly obliged to Refidence 

than a Rector is, becauſe he may depute a Vicar; but one 
_ - Vicar cannot depnte another, and therefore his Oath is to 

5 on his Vicaridge, if aliter Diſpenſatum futrit à Dioceæ. 
40. 

By the Canon Law a Miniſter is ſaid to be Reſident in that 
Place where he diſcharges his Office, tho” he lives in another 
Pariſh ; but the Courts at Weſtminſter have a different Accey- 
tation of Refideney ; for it hath been a Queſtion, whether the 
Reſidence intended by this Statute muſt be in the very Par- 
ſonage-Houſe? And my Lord Coke (I) tells us, it was reſolved, 
that tho* the Parſon lives in the ſame Pariſh, et if he doth 
not live in the Parſonage-Houſe he is Non-Reſident ; and the 
reaſon is, becauſe one Thing intended by the Statute was to 

prevent Dilapidations, which might not beſo well done whete 
à Tenant and not an Owner dwells in the Houſe. 

Juſtice Croke, Serjeant Moor, and Mr. Gouldsborough, who re- 
port the ſame Caſe, all agree that the Court was divided; but 
the better Opinion was, that if the Parſon is Reſident in ary 
other Houſe in his Pariſh 'tis ſufficient; for the Parſonage- 
Houſe might be alienated by a former Parſon, with the Con- 
ſent of the Patron and Ordinary, or leaſed ſo as his Succeſſor 

mig not live in it. | 

About 12 Years afterwards there happened the very like 
Caſe, () and it was objected, that fince the Statute require 
the Parſon to be Refident on his Benefice, that it muff be in- 
tended his Parſonage-Houſe, becauſe the whole Pariſh is pro- 
poly his Benefice; and therefore in Propriety of Speech 

e cannot be ſaid to reſide on the Whole. The Caſe was com- 
pounded by my Lord Coke; but he continued ſtill in his former 
Opinion, that the Parſon ought to be Reſident in his Parſon- 
age-Houſe, tho” the Reaſons given by his Cotemporaries ſeem 
to be of greater Weight and Authority. 

There are ſome other Statutes which relate to Reſidency; as 
for inftance, the Statute of 13 Eliz. cap. 20. provides, That all 
Leaſes made of any Benefices ſhall endure no longer than the 
Leſſor ſhall be Reſident, and ſerving bis Cure without abſening 
above Eighty Days in one Tear; and if he ſhall ſo Abſent, the 
| Leaſe ſhall be void, and he ſhall loſe a Year's Profit of his Be- 
nefice, to be diftributed by the Ordinary among the Poor, that 
is, upon Complaint made to him, and Sentence given for this 


4.2 I a A. at — ITY 


0 s Rep. 21. Cro. Eliz. 590. Moor 54% Gouldſ. 169, 
in) 2 Brownl. 54. | | 
Offence, 


> > an 7” © 


3 


> 


Reſidence. 511 
Offence, he may within Two Months after ſuch and 
Requeſt made by the Churchwardens, or one of the 
ſer the Profits to ſome of the Pariſhioners ; and if the Ordi- 
nary ſhould neglect, then every one of them may retain the 
Tythes, and the Churchwardens may enter on the Glebe- 
Rents and Duties of the Church, and employ it for the uſe 
of the (a) Poor, till a Sequeſtratin ſhall be made by the Or- 


dinary. 
But there is a Proviſo, that every Perſon qualified to have 


Two Benefices, may demiſe One of them to his Curate only; 
but ſuch Leaſe is to endure no longer than he is Curate, and 
not abſenting above Forty os in any one Year. 

By another Statute (o) all Covenants and Contracts made 
for permitting any Perſon co enjoy any Benefices, ſhall be as 
Leaſes made — that is, they ſhall be void within the Act 
of 13 Eliz, by the Parſon's Abſence above Eighty Days. 

Now, a Non-Reſidency within the Statute of 21 H. 8. 
not be an Abſence to avoid a Leaſe upon the Statute of 13 F. 
for if a Parſon lives in another Pariſh, and not in his Parſon- 
age-Houſe, which, according to my Lord Coke's Opinion is 2 
Non-Reſidency within the Statute of H. 8. yet 'tis not ſo with- 
in the Statute of 13 El. (p) for if he comes conſtantly to his 
Pariſh-Chyrch and Officiates there, he can never be ſaid to 
be abſent from bis Cure, ; 

I ſhall conclude this Title with the Obſervation of Father 
Paul, (3) in his Hiſtory of the Council of Trent, that for the 
firſt 7co Years after Chriſt, every Minifter in the Weſtern 
Church was Reſident on his Living, and that when à con- 
trary Uſage crept into the Church, Canons and Decrees were 
made againft it. x l 

That it was the 9 of that Council, that Reſidence is 
a Thing of Divine Right to him who hath a Cure of Souls 3 
and if ſo, it muſt be a great Evil for a Clergyman to take 
Two Benefices, for tis impoſſible for him to refide on both 
at the ſame Time. : 

But notwithſtanding this Opinion, and all the Canons which 
have been made againſt Non-Reſidence, ſome Arguments have 
been raiſed to prove, that *tis only malum quia probibitam, for 
if it was Evil in its ſelf, than no Diſpenſation could make it 
otherwiſe z and we daily ſee that the Law allows Diſpenſations 
N and by conſequence it allows a Man to be Non- 

5 | 


It has been likewiſe affirmed, with ſome colour of Reaſon, 
that the Clergy do not undertake any Cure, but under ſuch 
Meaſures which are allowed by Law; and that a Competency 
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is always ſuppoſed where Reſidence is ſtrictly enjoined, and 

— * cannot be had by one Benefice, the — hath 

Power to mitigate the Severity of the Canons, and to diſpenſe 
ith the taking more than One. 

That the Clergy do not ſubſiſt now as formerly, when thoſe 
Canons were made, for then Celibacy was enjoined, but now 
Marriage is allowed them by Law; ſo that a Living which is 
allowed a Competency for a fingle Perſon at that Time, will 
not be ſufficient to maintain a Family now; and that there 
can be ne inconveniency in Pluralities, becauſe the Biſhop is 
to take care that the Benefices, where the Parſon himſelf can- 
not be Reſident, ſhould be ſupplied with able Curates. 

But after all, ſince it was originally intended by thoſe Ca- 
nons, that a Miniſter ſhould not undertake more than he is 
able to perform; and ſince the Cure of Souls is perſonally 
committed to him by the Biſhop, I muſt leave it to the Con- 
ſciences of thoſe who are concerned, whether any Diſpenſation 
can be good in ſuch Caſe, | 


Reſignat ion. 


HIS is the yielding up a Benefice into the Hands of the 

Ordinary; *tis called Renunciation by the Canonifts, 
and 'tis the ſame thing with a Surrender at Common Law; 
but Uſage hath reſtrained this word, and made it applicable 
only to a Spiritual Living. . 

And therefore I cannot apprehend why the word Reſigno (r) 
ſhould be thought improper in the Latin form of a Reſigna - 
tion; certainly it muſt be a meer Nicety of the Judges, Ann 
12 Eliz, to hold it ſo, and to affirm that the formal words are 
renuncio cedo © dimitto, for I findithe word Refigno almoſt in all 
the Forms of Reſignation ; (s) *tis ſo in Fairchild and Gayre's 
Caſe, where the words are Concedo & Refignoz tis ſo in the 
Regiſter, (t) which being one of the moſt ancient Books in the 
h of great Authority, I ſhall tranſcribe the Form as 
*tis there. | | . 

In Dei nomine, Amen. Ego * S. Rector & Incumbens Ecclefit 
' Parochialis de H. in Com. S. & Dioceſ. Ciceſtriæ, volens, & ex cer- 
tis cauſis & conſiderationibus, veris, juſtis, & legitimis, me in bat 
_ ſpecialiter movemibus, ab onere, cura, & regimine dictæ mee 

ectoriæ de H. Slpertinen, ejuſdem, penitus Exonerari, eandem Re- 
toriam meam, © Bcileſiam parochialem pred, una cum ſuis juri- 
bu, membris, & pertinemtis univerſis, in maum Reverend; patri 
* 3 divina, Ciceſtriæ Epiſcopi, loci iſtius Ordinarũ 
Dioce ſani, vel e juſdem Vicarii in Spiritualibus generalis, ſeu al. 


( Dyer 294. Std. 399. (5 20 Cro. 63. (t) Fol. 306. J. 
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terjus cujuſcunque banc meam Reſignationem admittend. ee 
babentis, vel habituri, non vel in metu vi aut nec dolo malo ad idem 
inductis, nec aliqua ſiniſtra mar hinatione motus, ſed ex certa ſcien- 
2ia, animo deliberato © ſpontanea voluntate meis, pure, fimpliciter 
G abſolute Reſigno, ac re & verbo vacuam dimitto, _ quoque ti- 
zulo & poſſeſſione meis in eadem Rectoria five Pdrochjali Eccleſ una 
tum ſuis juri bus, me mbris, & pertinentiis univerſis prahabitis & 
mihi hadtenus conceſſis omnibus & — * renuntio, eademque 
cedo, & ab iiſdem recedo totaliter & expreſſe in bis Scriptis. In cu- 
jus rei Teftimonium Nomen © Sigillum meum bis præſentibus ap- 
poſuz 5 die Aprilis, Anno, &c. 


Signat, & atteſtat, nobis praſentibus & atteſtamibus. 


That which I ſhall obſerve upon this Latin form is, that a Re- 
ſignation muſt be made to the Ordinary; (u) tis true, it may 
be made before a Publick Notary, but it muſt be directed to 
the Biſhop and certified to him; and if *tis in the Caſe of a 
Prebend it makes no Alteration of the Law, for. it muſt be 
reſigned to the Ordinary, and not to the Queen; becauſe if a 
common Perſon is Patron thereof, an Injury may accrew to 
him for want of Notice of the Reſignation, which the Queen 
is not bound to give. | 1 r 

Therefore where an Action of Treſpaſs on the + Caſe was 
brought againſt the Defendant for Dilapidations, ſetting forth, 
that he was Rector of C. and that Eccleſiam reſignaſſet, without 
ſaying in Manus Epiſcopi, for that reaſon the Declaration 
was held inſufficient. | | : "AS: 

And generally where-ever a Biſhop hath a Right to Admit, 
he hath likewiſe a Right to take a Reſignation ; (x) therefore 
Donatives are not reſigned to him, but to the Patron, becauſe 
he doth not Admit to ſuch a Cure; and Deanries ) in the 
Queen's Gift are not reſigned to him, but to the Queen. 

In the next Place I ſhall obſerye that it muſt be made to a, 
Superior, (3) ſponte, pure, & abſolute ; and therefore if tis made 
upon Condition that another ſhould be admitted: 1 
to the Benefice, tis void, unleſs it is in Caſes of Exchange. 
Exchange; for if Two Clergy-men would ex-  _ 
change Benefices, each of them muſt reſign to the proper Bi- 
ſhop, and the reſp tive Patrons muſt Preſent them again to 
each Benefice, which if they refuſe, or the Ordinary will got 
Admit them reſpectively, then the Exchange is not executed; 
and in ſuch caſe either Clerk may return to his former Living; 
tho' one of them ſhould be admitted, inftituted, and induct- 
ed to the Benefice of the other, becauſe in Caſes of Exchange 


. * Dyer 294 (u) 2 Rol. Abr. 358. Noy 147. + 1 Lutw. 
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(a) the Law doth annex a Condition to the Reſignation, viz, 
that-it be fully executed on both ſides; and not only ſo, but 
tha enn is expreſſed in the very form of the Exchange 
it Ell, TE L ? 
In Dei nomine, Amen, Ego J. S. Rector Ecileſte de H. Dioce- 
ſeo: Ciceſtriæ, volens ipſam Eccleſiam meam cum Eccleſia (b) de B. 
dictæ Ciceſtriæ Dioceſeos, cujus Rector Exiſtit W. C. certis juſlis © 
legiti mis cauſis, fine dolo © fraude canonicè per mutare, ip am Ec. 
cleſiam meam ex cauſa per mutationis bu juſmodi, © non alio mo- 
do in ſacras manus venerabilis in Chrifto patris Dom, Fohannis 
Ciceſtriæ Epiſcopi reſig no; ſupplicans humiliter & devote ut > on 

S. bujuſmodi cauſa permutationis ipſam reſig natione m ſic faitam 
5 non aliter velitis admittere, & negotium permutationis hu juſmo- 
di quatenus ad vos attinet fideliter expedire, & protefior expreſſ 
in 12 Scriptis, quod fi dia permutatio debitum non ſortiatur ef- 
— quod hu juſmodi mea reſig natio præd. pro nulla penitus ha- 
atur. | 

And in the ſame Book there is a Form of a Proteſtation of 

returning again to his old Benefice in caſe the Exchange is not 
executed; and it was my Lord Hobart's Opinion in (c) Colt and 
Glover's Caſe, that each Party might return to his proper Be- 
nefice where the Exchange was not compleat. 

By this ancient Form it appears that the Exchange muſt be 

made juſſis & legitimis Cauſis; and agreeable with this is that 
Paragraph in the Statute againſt (d) ; mary viz, That if am 
| Incumbent with Cure &c. ſhall corruptly reſign or exchange bis Be. 
nefice, or ſtall corruptly take any Benefit for reſigning, c. boil 
be Giver and Taker 2 forfeit double the Value of the Benefice, 

0 be divided between ibe Queen and the Proſecutor. 

After a Reſignation is made, *tis in the Power of the Ordi- 
nary whether he will accept it or not; for fince the Law hath 
made him the proper Perſon to whom it ought to be made, it 
hath likewiſe truſted him with judging whether he ſhall accept 
or refuſe it. jeg 

*Tis agreed that a Reſignation (e) is not good unleſs the Or- 
dinary accepts it; but this muſt be underſtood of a Benefice 
with Cure, Oc. for in ſuch caſe a Reſignation is not good un- 
leſs — — accepts it, becauſe it may be prejudicial to 
many without ſuch Acceptance; (f) but where there is no Cure 
*tis good without Acceptance, | 
. Laftly, If an Action of Debt, ſhould be brought on a Bond, 
(2) given to the Patron, conditioned to reſign a Benefice to 
the Ordinary of the Dioceſs, ſo that the ſame may be void, 
and that it may be lawful for him to Preſent again, if the De. | 


— 
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. fendant pleads that in forma juris refignavit the Rectory to 

t V. then, and now Biſhop of D. Ordinary of the Place, which 

d Reſignation he accepted, this ſhall be tried by a Jury, and not 
by a Certificate from the * | | 

- The Caſe was thus, viz. The Defendant entered into a 

Bond with this Condition, That if be do and ſball upon the Fir 

Day of October next, or before, if W. B. (the Patron) at the 

:  Parſonage-Houſe of 2 requeſi the ſame, and before the 

: Defendant ſhall * take another Benefice in due manner, reſign the 

y ſaid Rector, Parſonage, or — of Cowley aforeſaid, unto the 

. Biſhop or Ordinary of the Dioceſs, whereby the Redtom may become 

; void, and the ſaid W. B. may lawfully Preſent to the ſame, then 

the Obligation to be void. | 

ö The Defendant pleaded, that before he took a ſecond Be- 

- nefice, viz. 21 Septembris at ſuch a Place, in 4 juris reſig- 
navit, the ſaid Rectory to H. then Biſhop of L. the Ordina- 
ry there; which Reſignation the ſaid Biſhop accepted, and the 

' WH Defendant averred his Plea ; the Plaintiff replied, that non 
reſig nauit the ſaid Rectory to the Biſhop modo & forma prout the 
Defendant ſuperius * allegauit, and concludes to the 
Country: To which Replication there was a general Demur- 
rer, and the ſingle Point was, whether this Retignation ſhould 
be tried by the Country, or by the Biſhop's Certificate; and 

adjudged in the Common Pleas, that it ſhould be tried by 

| the Country. | - 

Mr. dein, who was Council for the Defendant, tells us, 

that there was a Writ of Error brought in B. R. upon this 
Judgment, and the Matter in Law which he was to argue 
was, that the Plaintiff ought not to conclude his Plea to the 
Country but to the Biſhop, viz. Et quia hujuſmod: cauſe cog- 
nitio ad forum r Eccleſiaſticam ideo, mandat' eſi Epi ſcopo Lon- 
din Ioci præd Dioceſs' convocat. coram ſe in hac parte convocand. rei 
veritatem ſuper præ miſſis diligenter inquirat & quod inde inquiſi- 
tionem conſtare faciat bic (ſuch a day) per literas ſuas patemes & 
claus* quod ideo dies Dat: eſt partibus præd. hic, &c. But the Mat- 
ter was ended by Arbitration. 22 | | 


Sacrament. 


HIS is the moft ſolemn Act of Worſhip among us; it 

was inftituted by our Saviour himſelf, and therefore tis 
not like other Rites by which we expreſs our Duty to God, 
for thoſe may be injoined by the Church. 

It conſiſts in Matter and Form, that is, there muſt be mate 
rial Things ſanctified by proper words, by which thoſe Things 
are determined to that end; and in receiving it there are 
deral Acts of Religion, both in reſpect to God and our ſelves, 

* Viz. He Inſtituted and Induſted. | ene 
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viz, on God's part by a ſecret Bleſſing derived from him to 
us, and on our part by Promiſes which unite us to his Church, 
and by this means Divine Grace is conveyed to us. | 
Te learned Biſhop of Sarum tells us, that this part of Wor- 
ſhip hath been more corrupted than any other, which was 
chiefly. oecaſioned by theſe words, vit. This is my Body; and 
that in every thing elſe the Inſtitution was both plain and 
eaſy, but by thoſe words the People were taught to believe 
that Chrift was corporally preſent in the Sacrament, and there- 
fore the Prieſts did magnify it with all external Pomp and 
Shew ; for the Veſſel in which it was put, and the Garments 
in which he officiated, were conſecrated and anointed with 
great Solemnity and Devotion; then the Bread was lifted up 
and worſhipped by the People, the Prieſt carrying it under a 
very rich Canopy. | 

The words of Conſecration were always ſpoken by the Prieſt, 
but not in the preſence or hearing of the People, which (as 
that learned Prelate 3 obſerves) was very ſuitable to the 
inviſible Change made of the Elements of Bread and Water, 
viz. for as the one could not be ſeen, ſo the other was not to 
be heard. | | 5 

And not only ſo, but ſome miraculous Stories were invent. 
ed and offered to the People as Reaſons why the words ſhould 
be kept ſecret from them, viz. becauſe certain Shepherds having 
by chance heard a Prieft conſecrating the Wafer, did them- 
ſelves repeat the words over their own Bread, and immediatc- 
ly it turned into Fleſh, | 

The ancient Fathers of the Church had no Notion of ſuch 
a miraculous Tranſubſtantiation, and as ſoon as ever it came 
to be extolled by the Prieſts, there were ſeveral learned Men 
in the Ninth Century who wrote againſt it; and *tis no won 
der that the Prieſts were ſo induftrious to propagate this Do- 
ctrine, becauſe the People muſt neceſſarily have a very great 
Reverence for an Order of Men whoſe Character qualified 
them for. ſuch myſterious Performances, ſo that in the Ele- 
venth and Twelfth Centries it came to be generally believed. 

For the firſt 300 Years after this ſtrange Doctrine was re- 
ceived, it was uſual to conſecrate a whole Loaf, which im- 
mediately turned into-the compleat Body of Chriſt, ſo that 
when it was diſtributed to the People, they were made to be- 
lieve that one had a Toe, another a Finger, and a third an 
Eye or Tooth; and fo ſupport their Belief in ſo. odd a Con- 
trivance, ſome Miracles were pretended to be done by eve 
Ty part of the Body. | 

But this being thought a very undue and indecent way ef 
eating the Body of our Saviour, the Schoolmen who had al 
ways ſome; nice Inventions to pleaſe the People, inſtructed 
them to believe that the whole Body was in every part of the 
conſecrated Bread, and that upon dividing it a new Bod) 
was unmediately ſeparated from the other parts. Nou, 
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Now, if the Body ſhould not happen to be new, tis cer- 
tain the Invention was ſo, and contrary to what had been the 
received Opinion for many Years, ſo that the Miracles which 
were pretended to be done by thoſe old parts of Chriſt's Body 
were become uſeleſs, and therefore there was a Neceſſity of 
contriving new ones to ſupport this new Opinion; and as 
that great Prelate farther informs us, inſtead of a Loaf they 
conſecrated a Wafer as more ſuitable to chis new, Doctrine, 
that it might not be contraditted too much by our Senſes ; and 
left the ſenſible effects of Wine might diſpoſe the People to 
believe that notwithſtanding the Conſecration it remained ſo 
ſtill, therefore the Cup was denied to the Laity. | 

Anno 2 Ed. 6. theſe Things were thought proper to be re- 
formed, and for that purpoſe a new Office for the Commu- 
nion was ſet forth, which began with an Exhortation before 
the receiving it; and it was almoſt the ſame with what is 
uſed now, only after that part of the Exhortation wherein we 
are adviſed to confeſs our Sins to God, *tis added, That thoſe 
who approved auricular Confeſſion to a Prieſt ſhould not cenſure 
thoſe who were ſatisfied with this general Confeſſion to God. 

Then after the Prieſt had received, he was to return to the 
People, and to read another Exhortation to them, which we 
now uſe with a very little Variation in all other Circumſtan- 
ces; only when the Bread was to be diſtributed the Prieſt pro- 
nounced theſe words, viz. The Body of our Lord, &c. preſerve 
thy Body, &c. but when the Cup was given the words were, 
viz, The Blood of our Lord, &c. preſerve thy Soul, &c. as if a 
greater Value was to be ſet on the Cup than on the Bread, for 
one was to preſerve the Body, but the other the Soul; but t 
was afterwards altered by Archbiſhop Cranmer, who eb Bec 
that in both Paragraphs the words ſhould be preſerve thy Body 
and Soul, &c, r 

As to the Poſture in receiving the Sacrament, tis probable 
that at the firſt Inſtitution it was at a Table, the Communi- 
cants lying on one fide; but that can be no Argument why it 
ſhould he ſo now, for ſince the Euchariſt came in the room 


of the Paſſover, and ſince that was altered from its firſt Inſti - 


tution by = to which Alteration our Saviour himſelf com- 
5. — therefore this may be likewiſe altered without any 

Time. ; $ —_ 

The Jews were to eat the Paſchal Lamb ftanding with their 
Loins girt, and with Staves in their Hands, and Shooes on 
their Feet, which was a Poſture ſuitable.to Travellers as they 
were; but as-ſoon as they came out of the Wilderneſs to the 
Land of Promiſe, that Pofture was laid aſide, and then they 
eat the Lamb at the Table, and in ſuch a Pofture as they cat 
at other Times, 25 6 
Our Saviour conformed to this; and he being now exalted 
in his Throne, it may * be more proper to r 5 

| 3 a- 
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Sacrament wich greater Signs of outward Reſpect, than when 
he was in a State of Humiliation, in which State he was at the 
very firft Inftitution of this Ordinance, % | 

But fince the receiving the Sacrament is now become a legal 
Qualification to entitle certain Perſons to have and enjoy ſeve- 
ral Offices, I ſhall therefore mention thoſe Laws by which this 
is required. 

By Statute of 25 Car. 2. All Perſons, as well Peers us others, 
who ſhall have any Office, either Civil or Military, or who ſball re- 
ceive any Salary by Patent from the Queen, or baue any Command, 
or Place in Truſt under ber, or ſhall be of the Houſhold, ſhall within 
Three Months after their Admittance in, or receiving their Autho- 
rity or Employment, receive the Sacrament in ſome publick Church 
upon ſome Sunday, and deliver a Certificate thereof the next Term 
after their Admittance, eithey in the Court of 'Queen's-Bench, or at 

- the Quarter-Seſſions where they reſide, under the Hands of the Miniſter 
and Churchwardens, and prove it by credible Witneſſes upon Oath. 

The Perſons negleting are di bled to hold their Offices, and the 
are made void by the Att it ſelf ;. and if they execute the ſame ys 
terwards upon a Convittion, either on an — or Indit ment 

 #n4he Courts at Weſtminſter, or at the Aſſizes, they ſhall not be Plain- 
8 — i in any Suit at Law, or in. Equi, or Guardians to a Child, or 
xecutars or Adminiſtrators,or capable of a Legacy, or Deed of Gift, 
or bear any Office. and ſhall foe 500 |. to the Proſecutor, 10 be 
recovered by Action of Debt, 
Courts at Weſtminſter. 

This Statute being ſo penal, the Miniſter is obliged by Law 
to adminiſter the Sacrament in both Kinds; but- then by the 
Rubrick there muſt be Three at leaft to communicate, and he 
muſt not, without lawful Cauſe, deny it to any who ſhall devout- 
ly and humbly deſire it. | 

But fince there are ſome lawful Cauſes of Refuſal, therefore 
tis neceſſary that the Miniſter ſhould have convenient Time to 
enquire whether the Perſons are fit to be Partakers of this Or- 
dinance, and for that Purpoſe they are enjoined by the Ru- 
brick to ſignify their Names to the Curate, at leaſt a Day be- 
fore *tis adminiſtred. 

By the Canon (a) and Rubrick it appears what thoſe lawful 
Cauſes are, viz. Thoſe who live in any known Sin, without 

. Repentance ; thoſe who maliciouſly contend with their Neigh- 
bours ſhall not be admitted to the Communion before they are 
reconciled, | $58, 2a 

By another Canon (6b) *tis not to be adminiſtred but to ſuch 
as Kneel, nor to any who refuſe to be preſent at the Prayers 
of the Church, and this under Pain of Suſpenſion ; nor to any 
who are Depravers of the Common-Prayer, or of any Thing 

contained in the Articles of our Religion, ' unleſs they ſhall ſhew 


ill, Plaint, or Information in the 


Car 26, (50 Canon 27. 
(a) Canon: (5) Canon 27 their 


- 
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their Repentance, and promiſe before the Mini ſter and Church 
wardens, either in Writing, or by Word, to do ſo no more, 
So by the Rubrick none are to be admitted to the Sacrament 
till they are actually Confirmed, or ready, and defirous ſo to be 


nor if they have done any wrong to their Hoare ſo that 
the Congregation are offended at it; nor thoſe who live obſti- 


, * 


nately in Malice or Hatred, nor to any * Stranger; for a Mi- 


A is not obliged to give it to any, but to thoſe of his own 
Pariſh. . 7 
But if a Parſon will refuſe to adminifter the Sacrament with- 
out any juft Cauſe, an Action on the + Caſe lies againſt him, 
becauſe a Man may have a br mag loſs by ſuch Refuſal. 
In the - Place I 5 conſide Wn 
ten in a Year the Pariſhioners are requi 
to receive it. | . \ adminiſtred. 
The Primitive Chriftians made it a conftant Part of their 
Worſhip every Week; ſo that, it being a 8 Thing, 
ſome Perſons, pretending to greater Strictneſs, were of Opinion, 
that by frequent communicating they did not receive it with 
that due Care and Reverence as they ought, but only in Con- 
formity to the Orders of the Church; and therefore they 
thought it better to abftain for ſome Time, that they might not 
come as Formalifts, but with a due Temper of Mind, and the 
better prepared to receive it, and ſo by Degrees it came from 
a frequent and conſtant Uſe to a total Diſuſe. | 
The late Biſhop of Worceſter tells us, that our Reformers 


look d on this Diſuſe as a Corruption crept into the Church, 


and therefore they were of Opinion, that it ought once more 
to be brought up to the Primitive Practice, but that unreaſon- 
able Scruples in ſome Perſons, and Miſa . in others, 
and a general Indifferency in Matters of Religion, had put a 
Stop to the reviving this ancient Part of Devotion. 


owever, they enjoined that it ſhould be received by all Peo- 


ple Three Times in the Year, of which Eaſter was to be one ; 
this is required by the Rubrick, which is. confirmed by Act of 
Parliament-z and *tis agreeable with ſome ancient Conftitu- 
tions made for that very purpoſe. . ; 

We have ſome Inſtances in our Books (e) of Proſecutions for 
not receiving the Sacrament, as Anno 17 Car. 2. the Church- 
wardens preſented a Man for this Neglect, and upon that Pre- 
ſentment there was a Libel, and he was excommunicated in the 
Archdeacon's Court; and tho' he ſuggeſted that he received it 
elſewhere, tho" not in his own Pariſh, which he likewiſe plead- 
ed in the Spiritual Court, where they refuſed that Plea z — 
the Courts at Weſtminſter would not grant a Prohibition, be- 
cauſe, both the Matter of the Libel and Plea were of Eccle- 
ſiaftical Cognizance; and when they refuſed the Plea, the Par- 


ty ought to Appeal. | 
— — — 
* Cagon 28. + Sid. 34. (c) Har. 406. Ps: 1t 
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f It muſt be offered freely in the publick 

Arn Church, and not in private Houſes; but if 
be a ſick Perſon is not able to come to his Pa- 
riſh-Church, he muft acquaint the Curate with it, and that 
Two more will communicate with him; and in ſuch Caſe the 
Rubrick doth not prohibit, but enjpins the Minifter to give it 
in the ſick Man's Houſe. 

This is likewiſe allowed by the Canon (d) where the Pariſhi- 
oner is impotent, or not able to go to Church, or very dange- 
rouſly Sick; but if adminiſtred in a private Houſe, to a Perſon 
who is well and able to go to Church; in ſuch Caſe the Mini- 
ſter for the firſt Offence is to be ſuſpended, and for the next he 
ſhall be excommunicated. Fe | 

And becauſe this ſolemn Ordinance (e) ſhould always be had 
in due Reverence, the Law hath appointed, that he, who de- 
2 it, or doth any Thing in Contempt of it, ſhall be com- 
mitted. by Three Juftices of Peace, who are to take the Exami- 
nation of Two Witneſſes to prove the Fact on Oath, and bind 
them in the Penalty of 5 I. a- piece to appear at the next Sel- 
fions, and give Evidence, and the Offender being found guilty 
is to be fined. ; | | 

The Proſecution muſt be within Three Months after the 
—_ ͤ We 
| | Sacrilege. 

Od is not only the moſt Perfett, but the Supreme Being, 

both in Heaven and Earth; and therefore hath an abſo- 
lute Dominion over all Things in this World. 
This is a Principle ſo evidently true, that it needs no Proof, 
but one of the old Philoſophers, who had more Wit than Re- 
ligion, drew two — Conſequences from this Prin- 
ciple; the one was, that all Thieves are Sacrilegious Perſons, 
which he proved by this Syllogſm, viz. Thoſe who rob what 
belongs to God are Sacrilegious; But all Theives rob what be- 
longs to God, for all things belong to him; Therefore they are 
Sacrilegious. „ 

The other Conſequence was directly contrary, viz. That 
no Thieves were Sacrilegious; which he likewiſe proved by 
another Syllogiſm, viz. Thoſe who take and carry a Thing 
from one Place to another, both which Places belong to God 
are not Sacrilegious ; But thoſe who rob Chucches, do take 
and carry things from one Place belonging ro God, to another 
which alſo belong to him, for all Things and Places belongs to 
ma 3 Therefore thoſe who rob Churches are not guilty of Sa- 

rilege. ae, * 2 3 72 
This laſt Sophiſm ſeems to be calculated for this * 
rate Age, tho* many Ages ſince it hath been ſolidly confuted 
by a learned * Heathen, ed. 


(4) Cannon 1. (e) 1 Edw. 6. c. 1. * . Ben eſiciis 
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But not to trouble my Reader with ſuch Quirks, I ſhall 
under this Title define what is Sacrilege; and ſhall mention 
what Puniſhment our Law inflicts on Sacrilegious Perſons. | 
Sacrilege is the ftealing ſome thing our of a publick and 

ſacred Place. It may be committed Three ways as the Cano- 
niſts tell us, that is, either in reſpe& to Perſons, Places or 
ro..." againſt - Perſons is the laying violent hands on 
thoſe, who in a peculiar manner are ſet apart for the Worſhip 


and Service of God; this is accounted à Violation of their 


Privileges and Immunities, but I ſhall not treat of it in this 
Senſe, but only as it relates to Places and Things. | 

As to Places, in this reſpe@ the Church in conſtruction of 
Law is the Manſion Houſe of God, and therefore tis Burglary 
to 2 it open and enter it in the Night time * with an Intent 
to ſteal. a 

This ſeems to be the blackeſt Offence by which the Church 
is violated, and therefore it was puniſhed with the greateſt 
Severity. | 

Amo the Heathens all Offenders of this nature were 
put to Death, and they were not ſo much as allowed the com- 
mon Humanity of Burial, and all their Goods were to be Con- 
fiſcated. | 

But it was not puniſhed with Death upon the firſt intro- 
ducing Chriſtianity here; for he who robbed the Church was 
to reſtore Nine times the Value of the things taken, and if not 
able to Pay it, then he was to undergo a Corporal Puniſhment 
by Stripes. a Re TS 

'Tis true, one of our Hiſtorians mentions that King Athel- 
ſtain, (F) cauſed ſome Thieves who had robbed St. Edmunds 
Church in r to be hanged ; but in the ſame Book he tellꝭ 
us they were held by ſome inviſible Power that they could not 
carry away what they had ſtoln. N 

This Monkiſh Whimſie may occaſion ſome Perſons to ſuſ- 

pet the truth of the whole Story, and the rather becauſe there 
were no Laws made in his time relating to Eccleſiaſtical Mat- 
ters, but they were in moſt things only a Repetition, or rather 
a Confirmation of ſuch as were made by his Grandfather 
King Alfred, in whoſe Reign the Puniſhment of Sacrilege was 
only Pecuniary, that is, the Offender was to reſtore the Value 
of the thing taken, and was likewiſe to Pay the Value of his 
Head, which was about 40 J. but it was an aggravation of the 
Fact to commit Sacrilege on a Sunday, for in ſuch Caſe he 
was not only to Pay the value of his Head, but his Hand with 


which he commited the Fact was to be cut off; but this he 


might redeem at the ſame Price his Head was Valued at. 
* Dyer 99. () Malmſ. de geſtis poatificum, Lib. 1, 


And 


— 
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And many Years afterwards the Puniſhment was by Excom: 
munication, of which we nave a remarkable inftance, An, 38 
H. 3. when the King himſelf, ſtanding with his Hand on hi 
Breaſt, and the whole Houſe of Peers with lighted Torches 
in their Hands, pronounced thoſe Perſons Excommunicated, 
who maliciouſly deprived the Church of their Right, Cc. then 
they threw down their Torches extingniſhed and ſmoakin 
and all of them pronounced theſe Words, viz. So let thoſe w 
go againſt this Church be extinguiſbed in Hell. 

Our Anceſtors were ſo confident, that a Sacrilegious Perſon 
could not eſcape the Judgment of God, that they delivered 
him over to Satan, or as they uſually ſaid they curſed him with 
Bell, Book and Candle; that is, after the Curſe pronounced, 
which was done Four times in a Year, they ſaid ft, then they 
ſhut the Book, put out the Candle, and cinge ell. | 

But now if there is no actual Force, and Goods of the Church 
are taken from thence, in ſuch Caſe the Churchwardens may 
have an Action at Common Law againſt the Offender, and 
ſhall recover Damages, or they may Libel in the Spiritual 
Court (g) againſt him pro ſalute anime, which is the moſt pro- 
per remedy, and there he may recover the things in Specie. 


Schoolmaſter See Canons, 


Seats in the Church. 


a. CE many Controverſies have happen'd concerning 
ats. 

(1.) In the Body of the Church. 

(2.) In Iſles. 

(3.) In Chancels. 

I ſhall now mention what the Law is as to theſe particulars. 
(i.) As to Seats in the Body of the Church, the Freehold 

of the Soil is in the Incumbent, and the Seats are fixed to the 
Freehold x yet becauſe the Church it ſelf is Dedicated to the 
Service of God, and the Seats are Built that the People may 
more conveniently attend Divine Service, therefore where any 
. contention is about a Seat in the Body of the Church, upon 
complaint made to the Ordinary, he may decide the Contro- 
verſy by placing that Perſon in it whom he thinks fit, and this 
Power is conferred upon him by Law, becauſe he, who hath 
the general Cure of Souls within his Dioceſs, is preſumed to 
ha ve a due regard to the qualities of the contending Parties, 
and to give Precedence to him who ought to have it. 
And tho' the Seats are built and realized at the Charge of 
the Pariſhz and the Churchwardens ſhould preſcribe, that by 
reaſon thereof, they have uſed to diſpoſe them to ſuch Perſons 


| (8) Sid. 281, - by a 


as 


. 
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as they thought fit, yet ſince of common Right the + Ordinary 
hath the Diſpoſal thereof z and by the fame Right the Pariſhio- 
ners ought to repair them, therefore ſuch Preſcription ſhall not 
be allowed againft his Juriſdiion, 

But this Juriſdiftion extends only to placing or diſplacing 
the Inhabitants of the Pariſh, for the Ordinary cannot grant a 
Seat to a Man and his Heirs, becauſe a Seat in the Church pro- 
perly belongs to ſome Houſe in the Pariſh, and not to the Per- 
ſon, but as Owner of the Houſe z and if ſuch grant ſhould be 
good to a Man and his * Heirs, they would have the Seat, tho? 
they lived in another Pariſh which is very unreaſonable; and 
contrary to the original Intention of building Seats in Churches, 
which was for the Inhabitants of tbat Pariſh, that they might 
more conveniently attend the Service of the Church ; and cer- 
tainly if the Biſhop cannot make ſuch a Grant, no private Per- 
ſon can do it, for the Reaſons before- mentioned. | 

But where there is no Contention, and the Ordinary doth 
not interpoſe, becauſe there is no Complaint, there the Parſon 
and Churchwardens have Power to Place the Pariſhioners in 
Seats 3 and in ſome Places the Churchwardens alone have that 
Power by Cuſtom, as in London, | 

If a Seat is built in the Body of the Church, without the Con- 
ſent of the Biſhop, the Churchwardens may pull it down, becauſe 
it was ſet up by a private Perſon without the Licenſe of the 
Ordinary; but it hath been held, that, if in removing ſuch Seat 
they cut the Timber, or break it, (a) an Action of Treſpaſs 
lies againſt them. ITP 5 

This, like many other Caſes reported by Mr. No, is not 
Law; for the Freehold of the Church being in the Incumbent, 
when the Perſon hath fixed a Seat to it, tis then become Parcel 
of his Freehold, and conſequently the Right is in him, fo that 
the breaking the Timber could not be prejudicial to the other, 
becauſe he had no legal Right to the Materials after they were 
fixed to the Freehold. v5 545 

And becauſe Seats in the Body of the Church are to be diſ- 

ſed by the Parſon and Churchwardens, (b) therefore it was 
formerly held that a Man cannot — for a Seat there ; 
and yet he might preſcribe for the upper Part of a (c) Seat 
there, | 

But now the Law is ſettled as to this Matter, vx, that one 
may preſcribe for a (4) Seat in the Body of the Church, mg 
forth that he is ſeized of an ancient Houſe, Cc. and that he an 
all thoſe whoſe Eftate he hath therein, have, Time out of Mind 
uſed, and had a Seat in the Body of the Church for themſelves 
and their Families, as belonging to the ſaid Houle, (e) and that 


+2 Lev. 241. Raim. 246. * Roll. Abr. 288. Poph. 150. () 
Noy 108. (b) Moor 278. (c) Noy 78. Latch. 116, Palm. 424. 
(4) 12 Rep. 105, Noy 129, 130. (e) 2 Roll. Abr. 288. Hob - 69. 
Sid. 88. 203. Raym. 52. 246. they 
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they repaired the ſaid Seat; and the Reaſon why he muſt 
alledge that he repaired it is, becauſe the Freehold being in the 
Parſon,there mu 1 be ſome ſpecial Cauſe ſhewed for ſuch a Pre- 
ſcription; but as to this Matter the Court diſtinguiſhed between 
an Action on the Caſe brought againſt a (f) Diſturber, and a 
Suggeftion for a Prohibition; for in the firſt Caſe you need 
not alledge that you repair, becauſe the Action is brought 
againſt a Wrong Doer; but upon a Suggeſtion for a Prohibition it 
muſt be alledged that you repair, becauſe otherwiſe youſhall not 
diveſt theOrdinary of thatRight which properly belongs to him, 
. - Tenants in Common cannot make a joynt Preſcription to a 
Seat in a Church, but they may preſcribe ſeverally ; and if they 
ſhould bring an Action jointly for a Diſturbance, and upon the 
Evidence it ſhould appear, they are Tenants in Common, they 
muſt be nonſuited, becauſe fuch Evidence will not maintain 
the Title upon which the Action is founded, for tho? tis a 
Poſſeſſory Action, vet, fince that Pofſeſhon muſt be maintained 
by a Title derived out of a Preſcription, they muſt preſcribe 
ſeverally. _ | 

And in thoſe Preſcriptions there is not much exactneſs re- 
quired ; for if an Action on the Caſe, is brought for diſturbing 
the Plaintiff, Cc. tis not ſufficient for him to alledge, that he 
is ſeiſed in Fee of a Meſſuage, Cc. (without ſaying tis an anci- 
ent Meſſuage) and that he and all thoſe whoſe Eſtate he hath in 
the ſaid Meſſuage, had (without ſaying Time out of Mind) a Seat 
in the Church which they uſed to repair as often there was occa- 
fion, ©. this is well enough, becauſe the Action is founded on a 
wrong done by one who difturbed him in his Poſſeſſion ; in 
which Action the Plaintiff will recover Damages, if the Verdict 
is found for him z tis true, he may Libel in the Spiritual Court, 
and preſcribe there for a Seat, Ic. but if the Preſcription is de- 
nied a Prohibition will be granted; if tis not denied then 
that Court may proceed to Sentence, which, if, it hap- 
pou to be againſt the Preſcription, in ſuch Caſe alſo a Pro- 

ibition will lie, becauſe the Suit being upon a Preſcription, 
the Proceedings in it were coram aon judice in that Court; but 
this ſeems unreaſonable, (g) for it can be only to diſcharge the 
Perſon of the Cofts which he ought to pay. 

Ade of the Church.] As to Seats in /ſtes of Churches, the 
Law is, that if a Man hath a Houſe in a Pariſh, and a Seat in 
the Ie of the Church which he hath repaired at his own Charge, 
he ſhall not be diſpoſſeſſed by the Biſhop ; if he ſhould, he may 
have a Prohibition, (b) becauſe it ſhall be intended to be built 

his Anceſtors, with the Conſent of Parſon, Patron and Or- 
dinary, and a poyriated by them to his and their uſe, and if 
he is diſturbed by any other Perſon in fitting there, he may 
have an Action on the Caſe againſt him, but then he muſt prove 


 (f)1 Lev. i. 3 Lev. 72. (g) Het. b) 12 Rep. 104; 
Godb. 200. 2 Cro. 366. OM . * that 


i 
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that he repaired it, (i) and fo it was adjudged between Dawtree 


and Dee (k) for Seats in a little Chappel in the North Part of the 
Chancel of Petworth in Suſſex, for tho* no Man can tell the true 
reaſon of Preſcriptions, yet ſome probable reaſon muſt be al- 


ledged to gain ſuch a peculiar Right, and none is more proba- 


ble than repairing it. | | 
And this will Entitle a Man to a Seat in an e, tho? he lives 
in another Pariſh ; and therefore where the Plaintiff ſet forth, 
that he had an ancient Meſſuage in the Pariſh of H. and that 
he, and all thoſe whoſe Eſtate he had in the ſaid Houſe, had a 
Seat in the Iſie, in the Pariſb-Church of B. this is a good Pre- 
ſcription tor a Seat in an Ie, becauſe he or they might Build 
and Repair it, tho? tis not a good Preſcription to have a Seat 
in Nave Eccleſic of another Pariſh, Sid. 361. 3 
Chance l. ] As to the Chancel, the Ordinary hath no Authority 
to Place any one there, for that is the Freehold of the Rector, 
and ſo is the Church ; but he Repairs the one, but not the other, 
and tis for this Reaſon that an Impropriator hath the chief 
Seat in the Chancel. . | 7 
But yet a Man may preſcribe to have a (7) Seat here, as be- 
longing to an ancient Meſſuage. Ss Fa, | 


, 
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IS is a ſeparating the Thing in Controverſy from the 
Poſſeſſion of the contending Parties; as for 1 
when a Spoliation is brought to try which of them is rightfu 
Parſon, 'tis uſual for the judge at the Petition of either of 
them (ſetting forth that Opn may be made in collecting 
the Profits) to decree that they ſhall be ſequeſtred, and to or- 
der the Churchwardens to collect them; and this muſt be pub- 
liſhed in the Church, and they are to give Bond not only to 
collect, but to keep the ſame for the Uſe of him who ſhall be 
found to have the Right, and to account to him, and the Judge 
uſually appoints ſome Minifter to ſupply the Cure in the mean 
Time, and appoints the Sequeſtrators to allow a certain Re- 
ward to that Minifter. _ | 
After the Suit is determined, the Sequeſtrators are to deliver 
the Profits which they have collected to him who hath the 
Right, and this they muſt do, either in Specie, or the Value, 
if ſold ; if they refuſe they may be coinpelled by the Eccle- 
ſiaſtical Court, and if they delay to come to an Account, the 
Judge may aſſign the Bond to the Party grieved, with a Letter 
of Attorney to ſue for the Penalty. | 
But Sequeſtrations may be made in ſeveral other Caſes as 
for not repairing the Church or Parſonage-Houſe, if the In- 


[ Sid. 89, 201, (k) 2 Cro. 604. Bridgm. 8. Palm. 46. 
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cumbent negles, being once admoniſhed to do it, then ſome 
Part of the Profits of his Living may be ſequeſtred for that 
Purpoſe ; but it hath been a Queſtion whether the Tythes of 
an Impropriator may be ſequeſtred to repair the Chancel ; tis 
certain they might whilft they were in the Hands'of the Monks ; 
but, being now made a Lay-Fee by a particular Act of Parlia- 
ment, the Spiritual Court hath no Juriſdiftion in that Matter, 
but the uſual Courſe in ſuch Caſes is by Citation, and in Caſe 
of Contumacy to proceed to Excommunication. | 

Sometimes a Benefice is ſequeſtred by Virtue of ſome Proceſs, 
out of the Courts of Weſtminſter, and this, is where a Judg- 
ment is obtained againſt a Clergyman ; and, upon a H' fa! di- 
reted to the Sberiff to levy the Debt and Damages, he returns, 
that the Defendant is Clericus beneficiatus non habens Laicum feo- 
dum in balliva mea; then another Fieri Facigs is directed to the 
Biſhop, who thereupon iſſues forth a Sequeſtration under his 
Epiſcopal Seal, direfted to the Churchwardens to ar” the 
ſame de bonis Eccleſiaſticit, and by Virtue thereof the Tythes 
ſhall be ſequeſtred. | 
But if the Parſon had made a Leaſe of his Tythes before the 
Fi' fa* came to the Hands of the Biſhop, then he may return 
that nulla habet bona Eccleſiaſtica, and this was the Caſe of 
+ Picard againſt the Biſbop of Ely, who made ſuch a Return; 
and it was allowed, tho* in Truth the Defendant had a Spiri- 
tual Living in that Dioceſs, but had let it before the Writ came 
to the Biſhop. 1 N | 

But the moſt uſual Occaſion of a Sequeſtration is upon the 
Vacancy of a Benefice; for, during that Time, the Profits of 
the Church are in Abeiance, and are therefore to be received 
by the Churchwardens, by the Appointment of the Biſhop, un- 
der the Seal-of the Court, and this is to provide for the Cure 
during the Vacancy. | $2 | 

But they cannot bring an Action in their own Name for the 
Tythes, therefore the proper Remedy to recover them is by 
Libel in the Spiritual Court. * 2 


Sexton. See Clerk of a Pariſh. 
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T was uſual for Biſhops in their Viſitations to ſummon ſome 
] credible Perſons out of every Pariſh, whom they examined 
on Oath concerning the Condition of the Church, and other 
Affairs relating to it. | 

Afterwards theſe Perſons became ſtanding Officers in ſeveral 
Places, eſpecially in great Cities, and when Perſonal Vilita- 
tions were a little diſuſed, and when it became a Cuſtom for 
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the Pariſhioners to repair the Body of the Church, which be- 
gan about the Fifteenth Century; theſe Officers were ſtill 
more neceſſary, and then they were called Teftes Synodales, or © 
Juratores Synodz5 ſome called them Synodſmen, and now they are 
corruptly called Sideſmen. W a 
They are choſen every Year, according to the Cuſtom of ts 
Place, and their Buſineſs is to aſſiſt the Churchwardens in en- 
uiring into Things relating to the Church, and a | 
entments of ſuch Matters which are puniſhable by the Eccle- 


ſia ſtical Laws. : 
S1mony. 


IS is a Name of Reproach which the Canonifts have 
fixed on all Contratts E oy Agreements for Gain, in diſpo- 
* obtaining any Benefice or Eccleſiaſtical Promotion. 
he Schoolmen, and my Lord Coke from them, derive the 
Word from Simon Magus, but I cannot imagine for what Rea - 
ſon, unleſs every Thing of a Spiritual Nature may be called 
the immediate Gift of the Holy Ghoſt, for that was what he 
. to purchaſe. | 
I know the Biſhop of Worceſter's Opinion was, that the Right 
of diſcharging a Spiritual Truſt, and the Right of enjoyi 
the Profits which are ſet a- part for ſuch a Spiritual Uſe, do al 
ways go together; but can any one infer from thence, that he, 
who purchaſeth thoſe Temporal Profits,doth therefore purchaſs 
this piritual Truſt, and ſo reſemble it to the Caſe of Si 
agus ? f | 
His Sins were Hypocriſy and Ambition; for being a Sorce- 
rer himſelf, and having cone ſome wonderful I rings in Sam- 
ria, by the Help of the Devil, he-plainly ſaw, that, in convert- 
ing the Togo of that City from Heatheniſm, God gave more 
Power to Philip than the Devil gave to him, and therefore he 
believed and was baptized, not for any Zeal which he had for 
Religion, but merely out of an hypocritical Defign to be ad- 
mitted into the Church, that he might be entitled to that Pow- 
er which was given to the Apoſtles; for having ſeen what ex- 
traordinary Gifts were conferred by them, A ſition 
of their Hands on thoſe who were deſigned for iniftry, he 
deſired to purchaſe the like Power, that is, to confer the im- 
mediate Gifts of the Holy Ghoft on whom he ſhould lay his - 
Hands ; not that he intended the Glory of God by it, but that 
he might be in greater Eſteem amongft the People than whilſt 
he was a Sorcerer, | mY 
Hildebrand, who was the worſt Pope, made a ſevere Decree 
| againſt Offenders of this Nature, v7. That both the Buyers 
and Sellers of any Eccleſiaſtical Livings, and all thoſe conſent» 
* it ſhould be damned with Simon Magus. 
ope Gelaſius was not altogether ſo ſevere, for he allowed 4 
5 Offender to repent; but if he would not, then he was co 1 
' enathematis mucrone herfoſſus Tae 
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IT be Churchmen in thoſe Days did not only make Canons 
againſt Simony, but ſtrange and ridiculous Stories were inven- 
ted to frighten Men from it; ſuch was that Story of a Clergy- 
man, who gave the Emperor's Son a Silver -Pipe to make him a 
Biſhop when he ſhould be Emperor himſelf, which he did; but 
being ſoon afterwards afflicted with Sickneſs, there was a Faſt 
appointed for Three Days together for the Recovery of his 

ealth ; but the poor Emperor was all that while amongſt the 
Devils, who darted Flames into his Mouth thro' a Pipe; but 
being recovered, he degraded the Biſhop whom he had promo. 
ted by Simony 3 and this Puniſhment, with his Repentance, 
was an Atonement for that Offence. | 
I muſt confeſs, as a Silver-Whiſtle was only a Bribe for a 
Child, ſo the Story is ſit to be impoſed on no other, 


Under this Title I ſhall treat of Three Things: | 
1. What Simony was before the Statute, and what Contracts 
amount to it ſince. | | 

2. The Puniſhment of the Patton | 

3. The Puniſhment of the Clerk thus preſented. 


As to the firſt of theſe Particulars the Canoniſts tell us, that 
every Agreement relating to buying or ſelling Benefices is 
turpe Lucrum, which brings turpe Commercium into the Church. 
That ſuch Contracts have been condemned by ſeveral Councils, 
and ſevere Canons have been made both againſt the Patron 
and his Clerk; that Simony is voluntas five deſiderium emendi vel 
vendendi ſpiritualia vel ſpiritualibus adbærentia, but certainly 
this is contrary to our Law ; for mental Simony is not puniſh- 
able, either by the Common or Statute Law, it muſt be real 
Simony, either by actual Payment of Money, or. a Contract 
to pay it. | 
No quilibet contraſtut ex turpi cauſa is odious in the Sight of 
the Law; and tho* Simony is ſuch a (a) Contract, yet it was not 
void for that Reaſon, before the Statute 31 E1:z. tho tis ſince, 
Neither my Lord Coke or Hobart mention what Simony was 
at Common Law; one ſays ' tis Vox Ecclefiaſtica, and in Mackaller 
and Toderick's Caſe (b) it was — that the Common Law 
did not take any Notice of it, for that was a mere Eccleſiaſti- 
cal Offence ; but Juſtice Croke, who reports this Caſe, tells us, 
— was denied by the Court; tis reported like wife by Juſtice 

nes, but he is ſilent as to this Particular. 9 

And becauſe the Common Lawyers have not yet declared 
what Simony is, therefore a learned Prelate was of Opinion, 
that the Canon Law, notwithſtanding the Statute, muff ſtill be 
the Rule and Meaſure by which Simony is to be determined, 
and the rather, becauſe, he tells us, tis not ſo much as men- 
tioned in the (e) Statute, for if it had, the Judges of the Com- 


(9) 3 Inft, 153, (6) Cro. Car. 361, (e) Eccleſ. Caſes 279 
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mon Law (d) would then have ſufficient Reaſon to declare what 
it is. | | IG 
One would ima that this great Prelate took his Obſer- 
vation from Mr. Attorney Noy, (e) who affirms the ſame Thing 
in his Report of Winchcomb's Caſe. | BE a9 

But the word Simony is not only mentioned in the Statute, 
but *tis there explained what is meant by it, viz. That 1786 4 
Corruption in Prifecvations, Collations and Donations, of and to 
Benefices, (F) which laſt Paragraph that Biſhop himſelf in ano- 
ther Place confefſes to be an Explanation of what Simony is; 
and yet he would have the Canon Law to be the Rule to deter- 
mine it. | 1 1 
I admit it was ſo before the making this Statute, and that it 
was then a mere Spiritual Offenee, of which the Common Law 
took no Notice in the abſtracted Notion and Senſe of the 
Word; and ſo it was held by the whole Court of Common- 
Pleas about Nine Years after the making this(g) Statute, viz, 
That Simony was not againft our Law, nor any Bond or Con- 
tract relating to OR void by any Statute ; and Ann 
12 Eliz. (b) in the ſame Court it was held, that it belongs to 
the Spiritual court to determin it, 'and not to the' Courts at 
Weſtminſter, © een 

But the force of thoſe ancient Canons was almoſt worn out 
by Time, and even when they were put in Execution, both the 
Patron and Incumbent often eſcaped un puniſhed; for the Right 
of the Patron could not be taken away by a Canon, and the 
Incumbent was to hold the Living till he was deprived by a 
Judicial Sentence in the Spiritual Court, which was not very 
often obtained, becauſe ſuch Proof was wanting which the Ec- 
clefiaftical Law required, therefore it was thought neceſſary, 
Anno 31 Elig. cap. 6, to make a Statute againſt Simony, 

If any Perſon do Preſent. or Collate to @ Benefice with Cure, for 
any Reward or Aſſurance, or give or beſtow any Eccleſiaſtical L- 
ving for any corrupt Conſideration, ſuch Preſemation, &c. and every 
Admiſſion, &c. thereon ſhall be void, the Queen may preſent 
10 the ſame for one Turn. > oo 

This laſt Clauſe was very neceſſary to puniſh the Patron in 
the Loſs of his Preſentation ; for before the making this Statute 
the Puniſhmentwis chiefly inflicted on the Clerk, and the Pa- 
tron eſcaped, for be might preſent another. 

But now hecis not only to loſe his Preſentation pro hac vice, 
but he is to ſotfeit double the Value of the Living, accord- | 
ing to the utmoſt! Value, and this he forfeits upon a cor- | 
rupt Contract only, tho' the Clerk is not preſented 3 but the 
Queen is not to have the Preſentation, unleſs the Clerk is actu- 
ally preſented; and in ſuch Caſe, if he dies Incumbent, the 
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Queen ſhall not loſe Her Preſentation, becauſe it was void, and 
the Church was never full of him. SL n 


The Words of the Statute which relate to this Matter are, 


_ viz. He, who gives or takes ſuch Reward or Aſſurance, forfeits dou- 


ble the * Value of One Tears ſpiritual Promotion ; and the Perſon 
corruptly taking ſuch Promotion ſhall be diſabled to enjoy the ſame, 
This Clauſe takes in both the Patron and Incumbent; but be- 
fore I ſhall treat of it in particular, I will mention how the 
Law ftood in relation to a corrupt Patron, before the making 
this Statute, viz, Such Patron was to be excommunicated, and 
to loſe the Right of Patronage for ever; this was enjoined by 
the Canon, but never attempted to be put in Execution, for if 
it had, the Courts at Weſtminſter would have granted Prohi- 
bitions, becauſe they wonld never ſuffer a Canon not confirm'd 
by A of Parliament, or not generally received here, to 
termine a Right to any Freehold. . | 
I know the Spiritual Courts mince the Matter, by telling us 
they do not determine any ſuch Right, for they meddle only 


- with the manner of obtaining the Preſentation, which is ve 


true; but, if that proves to be Simoniacal, the Admiſſion a 


Inſtitution is void, which by Conſequence diveſts the Perſon of 


his Freehold, or rather, the Incumbent hath no Freehold there, 
becauſe the Statute hath made the Church void, ſo that he can- 


not properly be ſaid to be deprived of that which he never had. 


Dt Dimony flace the Statute, ] Since the making this Sta- 


ute, the following Contracts have been adjudged to be Simony. 


If a Father purchaſes the next Avoidance in the Preſence 
of his Son, the Incumbent. being then Sick, and ſoon after- 
wards dying, and then the Father preſents his Son, this is Si- 
mony, as Sir Simon Degg tells us from Serjeant Moor; (i) but 
Jaftice Croke, who reports the ſame Caſe, informs us, that none 
was of that Opinion, but Anderſon; for the Father is bound 
by Nature to provide for his Son, and that the buying the next 
Avoidance, with an Intention to preſent him, was not Simon), 
tho' the Son was priyy to it, becauſe it was no Offence in the 
Father, and by Conſequence could be none in the Son. 
There have been ſome Remarks made on this Judgment, and 
with ſome Colour of Reaſon, viz, That if *ris Simony in 2 
Friend to buy the next Avoidance when the Incumbent is Sick, 
and in the Preſence of him whom he deſigns to preſent, and 
afterwards preſents him accordingly, it muſt be ſo in the Fa- 
ther, who buys it in the Preſence of his Son; for the Statute 
doth not diſtinguiſh between Perſons; and the Reaſon given to 
ſupport that Judgment fails in this Reſpect, for a Man is bound 
by Nature to provide for himſelf, as well as for his Son; but 
no Man will deny it to be Simouy to purchaſe: ſo for himſelf : 


0 be divided between, the Queen and Proſecutor, (upon 
Conviction on an Information, (i) Moor 916. . 4 
7 | | 3 3, 


2685, Owen 87, 


Beſides, if the Proviſion for a Son ſhould be a Reaſon 2 
chaſe the next Avoidance in his Preſence, when the Incumbent 
is dying, the ſame Reaſon would continue after he is dead, as 
well as when the Church was full of a fickly Perſon, for the Fa- 
ther is as much bound by Nature to provide for his Son then, 


as he was before; and yet it muſt be agreed, that notwith- 


ſtanding that natural Obligation, if he purchaſe for his Son af - 
ter the Church is void, tis Simony, | EY 
In Booth and Potter's Caſe, (kt) the Father made the corrupt 
greement, and the Son was not privy to it, yet he was held to 
be a Perſon diſabled by this Statme to accept that Benefice 
this was the Caſe Sir Simon Degg (I) tells us he had ſeen; an 
my Lord Coke himſelf,in another Caſe, affirmed the Law to be ſo. 
'Tis true, the Simony of the Father was clearly proved in 


that Caſe, and itdoth not appear but that the Son was privy to 


it; for the Reporter tells us, that it was alledged that he did 
know it, and that might be the Reaſon why he was adjudged to 
be a Perſon diſabled. | | Wa 

But there was ſomething extraordinary in that Caſe ; for af- 
ter the Simony of the Father was proved, and the King's Pre- 
ſentee was admitted, the Father procured him to be deprived ; 


but before the Deprivation he obtained a Grant of the next 


Avoidance to a Friend, who, ſoon after the Deprivation, pre- 


ſented the Son again, and thereupon he brought his Ejectment; 


but the Law was held to be againſt him, for he muſt neceſſa- 
rily be privy to the Simony of his Father, becauſe the King's 
Preſentee was admitted upoa it; therefore it ſeems plain, that 
he took the Benefice upon a corrupt Contract, which is ex- 
preſly prohibited by the Statute. 
The Words are, viz, The * corrupt iy taking a Promotion ſball 
be diſabled to enjoy the ſame : Now this Clauſe being ſo 2 
on the corrupt Taker, it hath been a Queſtion whether a 
can be ſaid to take a Beneſice corruptly, who is admitted to it upon 
a corrupt Preſemation, to which he was not privy or conſenting. 
We have my Lord Coke*s (m) Opinion, that ſuch Perſon is not 
diſabled by the Statute; but he tells us the Living is void; and if 
the Queen, whoſe Turn it is, will then'preſent him, tis good, and 
he ſhall enjoy that Benefice ; and Butler and Baker's Caſe is ci- 
ted in the Margent of the 3d Inſtitutes to prove it. | 


The Caſe is reported by Juſtice Croke (=) and Serjeant Moor, 


in which it appeared, that the Incumbent did not know the 
corrupt Agreement till after he was inducted, and yet it was 
held that he was diſabled to enjoy that Living which is con- 
trary to my Lord Coke's Opinion. r 
But certainly it muſt be a Miſtake in Booth and Porter's Caſe 
to ſay, that the Perſon not privy to a corrupt-Agreement is 
diſabled by the expreſs Words of the Statute, tis the Preſenta- 
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tion which is void 3 (o) but a Man can never be ſaid to be eor- 
_ Tuptly taking, who is not privy to the corrupt Agreement; ſo 
that, tho? he loſes his Incumbency upon ſuch a Preſentation, 
yet he is not ſo diſabled but he may be preſented again to the 
ſame Benefice. | | 

But there may be a Simoniacal Promotion, where neither the 
Patron or the Clerk are privy toit; as if a Friend of the one 
give Money to a Relation of the other to procure him to pre- 
{ent that Clerk, in ſuch Caſe the Right of Preſentation will 

be veſted in the Queen pro hac vice, (p) and an Incumbent who 
| _ in under ſuch a Title enjoyed the Benefice above 20 

ears. 

- *Tis true, Juftice Windbam was againſt the Judgment, be- 
cauſe the Patron's Right might be defeated by Colluſion be- 
tween T wo Strangers, which he held to be very unreaſonable, 
If the Clerk himſelf had contrafted with the Patron for the 
next Preſentation, when the Incumbent was ſick, (a) and for 
that Purpoſe that it ſhould be granted to a Friend, who, upon 
_ Death of the Incumbent, preſented that very Perſon, this 
is Simony. | 

So, if a Stranger or Relation of any Clergyman, during the 
| Sickneſs of the Incumbent, agrees with the Grantee of the 

next Avoidante to preſent him, and accordingly he is preſent- 
ed; this is Simony, tho' the Clerk is not privy to the Agree- 
ment, 4 fortiori, where he is a Party, and knows the corrupt 
Contract. 

And ſo it was adjudged in Trinity - Term + 4 W. the Caſe was, 
that one Boughton had the Grant of the next Avoidance, C-. 
the Church became void; and then Richards, a Friend of the 
ſaid Boughton, agreed with one Taylor that Boughton ſhould pre- 
ſent Hide, and that Taylor ſhould pay Richards 20 I. per Annum 
for Six Years, if Hide ſhould ſo long live, and entered into a 
Bond of 200 I, for Performance of this Agreement, which Bond 
was made to the Uſe of Boughton, and ſo Hide was preſented; 
a Quare Impedit being i againſt him, and another againſi 
Boughton, who preſented Hide, the Incumbent pleaded that he 
had not Notice of the ſaid Agreement, to which Plea the Attor- 
ney-General demurred, and Boughton himſelf traverſed the 
corrupt Agreement, but it was adjudged Simony; for tis not 

Notice which is very difficult to be proved, but the corrupt 
Agreement, which is the material Point in all Caſes of Simony- 

If pending a Quare Impedit (b) the Plaintiff ſells the Advov 
| ſon ea intentzone, that ſuch a Clerk ſhould be preſented after 

the Incumbent ſhould be removed, who was afterwards pte 
_ ſented, this is Simony. | 
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If a Stranger purchaſeth the next Avoidance (e) when the In- 
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cumbent is Sick, and then, after his Death, preſents à Clerk, 


who was not privy to the Contract, but acquainted with it af- 
terwards, this likewiſe is Simony. | 3 

And generally any Covenant or Agreement, made under any 
manner of Conſideration whatſpever, to preſent a Perſon is Si- 
moniacal; (d) As for Inftance, an Advowſon was mortgaged 
in Fee, the Church became void by the Death of the Incum- 
bent, and another was preſented by Uſur pation; the Mortgagee 
brought a Quare Impedit to remove him, and, pending the Suit, 
the Heir of the Mortgager brought a Bill in Equity to redeem, 
which was decreed accordingly ; and that the Mortgagee ſhould 
permit him to proſecute the Quare Impedit in his Name. 

- Afterwards one Hammerſly articled with the Heir at Law to 
purchaſe the Advowſon, and the Heir covenanted to convey it 
to him, and to preſent ſuch a Clerk upon the preſent Avoi- 
dance as the ſaid Hammerſiy ſhould appoint, who likewiſe co- 
venanted to pay him 1001. upon the Delivery of the Writings 
concerning the Title, 50 J. when the Plaintiff ſhould recover 
Judgment in the Quare Impedit, and 200 J. more upon perfect- 
ing the Conveyance ; and all this in a ſpecial Verdict in Eject- 


ment was found to be done on purpoſe to preſent the Defen- 


dant, who was afterwards preſented before the Conveiance was 
executed, and this was adjudged to be Simony. | 

But if a Father, upon the Marriage of his Daughter, cove- 
nants to pay a Portion, c. and there is a diftin& Covenant that 
he will procure the Son-in-Law to be admitted to ſucha Benefice 
upon the next Avoidance this ſhall not be intended to be Si- 
moniacal, becauſe the Covenant had no Dependence upon the 
Marriage, it was an entire Covenant by it ſelf, and not made in 
Conſideration of Marriage, for if it had, then it would have 
been Simony z but it may be made ſo by a ſpecial Averment, 
ſhewing that it was Simoniacal. | 

The like Caſe happened Anno 5 V. where the Incumbent 

covenanted with the Patron to reſign by all lawful Means at his 
Requeſt, ſo that he might preſent again; and the Patron co- - 
venanted to pay the Incumbent 1501. on ſuch a Day, in lieu of 
the Tythes; this was held to be a diftin& Covenant, and not 
Simoniacal, without a ſpecial Averment. | 

So a Promiſe to give Money, (e) in Conſideration the Plain- 
tiff would endeavour to procure the Perſon to be Rector of 


ſuch a Church, is Simoniacal. 


If the Patron takes a Bond of the Clerk (f) to pay ſo much 
Money every Year towards the Maintenance of the laft In- 
cumbent's Son at the Univerſity, and whilft he is unpreferred, 
or to his Widow, this is not Simony; tis. true, Sir Sim De 
direfts his Reader querere rationem;but he has given A very g 
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Reaſon for it himſelf, for he ſays theſe are charitable Reſolu- 
tions. | 
If the next Preſentation is granted to a Clergyman (g) who 
gives Bond to pay Money for it when the Church becomes void, 
*tis Simony. | | 

If the Clerk gives a Bond to pay (b) 100 J. per Annum to the 

Patron, and an Attion of Debt is brought upon this Bond; and 
the Defendant exhibits a Bill in Equity to be relieved, ſetting 
forth that the Bond was given upon a Simoniacal Agreement, 
after the Defendant had anſwered, this Bill was admitted as 
Evidence to prove the Simony. 

If a Clerk agrees with a Stranger (i) to procure the Grantee 
of the next Avoidance to ſurrender to another, and to influ» 
ence the Surrendree to preſent him when the Church is void, 
which was afterwards done, this alſo is Simony. | 

By this Statute, the Perſon who Admits, Inſtitutes or Indufs 
a Clergyman, for any Reward or Aſſurance, forfeits double the 
Value of one Year's Profits of the Living, and the Admiſſion 
and Inſtitution is void, and the true Patron may preſent again; 
but no Lapſe ſhall incur upon ſuch Avoidance, till Six Months 
after Notice given by the Ordinary to the Patron. 

And by the ſame Statute, an Incumbent on a Benefice with 
Cure, corruptly Reſigning or Exchanging, or who ſhall take any 
Thing to reſign or exchange, both the Giver and Taker lo- 
ſes double one Year's Value of the Beneficc. | | 
As to that Paragraph concerning Admiſſions for any Reward, 

Sir Edward Coke (&) tells us, he was a Member of that Parlia- 

ment wherein this At was made, and that the Clauſe was in- 
ſerted to prevent haſty Admiſſions, to the Prejudice of the Pa - 
tron, by putting him to recover his Right by Law. 
But now, if auy Reward is taken more than the uſual Fee 
for Admiſhons, the Church ſhall be void as to the Patron, with- 
out any Sentence of Deprivation, and he may preſent the ſame 
Clerk again ; for the Clauſe doth not bring any Diſability up- 
on him, nor is he bound to ftay till the Clerk is deprived by a 
Judicial * wn | * | — 

As to the other Paragraph concerning corruptly Exchanging, 
&c. Sir Simon Degg —_ Chis — viz. * Two Clergy- 
men agree to exchange Livings, and one promiſeth his Patron 
that if he will preſent the other, he ſhall demiſe the Tythes to 
Him at ſuch a Rent, this is Simony, if the Leaſe is afterwards 
made purſuant to that Agreement, tho' the Leſſor was not pri- 
vy to it when it was made. | 

I ſhall only mention, that long before this Act was made, vi. 
Anno 6 Ed. 6. there was another paſſed both Houſes againſt Si- 
mony, and particularly againft granting Preſentations whilſt 
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the Tncumbent was yet alive, but it never paſſed the Royal Aſ- 
ſent: If ſuch a Clauſe had been inſerted in the Act 31 Ex. it 
might have prevented many Simoniacal Contracts which have 
ſince happened. | 

And as all corrupt exchanging Benefices, ſo likewiſe all cor- 
rupt Reſignations are prohibited by this Statute. 

Tis true, in an Action of Debt on a Bond (1) the Defendant 
pleaded, that the Money was paid for the Reſignation of a 
Church, to the Intent that another might be preſented, and 
ayerred that both the Clerk and Patron, who were Parties to 
the Bond, were likewiſe Parties to the Agreement; yet the 
Bond was held good, becauſe Simony was not an Once at 
Common Law, nor any Contract or Bond made void by the 
Statute 3 and that the Defendant ought not to aver that the 
Money was to be paid for any other Cauſe than what was ex- 
prefſed in the Obligation. 2 

Upon the whole Matter, a Preſentation upon a Simoniacal 
Agreement is void, as to all manner of. Perſons who have any 
Intereſt in the Benefice. 

Tis void as to the Patron, who is to loſe his Right of Patro- 
nage pro bac vice; for that is veſted in the Queen, and ſhe may 
preſent without any Sentence of De ! pay ny | 

'Tis void as to the Ordinary ; for he is bound to admit the 
Queen's Preſentee, and no Lapſe can incur where the Right of 
Preſentation is veſted in Her; but if the Patron was not 
privy to the Simony, and the Clerk is only Simoniacus ; there 
the Ordinary cannot collate by Lapſe, till after Six Months No- 
tice given to the Patron. | . | 

'Tis yoid as to the Clerk, without a Declaratory Sentence 
tho' he was not privy to it; for he was Simoniace Promotus, tho 
he was not Simoniacus himſelf ; and in ſuch Caſe he is diſabled 
to hold the Benefice, which was gotten by that Means ; but if 
he had been privy to the * Simony, then he is made for ever in- 
capable to hold any ſpiritual Promotion; and tho' the Queen 
ſhould preſent him to the ſame Benefice with a =on obſtante to 
the Simony, or if ſhe Pardon it; yet he can have no Ti- 
tle, becauſe ſhe cannot enable him whom an A@ of Parlia- 
ment hath diſabled, and the Pardon only diſcharges the Pu- 
niſhment as to the Forfeiture of the double Value, and can 
never enure to ſettle him in a Benefice, which was not full of 
him by reaſon of the Simony. | 

'Tis void alſo as to the Pariſhioners ; for if the Parſon ſues 
for Tythes, they may Font that he is not Incumbent, for he 
hath no Right to the Profits, from the Time the Church be- 
came void, nor at any Time; but all thoſe are due to the Clerk 
whom the Queen ſhould preſent, even from the Time of the 
Avoidance, becauſe the preceeding Clerk being indutted upon 
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a Simoniacal Preſentation, the Church was never full of him, 
but it ſtill remained void by Virtue of this Statute. 

And if the Queen ſhould not preſent during the Life of the 
Simoniac, but he dies Incumbent, and then the true Patron 
Preſents; his Clerk thus preſented and admitted will be enti- 
tled to all Profits ſince the laſt Avoidance by the Death of the 


legal Incumbent. 

Before the Statute of IF. 1. cap. 16. the Queen might remove 
the Patron's Clerk, and in ſuch Caſe her Preſentee could claim 
only the Profits from his Inſtitution; but now, ſince this Sta- 
tute of 31 Eliz. if the Perſon who was promoted by Simony 
ſhould die Incumbent, his Offence ſhall not be Prejudicial ei- 
ther to a Patron who was not Privy to it, or to his Clerk upon 
Pretence of a Lapſe, or otherwiſe howſoever, unleſs the Patron 
or the Clerk were convicted of Simony in the Life-time of ſuch 
Incumbent. 51 "We 

And by the ſame Statute Leaſes made Bona fide by a Perſon 
who came in by Simony to any Leſſee for a valuable Conſidera. 
tion, and who is not Privy to it, or had any Notice thereof 
ſhall not be avoided. | 

Tis to be obſerved, that where a Patron Preſents who is not 
Privy to the Simony of his Clerk, he need not be named in 
the Quare Impedit, (m) as for Inſtance, if the Clerk contracts 
with a Friend or Relation of the Grantee of the next Avoi- 
dance, and thereupon gets the Preſentation, the Queen may 
Declare againſt the Ordinary and the Incumbent, for the Pa- 
tron's Title is not in Queftion, he had the Benefit of his Pre- 
ſentation ; *tis the Clerk who is the Offender, and he ought to 


be removed. 


' I ſhall conclude this Title with the Oath againſt Simony, 
wiz, I P. S. do Smear that I have made no Simoniacal Payment, 
Contract, or Promiſe, direly, or indirediy by my ſelf, or by any 
other to my Knowledge, or with my Conſent to any Perſon whatſoever 
for or concerning the procuring or obtaining the Rectory of H. in the 
Dioceſs of C. nor will at any Time bereatfer perform or ſatisfy a 
ſuch kind of Payment, Contract, or Promiſe made by any other wit 
out my Knowledge or Conſent, ſo help me God, Cc. 

The late Biſhop of Worceſter was of Opinion, that this Oath 
hath no Relation to the Statute 31 Eliz, becauſe it was in be- 
ing before that Act was made, and therefore that a Simoniacal 
Contract ought to be interpreted by the Eccleſiaſtical Law. 

T his deſerves no otber anſwer than what he hath given him- 
ſelf in another Place, where he tells us, that if the word Simo- 
ny had been in the Statute, the Judges might interpret what it 
was, for they are the Expoſitors of our Laws, and fince 'tis 
plainly to be ſeen in that Act, therefore the Courts at Weſtmin- 


fer 
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ſter may determine what Simony is, and what Contracts will 
amount to it. | 1 


Sluaffragant. See Biſbops. 

| HE word properly ſignifies all the Provincial Biſhops 
T which are under a Metropolitan, and they are called his 
Suffragans, becauſe hg had Power to call them to his Provinci- 

al Synods to give their Suffrages there. 

The Chorapeſcops had been long ſet afide, who had been for 
many Ages rural Biſhops, of which I ſhall give this ſhort ac» 

The Biſhop, who was the Supreme of the whole Dioceſs in 
Eccleſiaſtical Affairs, did generally reſide in the City with his 
Presbyters, and when diſabled by old Age, or any other Infir- 
mity to inſpett and govern the Church, he uſually choſe a Co- 
adjutor to aſſiſt him, and this Perſon often ſucceeded him in the 
Biſhoprick. . | 

Afterwards when Chriſtianity ſpread it ſelf into many Towns 
and Villages at a great Diſtance from the hens and the Num- 
ber of the converted Heathens daily encreaſed, it was thought 
fit to chooſe another Aſſiſtant, who was called Choreſpicopus, or 
a Country Biſhop, as the word it ſelf Imports, who was really 
a Biſhop in Order, and not a meer Presbyter. | 

'Tis true, he was inferior to the City Biſhop, however 
his Ordination by one Biſhop alone was valid; but ftill he was 
a Biſhop, and his Office was to enquire into the Behaviour and 
Morals of the Country Clergy, and to ſee that no Perſons but 
ſuch who were duly qualified, ſhould be let into the Miniſtry. 

They had Power to Confirm in Country Churches, and to 
Sit and Vote in Councils in their own Names; they might Or- 
dain Readers and Sub-Deacons, but not Presbyters and Dea- 
cons without the Biſhop's Licenſe. 

But by the Council of Laodices their Power was diminiſhed ; 
for it was decreed by that Council, that Biſhops ſhould not be 
in Country Villages, but viſiting Presbyters ſhould be in their 
Room, | | 

However their Power was not ſuppreſſed at once, it did ſink 
by Degrees, and afterwards in the Ninth Century it came to 
nothing; and then it was pretended they were not Biſhops, but 
Pony ters, and ſo the whole Order was ſet aſide in the Weſtern 

urch, 

In the very beginning of the Reformation here,viz. An.26H.8., 
cap. 14. An Act paſſed to reſtore this Order of Men under the 
Name of Suffragan Biſhops; the Preamble recites, that good 
Laws had been made for electing and conſecrating Archbiſhops 
and Biſhops, but no Proviſion was made for Suffragans which 
had been accuſtomed here for the more ſpeedy Adminiftration 
of the Sacraments, and other devout Things, Oc. therefore it 
| | was 
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was enacted that the Places following ſhould be the Sees of Bi- 
ſho ps Suffrag ans. | IR 
Bedford, Berwick, Bridgwater, — Cambridge, Colcheſter, 
Dover, St. German, Gilford, Glouceſter, Granmtbam, Hull, Hun- 
ting don, Iſte of Wight, 1ſpſmich, Leiceſter, Marlborough, Moulton, 
ns 7 Southampton, Shaftsbury, Sbrewsbury, Taun- 
ctford, | / 
That the Biſhop of each Dioceſs ſhall by Petition Preſent 
Two Perſons to the King, whereof he ſhall allow one to be the 
Suffragan, and thereupon direct his Mandate to the Archbi- 
ſhop to Conſecrate him, which was to be done after this man- 
ner ; Firſt it recites that the Biſhop, having informed the King 
that he wanted a Suffragan, had therefore preſented T wo Per- 
ſons to him who were qualified for that Office, praying that the 


King would nominate one of them, thereupon he nominated 


F. S. being one of the Perſons preſented, to be Suffragan of 
= See of Ipſwzch, requiring the Archbiſhop to Conſecrate 

m. | | | 

The Biſhop thus conſecrated was to have no greater Autho- 
rity than what was limited to him by Commiſſion from the 
Biſhop of the Dioceſs, and was to laſt no longer. 

Tis true, this Act was repealed by 1& 2 Phil. Mar. cap. 8. 
but it was revived by 1 EJzz. 1. tho' never put in Practice ſince 
that Time. 

| | Sine Care. 


2 H ES E are Benefices preſentable, but, becauſe Vicaridges 
1 | are endowed in the ſame Places, the Perſons, who enjoy 
thoſe Sine Cures, have by long Cuſtom been excuſed from Re- 
fidence, which is the moſt can be ſaid for them. | 

T his was the Opinion. of the late Biſhop of Worceſter, but it 
needs ſome Explanation. | 

Generally wherever there is a Sine Cure there muſt be Two 
Incumbents, the one is a Rector, the other a Vicar, and they 
are both 2 inſtituted. ad curam animarum, the one Habi- 
tualiter, the other Atualiter, that is, the Rectors are not ob - 
liged, either to Duty or Reſidence, but the whole Cure of the 
Pariſh is by Cuftom devolved on the Vicar, ſo that the Recto- 
ries of ſuch Pariſhes are thoſe which are commonly called Sine 


_ Cures. ; | 


And as theſe Cures are preſentable, ſo they muft be reſign- 
ed to the Ordinary, and whatever hath been alledged rela- 
ting-to other Benefices is applicable to them; only if ſuch Re · 
ctories are Donative as ſome of them are, they may be more 
properly called Sine Cures, than when the Incumbent comes in 
by Inftitution ; for, notwithſtanding the Diftintion above-men- 
tioned, I cannot See how a Man, who is really inſtituted 44 
curam ani marum, and hath taken upon him that Cure, 1 r 
| | 5 x. | ; 2 
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ſaid to have it only babitualiter, ſo as to make his Benefice a 


Sine Cure. | 
Synods and Synodals. 


HIS is a Meeting of Eccleſiaſtical Perſons for the Cauſes 
T of Religion; and it comprehends the Provincial Synods 
of every Metropolitan, and the Dioceſan of every Biſhop with- 
in their Limits. 

And theſe are not of that Authority as General Councils, 
nor do their Canons oblige the whole Chriftian Church ; but 
only that Nation were they : where made ; but if ſuch Canons 
are agreeable with the Scriptures, and confirmed by General 
Councils, they are in force every where. 2 

I ſhall not make a large Diſcourſe of theſe Aſſemblies, becauſe 
they are now almoſt diſuſed, and therefore ſhall only acquaint 
the Reader that the moſt famous Councils have been held at 
Africa, Britain, France, Germany, Italy, Spain. | 

It would make a very large Volume to treat particularly of 
thoſe Synods which have been held in each of thoſe Pla 
therefore I-ſhall confine my ſelf to thoſe which were afſembl 
here in Britain; and as to that Matter, I find that a Synod was 
held here at Wincheſter, in the Time of King Edgar, in which 
Archbiſhop Dunſtan was Preſident ; and the Monkiſh Hiftori- 
ans of that Synod tells us, that a Wooden Croſs did then ſpeak 
againſt the Marriage of Priefts, which probably might have a 
greater Effect upon them againft that State of Life, in thoſe 
credulous and ſuperftitious Times, than all the Wooden Ar- 
nr that Archbiſhop, or any of his Chaplains could bring 
againſt it, | 20 4 

There was another held at Oxford, wherein Archbiſhop Tang - 
ton was Preſident, who divided the Bible inte Chapters; and 
in this Synod many Conftitutions were made for the better Go- 
vernment of the Church. 2 | 

Another at Clarendon under Archbiſhop Becket, in the Reign 
of Hen. 2. in which ſome Decrees were made concerning hs 
Prerogatives of the Crown, and the Privileges of the Clergy. 

Two in the Reign of Edw. 6. In the one the 39 Articles were 
confirmed z and in the other the Engliſh Liturgy was compo- 
ſed by Seven Biſhops, and Four Doctors of Divinity. 

And here I cannot but take Notice that. Provincial Synods 
were to be held twice in every Lear; this appears by the Apo- 
Nen Canons, and likewiſe by thoſe made in the cil of 

ce. 1 0 > ; | 

But this being found too hard a Task for . Biſhops, who were 
uſually Men -in Years, _—_— where the Provinces were 
large, it was diſuſed-about the Middle of the Fifth Century; 


ſo that ſome Canons were made for Synods to be held once in a 

Year; but not abrogating the ancient Cuſtom to hold them 

oftnor, and this continued for many Ages, but at laſt this came 
ng in 
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in like manner to be negleted, and thereupon, about the Mid- 


4 


dle of the Fourteenth Century, another Canon was made in 
the Council of Baſil, for a T riennial Synod of all the Biſhops 
of every Province ; and in the ſame Council there was another 
Canon for every Biſhop to hold a Dioceſan Synod once in a 
Year. | 

And even here in Britain, by the ancient Conſtitution of this 


Church, a Synod was to be held once a Year, which is now diſ- 


continued, and thus the Authority of examining things thro? 
the Province devolved on the Archbiſhop. 1 

In a Dioceſan Synod the Biſhop always preſided, and he 
uſually Summoned Septem 2 plebe in every Pariſh in his Dio- 
ceſs, to whom he adminiſtred an Oath to enquire into the 
ſtate and condition of each Pariſh relating to Eccleſiaſtical 
Affairs, which were called Teftes Snodales, and theſe Men 
made their preſentments in Writing, or viva Voce in the Sy- 
nod. 
And at theſe meetings there was a pecuniary Tribute paid 
by the inferior Clergy to the Biſhop, which is called a Syno- 
dal, becauſe it was uſually paid at thoſe Synods, but not al- 
ways; for it was paid likewiſe at Chriſtmas and Eaſter, and 
ſometimes at the Biſhops Viſitations; and it differs from Pro- 
curations, for thoſe are Penſions, but Synodals are Cenſus or 
Tributes. | | 

This Tribute was afterwards demanded by Archdeacons 
and Deans, not jure Commun Eccleſiaſtico, but by compoſition 
between the Biſhop and them; and ſince Synods have been dil- 
continued, this Tribute is uſually paid to them at Viſitations, 
and claimed by Archdeacons for their Eaſter Viſitations; it 
ſeems to be a Contribution towards their Charges in Synods, 
for they were Eletted by the Deacons, and were their Repre- 
ſentatives at ſuch Aſſemblies. 

Tis now become a Church Due, of which the Act of 34 H. 


8. cap. 19. takes notice, and provides for the recovering it, 


where tis denied or neglected to be paid, and *tis reaſonable 
it ſhould be ſo, becauſe tis valued in the Queen's Books, and 
She receives a — Tenth out of it. | 

And if it had not been for this Act, ſome are of Opinion, that 
where Rettories are impropriate, there had been no Remedy 
to recover Synodals, which was uſually done in the Spiritual 
Court; but, now ſuch Rectories being made Lay-fees by the 
roy os roars aye Courts have no Juriſdiction in ſuch Caſes, if 
it had not been otherwiſe provided by that Law. 

The Att ſets forth, That Synodals due out of Religious Houſes 
diſſolved ſhall be paid to Biſhops and Archdeacons, by the Occupiers 
of thoſe very Lands, if Ecclefiaſtical Perſons were ſeiſed thereof 
within 10 Tears before their Diſſolution; and if in Suits in the Spi- 
ritual Court the Defendam ſhall be Conuit, the — $oipg recover 
zhe Value thereof in Damages; tag eiber with Coſts of Suit z the = 
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he ſhall recover at Common Law, when the Cauſe it determinable 


there. And from hence ſome infer, that Synodals are due by 
Act of Parliament, and not ratione Viſrtationss. 


h Ththes. 


YTHES being the great and legal Support of the Cler- 
gy, I ſhall be the more particular in treating thereof; 


and firſt I ſhall give an Hiſtorial account of the Right which 


they have to receive them. 


We are directed by Reaſon to offer ſomething to God, as an | 
Acknow — 5A of his Bleſſings, from whom we receive all | 


that is go | | 
I know tis objected, that his Dominion over the whole is ſo 
univerſal and extenſive, that it may ſeem abſurd to offer him 
any Part; but yet the Scripture it ſelf Commands us to Ho- 
nour him with our Riches, and with the Firft Fruits of our En- 
creaſe ; and by the Moſaical Law the People were commanded 
to bring the Firſt Fruits of their Land into the Houſe of their 
God ; and after they had Poſſeſſion of the Land of Canaan, 
they were commanded to bring to the Prieſt the firſt of all the 
Fruits of the Earth, in a Basket, as an Acknowledgment that 
they enjoyed that Land by the Gift of God. | 
The proportionable Part (that is, the Tenth) was paid by 
Two Patriarchs long before the Law; for Abraham paid to 
Melcbiſedeck, not only the Tythes of the Spoils which he brought 
in his return from the Slaughter of his Enemies, (a) but the 
Tythes of all Things, and theſe were paid to him as a Prieſt, for 
ſuch he was, and of the moſt High God, and it was in that 
ge, and not ofa King, that he met Abraham, for he was 


ans aſſiſting him in the Wars, but met him as he returned with 


Vow to return unto God the Tenth of all which he ſhould be- 


ſtow on him, and tis probable, that being himſelf Abraber's 


Grandſon, he had obſerved what was done by him, and therefore 
fixed on the Tenth rather than on any other part. | 
The Fems, who were the Poſterity of the Patriarchs, were 
told by Moſes, that all the Tythes of the Land were the Lord's, 
not in the literal Senſe, but as they were devoted and due to 


God, who aſſigned his Right to the Levites in theſe Words, v. 


1 have given the Children of Levi all the Temths in Iſrael. . | 
'Tis true, the Jews paid more than the Tenth to the very 
Time of the Deſtruttion of the Temple; but before the Moſaick 
Law the juſt Tenth Part was paid by the Patriarchs, and in 
Conformity to that Proportion the Tenth was paid to the Te- 


ory. 
After Abraham's Death, the Patriarch Jacob made a Solema 


_ 


dates under ehe Law, which was called the firſt Tything ; and 


| W- Heb, 7. 2. 


this 


Soo” Tythes. | 

this was accounted an Inheritance which was to continue for 
ever, after the other Tythes, ſuperadded by that Law, were 
aboliſhed with it, ſuch was the leaving one Corner of the Field 
unreaped, amounting to a Sixtieth Part, the offering the Firſt 
Fruits, the redeeming the firſt Born both of Man and Beaſt. 

Therefore this Proportion being paid by the inſpired Patri- 
archs, it became a ſettled Proviſion for the Levitical Prieſt- 
hood, and was univerſally paid even by the Heathens them- 
ſelves, who derived this Cuftom from them by Tradttion, and 
not from any politive Law of Moſes ; for, in Imitation of ſuch 
Payment made by Abrabam, they = Tythes of Spoils to 
their Kings, or chief Magiſtrates, which was never done by the 
Fews, and this was not only Voluntary, but it was of the Be 
and it was from thence that Edecumata ſignified the chicfe 

Thing, and Fluftus Decumanus the higheſt Wave, 

It was a Proportion agreeable to the Reaſon of the greateſt 
part of Mankind, and it being generally paid by the Gentiles 
when our Saviour was Born, there ſeems to be no occaſion of 
any poſitive or expreſs command in the Goſpel for this Pay- 
ment, becauſe both Jews and Gemiles were agreed in it before. 
However, we have ſome Intimations of it there, for what elſe 
can be the Intention of rendring unto God, the Things which are 
God's? which the Fathers interpret to be Tythes, Firſt Fruits and 
* Oblations, for no Man can think it was meant Literally. 
| Beſides, our Saviour himſelf ſpeaks of tything Mint, Anniſe 
and Cummin, and he appointed a (b) Maintenance for the Mi- 
nifters of his Goſpel, which could not be leſs than than a Tenth 
Part, becauſe a meaner Prie ſthood had ſo much before he was 

Born, and another reaſon may be, becauſe the Chriftian Priefts 
were commanded to be Hoſpitable, which conld not well be with 
a ſmaller Proportion. | 

Tis true, the Apoſtle expreſſes himſelf indefinitely to his Co- 
rinthians, vig. That they who Preach the Goſpel ſhould Irve by it, 
but this livelihood muſt certainly be the Tenth Part, becauſe 
it was to be like that of the Jewiſh Priefts and Levites, and this 
appears by the beft Expolitors of that Text. 

But the meaning is plain without an Expoſition, and this out 
of the whole Frame and Contexture of the Words themſelves, 
and the Verſes relating to this Matter. f 

Do you not know that the Levites who Miniſter about Holy Thing s 
live of Tythes, and that the Prieſts who wait at the Altar are Par- 
takers of the Oblations and Sacrifices ? The Similitude follows 

Even ſo hath the Lord ordained that the Chriſtian Prieſts who Preach 

| the Goſpel ſhould live of the Goſpel, that is, they ſhould live of 

what is devoted to Chriſt, as an Acknowledgment to him for 
his Goſpel. | | | 


(50 1 Cor. Cap. 9, 13, 14. 
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So likewiſe the Apoſtle, writing to the * Galatians, enjoins em 
who are taught in the Word, to give ſome part of their Tem- 
poral Goods to the Teacher 'tis true, he doth not Name the 
Tenth Part in Terminzs, for it was generally obſerved through- 
out the World, and therefore there was no occaſion to be par- 
ticular in it, eſpecially ſince that part was ſet aſide for this 
pur from the beginning of Time, and approved by G 
imlſelf. TA 

I admit; that thoſe T ythes which belonged to the Priefts and 
Levites were aboliſhed with the Sacrifices ; and that our Sa- 
viour, having inſtituted a new Form of Miniftry, appointed a 
new way to 7 againſt their Neceſſities, and this was by 
Charity, and the Oblations of Believers, which were uſu 
given by them after the Communion; and the Church had no 
other ſtated Revenues till the Reign ot Conſtantine in the Fourth 
Century, who permitted Churchmen to be endowed with Lands 
and Inheritances; which made St. Jerome obſerve, that the 
Church was then more powerful and rich, but leſs vertuous 
under Chriſtian Princes. | 

But I ſhall inſiſt no longer upon this, and ſhall but juſt menti- 
on what was done by the Primitive Chriftians in relation to 
this Matter, and ſo proceed to, ſhew when Tythes were paid 
here among us. . | 

And firſt I muſt anſwer that Objection which is uſually made, 
that Tythes were not paid till about the end of the firſt yoo 
Years after Chrift, and that there was not any Canon made 
in the African Councils for ſuch Payment. . 

Tis true, there might be no ſtated or regular Payment at 
that Time, becauſe the Church was then under Perſecution 3 
but if the Chriſtians in the beginning gave more than the 
Tenth, as certainly they did, then there could be no occa- 
ſion for a Canon to enjoin them to pay it. | 

And *tis plain they gave more, for they ſold their Poſſeſ- 
lions, and brought the Money into the common Treaſury of 
the Church. + Tertullian tells us, that all Things were in com- 
mon among them, but their Wives, and not only the Money 
which was raiſed by the Sale of their Eftates, but they made 
Oblations every Week, or at fartheſt every Month, to the 
Church. And we are told by St. Cyprian, that even thoſe Of. 
ferings were anſwerable to the Levites Tenths, from whence 
we may infer, that Tythes were paid at that Time. 

But ſoon after Kings and Princes were converted to Chri- 
ſtianity, and the Church began to be ſettled, we have plain 
Proots of the Payment of Tythes. | 

Among us here in England, *tis probable that Tythes were 
Paid by our Saxon Anceſtors, as ſoon as they were convert- 
ed from Heatheniſm; for King Eibelbert made a Law againſt 


* Gal.6. 6. + Apolog, cap. 39, 
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taking away Res Ecclefie, which they call'd God's Fees 3 but this 
was not a general Law to oblige the whole Nation, becauſe 
Ethelbert was only King of Kent; and the Laws of King Ing 
long before that Time enjoin the Payment of Church-Shot, 
And ſeveral other Saxon Kings made Laws that the Church 
ſhould have its Revenue, and that the Clergy ſhould have the 
Firſt-Fruits ; all which may be expounded of Tythes, becaufe 
they were paid to the Church. i 


This appears by the Practice of Fadbert, who was Biſhop of 


Landisfarnue, in the — of King Ina's Reign; *tis true, 
he could pay no Tythes himſelf, becauſe he was a Clergy man, 
and therefore he gave them every Year to the Poor. 

About 5c Years after him, Boniface, Biſhop of Meni, wrote 
an Epiſtle to Cuthbert, Archbiſhop of Canterbury, wherein he 
expreſly mentions Tythes, as uſually paid in thoſe Days; and 
in Archbiſhop Egbert's Canons, which were collected by him in 
the Yeari750. we read of Priefts who were commanded to 
Teach the People to pay Tythes; that the Receiver was to re- 
gifter the Names of ſuch as paid, and that no Man ſhould take 
them from ancient Churches, nor any Secular Service be done 
for them. 

But it was above 30 Years afterwards that the firſt Canon 
was made here for the Payment of Tythes, and that was in 
the Synod of Calcuitb, which was held here in the Reign of King 
Offa, enjoining the Payment of Tythes according te the Scrip- 
tures, and exhorting all Men to pay the ſame, becauſe *tis the 
ſpecial Command of God himſelt. 

'Tis likewiſe true, that in Obedience to theſe and other Ca- 
nons, Tythes were paid here in ſome particular Places; but 
King Etbelwolph, who was the firft Hereditary Monarch of the 
Engliſh Saxons, made a voluntary Donation of Tythes to be 
paid throughout the Kingdom; and this was done in a Gene- 
ral Council, with the free Conſent of the Spiritual and Tem- 
poral Lords, and a multitude of other People; and *tis for 
that reaſon that ſome ancient Writers tell us, that the Tenth 
Part was granted a Rege Baronibus & Populo ; but that muſt be 
a Miftake, becauſe all the Lands in England were then De- 
 meſnes of that King alone, and therefore when he granted de- 

cimam partem terre mea, that muſt be the Tenth of the Pro- 
fits of the Lands throughout the Kingdom; and left decima 
manſio (which is likewiſe in the Grant) ſhould be otherwiſe un- 
derftood, Simeon of Durbam and Malmesbury tell us, that King 
decimam regni ſui partem Ecclefie divifit ; which Diviſion and 
Grant was confirmed by many of his Succeſſors, even to the 
Time of Edward the Confefſor, who made a Law, that the 
Tenth of all Corn ſhall be paid to God, as due to him, and 
tells us in what manner both Prædial and Perſonal T ythes ought 
to be paid; and that if any Perſon ſhould diſobey that Law, he 
ſhould be compelled to pay this Duty by the King and the Bi- 
ſhap, and thus it ſtood till the —2 | it 
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It would be very tedious to mention all the Canons and Con- 
ſtitutions which were made in Provincial Synods in the Reigns 

of the Norman e to 2 therefore I ſhall 
only ſhew that Tythes were paid long before the Paro- 


chial Right was fixed, which ſome would have to be a little 


before the Zateran Council, Anno 1215. but that muſt be a 
Miftake, for Pope Adrian IV. decreed the Monks of Boxley to 
pay Parochial Tythes, as fully as had been paid before' they 
came into that Pariſh, which was in the Year 1144. and that 
was above 70 Years before that Council was held; (a) for then 
that Abby was founded. 2 SLY 6 24 * 
'Tis probable that Parochial Tythes were more ftriftly paid 
to the Secular Clergy for ſome Time after that Council than 
before, becauſe they could not be otherwiſe diſpoſed or a _ 
riews at that Time to any other Uſes, even with the Biſhop's 
alent, | 2 
But about i5 Years afterwards, 1 the Monks found that 


the Pope and the Biſhops began to appropriate ſeveral Tythes © 


to Monafteries, which they had taken from the Secular Clergy, 
then the Schoolmen, and particularly Alexander of Hales, w 
was a Monk himſelf, invented a Doctrine to juſtify ſuch Pro- 
ceedings, and that was by aſſerting a Competency to be due 
to the Clergy by the Laws of God, but that the Tenth Part 
was inftituted by the Church in meer Condeſcenſion to the 
Laity, intimating that they ought to pay a Tenth to the Re. 
tors, but a great deal more to the Fryars. 2 

If this Doctrine had been true, it might have juſtified thoſe 
Monks in poſſeſſing a great part of the Parechial Tythes, and 
aſſigning a ſmall Portion to the Vicars as a competens be neſicium 
to officiate in Churches. ane W 

But it was invented by them out of a baſe arid covetous De- 
ſign; it deſtroyed that Doctrine which had. been received 


among Chriftians for many Ages; and though Eraſmus himſelf 


and ſome other great Men were inclined to this _— —— 
of the Schoolmen, yet he was certainly of another Mind-when 
yr was inducted into a Parſonage in Kem, and received Fvthes 

re. ee 

I ſhall now proceed to the Reign of H. 8. who confirmed 
thoſe Canons relating to Tythes, which were made in the 
Reigns of his Predecefſors ; this he did “ after he renounced 
the Pope's Supremacy by a particular (b) Statute made for that 
ary rd. and by which it was enacted, That Tythes ſhould be 
paid according to the Eccleſiaſtical Laws of the Church of Engla — 
and acchrding to the Cuſtoms in every Pariſh where they ſhall grow 


due; and the reaſon is given in the Purview of the Act, i 


becauſe "they are due 10 God and his Holy Church. 
(a) Dudg. Mon, Fol. 827. hay Anno 1526, (b) 27 Hen, . 
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And 'tis to be obſerved, that before Laymen had any Grant; 

of Monaftery-Lands to hold them diſcharged of Tythes, in 
the ſame manner as they were held before the Diſſolution, care 
was taken to alienate the Tythes of thoſe Lands, by the Con- 
ſent of the Biſhop, and that due Payment might be made there- 
of to the Parochial Rectors. a | 

Thus it appears, that Tythes were paid by the inſpired Pa. 
triarchs, that ſuch Payment was likewiſe enjoined under the 
Moſaical Diſpenſation, and not repealed by the Goſpel ; that 
the ancient Fathers held them due to the Church, and that 
they were conſtantly paid in the firſt Ages of Chriſtianity, and 
here in England as ſoon as our Saxon Anceſtors were convert- 
ed from Heatheniſm, ard this in Obedience to the peculiar 
Laws gf God; but when Chriſtians became cold in their De- 
votion, then the Payment was enforced by Temporal Laus; 
till afterwards, by the free and voluntary Donation of Kin 
Ethel wolph, who had all the Lands in England in Demeſne, an 

by a kind of Parliamentary Conſent of that Time, (as Mr. 
Selden calls it) they were for ever dedicated to the Church; 
and this hath ſince been confirmed, not only by Canons, but 
by ſeveral Statutes, and particularly by Magna Charta, and the 
_ Clergy have enjoined them by Virtue of thoſe Laws 8c Years 

and upwards, 4 that 'tis now a peculiar Eftate veſted in them, 
and diftin from the Inheritance of the other Nine Parts, and 

they have as good, if not a better Right to it, than any Lay- 
man hath to his Eftate, if ſuch a Right can be acquired by a 
voluntary Donation, and be eftabliſhed by a long and conti- 
nued Poſſeſſion, and confirmed by many Acts of Parliament, as 
certainly it may. 

Having ſaid thus much for the Civil Right of Tythes, I 
ſhall in the next Place give an Account of the Definition of the 
Word, and then ſhew how *tis divided. : 

Tythe is a Tenth Part in Propriety of Speech, or ſomething 
in lieu thereof, yearly ariſing out of the Encreaſe or Profits of 
Land or Stock, or raiſed by the Induſtry of the Pariſhioner. 

And agreeable to this Definition, the common Lawyers di- 
vide it into Three Partes: | 

1. Pradial, Which ariſes meerly from the Ground, as the 
Fruits thereof, viz. all ſorts of Grain, Hay, Wnderwood, Fruits 
of Trees, as Acrons, Apples, Cherries, Cc. alſo Hops, Saffron, 
Hemp, Flax; Garden-Herbs, as Parſley, Mint, Oc. 

2. Mix d. Which ariſe from Cattle nouriſhed by the Ground, 
8 28 Calves, Lambs, Cc. Milk, Cheeſe, Eggs, Chicken, 

eeſe, Cc. 

3. Terſonal. Which ariſe from the Labour and Induſtry of 
Men uſing any Merchandize or Manual Occupation; and this 
is the Tenth Part of their clear Gain, the Charges and Ex 
Pences being firſt dedutted, 1 Rol. Abr. 656. Plito 1. 


There- 
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Therefore if an Owner of a Ship lend it to Mariners to car- 
ry on the Fiſhing-Trade, who agree to — certain quanti 
of Fiſh for the Hire of the Ship, no Tythe ſhall be paid of theſe 
Fiſh, becauſe tis a Perſonal Tythe, and ought to be paid out 
of the clear Gain. PE 

To whom due.] Theſe Tythes, be they of what Nature they 
will, are properly due to the Clergy, who have the Cure of 
Souls, and are to be paid to them in the Pariſhes where they 
ariſe. | y 
But yet in ſome Caſes the Parſon of one Pariſh may pre» 
ſcribe to have a Portion of Tythes ariſing in another Pariſh ; 
this is where the Abbots and Priors had ſuch Portions before 
their Houſes were diſſolved, in ſuch caſe the Impropriators 
may claim them now, and the Uſage ſince the Diſſolution is 
an Evidence how it was before. | f Th 

'Tis commonly ſaid, that before the Council of Lateran it 
was lawful for any Man to gie or pay Tythes to what Church 
he pleaſed; and if ſo, this may be the Original of that which 
is now called a Portion of Tythes; and this where one Clergy- 
man hath a Right to certain Tythes in groſs, not in his own 
Pariſh, but in the Pariſh of another, fox ſuch a Portion of 
Tythes is not by intendment of Law any Parcel of the T'ythes 
of his proper Rectory or Vicaridge; and ſo it was adjudged 
in * Bozouns's Caſe, viz. The Queen granted totam illam por- 
tionem — in Longham, &c. the Tythes of the Rectory 
of Longham did not pals. | 

And as Tythes are due to the Clergy, ſo a Layman was not 
capable of them 2n youre but in ſome particular Caſes, as 
for inſtance, + Lord of a Mannor preſcribed to pay to the 
Parſon of H. in whoſe Pariſh his Mannor was, ſo much in ſa- 
tisfaction of all Tythes ariſing in the ſaid Mannor; and that 
in conſideration thereof, he and all thoſe, whoſe Eftate he had 
a enjoyed all the Tythes there, this was held a good Pre- 

But ſince the Statute of Diſſolution of Monaſteries, the 
Tythes which were appropriated to thoſe Religious Houſes are 
made a Lay-Fee, * many Lay men are capable to have them 
in pernancy, and may ſue for them in the Eccleſiaſtical Court. 

Out of what Tpthes artſe.] Tis regularly true, that 
Tythes are to be paid of Things encreafing Annually fumul 2 


ſemel; and therefore my Lord Coke affirms, that they are not 


to be paid of Minerals, nor of Chalk, Lead, Slate, Stone, Tin, 
Turffs, &c, But this Rule is to be underſtood where there is 
no Cuſtom to the contrary z for if this Rule ſhould be true, 
then no Tythes could be paid of Houſes z for a Houſe which 
is built doth not yearly encreaſe, nor of After-Paſture, ba- 
cauſe it muſt not be only mul but ſemel. . 


* 4 Rep. 36. 4 2 Rep. 44. N 
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S8 So Things which are feræ nature are not Titheable, but ſome 
Queſtions have been made what theſe are, for Bees, Pidgeons, 
Rabbits, which are kept under Cuftody, cannot properly be 
ſaid to be feræ natura, for they are a Man's Property. | 
But ſome Things which are feræ nature, and under no man- 
ner of Cuftody, may be Tytheable by Cuftom, as Fiſh in the Sea 
when caught; from whence the Biſhop of Worceſter reflects up- 
on the force of Cuftom, which can reduce Things feræ nature 
to the ſame Condition with tame Creatures; but he tells us, 
that the Notion of their being feræ nature ſerved only as an Ex- 
tuſe where the Cuſtom of paying Tythes for them was not con- 
tinued; and that where it was beyond diſpute, then that No- 
tion prevailed, that they were due only by Cuſtom: But he af- 
firms, that they were Tytheable as other Things; and he men- 
tions, that in ſeveral ancient * Appropriations the Tythes of 
thoſe Things were expreſly given to the Monaſteries. 
dow to ve let out.] The Nine Parts of Prædial Tythes are 
to be ſet out in the Preſence of the Parſon or his Servant upon 
Notice given, but this is by Virtue of the Canca Law, which 
was never received here; for by the Common Law * Notice is 
not requiſite, and ſo it was adjudged between Chaſe and Ware, 
1 Rol. Abr. 643. Plito 1. | | 
If ſeveral Perſons have a Right to the Tythes of a Pariſh, the 
Tenth Part is only to be ſet out, for the Pariſhioners are not 
bound to ſubdivide the ſame into Moieties, according to the 
Proportion of the ſeveral Proprietors. | 
if 1 ſet out the Tythes, and afterwards privately take them 
away, this is a Fraud; and becauſe the Statute provides, that 
they ſhall be ſet forth without Fraud or Deceit, therefore this 
cannot be intended-a ſetting forth within the Statute, but the 
Party ſhall be puniſhed by treble the + Value. | 
But when the Tythes are once ſet out and the Parſon neg- 
lects to carry them away, in ſuch caſe the Owner or Farmer 
of the Ground muſt give Notice to the Parſon, that his Tythes 
are ſet out before he can put his Cattle in, or ſue him for not 
taking away the Tythes. Ne | | 
However, the Parſon (a) is not to be obſtructed in carrying 
them away; for if-the Owner, Cc. will not let him or his Ser- 
vants come the uſual Way, then, tho* the Tythes are ſet out, 
tis a fraudulent ſetting them out, becauſe it appears to be 
with an Intention to Hinder the Parſon from taking them away; 
and if a Queſtion ſhould ariſe, which is the uſual Way, this 
ſhall be tried in the Spiritual Court, becauſe the Way is only 
acceſſary to the Tythes, which are of * Eccleſiaſtical Cogni- 
zance; but he cannot be hindred from coming the uſual Way 
td the Ground, to ſee his T ythes duly ſet out. 
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So if the Gate is locked where the Tythes are after they are 
ſet out, this ſhal] be tried in the Spiritual Court, fo: the reaſon 
before- mentioned. a eee 133 

now come to the particular Things for which Tythes are to 
be paid, and for which not; and to proceed in an Alphabetical 
manner, I will begin with Abby-Lands, _ 3 * 

Abby⸗Aand, ] At the Time of the Diſſolution of Abbies (5) 
they were diſtinguiſhed into the greater and leſs, the one were 
"—-_ 200 J. per Annum, and the other were under that yearly 

alue. | 

Now, when the greater were diſſolved by the Statute 31 H. 
8, cap. 8. it was enacted, That the King and bis Gramees ſhould 
enjoy thoſe Lands diſcharged of Tythes in as ample manner as the Ab- 
bots held them before that Time; but the Lands of the leſſer Mo- 
nafteries, which were diſſolved by the Statute 27 H. 8. are not 
within the Benefit of the Act 31 H. 8. and therefore ſince the 
Diſſolution theſe Lands pays 7 ythes, tho* they paid none whilſt 
in the Hands of the Abbots, Oc. fortheir Privileges, being Per- 
ſonal, were extinguiſhed by that Statute 27 H. 8. | 

And therefore where an * Abbot held Lands diſcharged from 
Payment of Tythes, and afterwards alienated the ſame to a Pr 
man, he ſhall pay Tythes, becauſe it ſhall be intended a perſo- 
nal + Preſcription whilft in the Hands of the Abbot, and nota a 
real Compolition. i EM 

Fcrons, ] Shall pay Tythes, becauſe (c) they encreaſe every 
Year ; but then they muſt be gathered and ſold, for if they drop 
and Hogs eat them, no Tythes are to be paid. | 

Ffrermoath.] There have been various and contradiftory 
Opinions concerning Tythes of Aftermoaths ; my Lord Coke (d 
in his Expoſition of the Statute 2 Ed. 6. tells us, that Tythes 
ſhall not be paid of it, for 'tis freed by the Common Law and 
Cuſtoms of the Realm; I ſuppoſe he means by the general Cu- 
— becauſe in ſome particular Places it may be due by Cu- 

om. | | 

But Serjeant Rolls (e) tells us, that ſuch Tythes are due de 
jure, and therefore there muſt be either a Cuſtom or Preſcri 
tion to diſcharge them, viz. in conſideration of making t 
Tyrhos of the firſt Moath into Hay (f) at the Charge of the Pa- 
riſhioner, he had been diſcharged of the Aftermoath, this hath 
been held a good Modus. | | 

But I take it to be the better Opinion, that ſuch Tythes are 
not due de jure, becauſe tis againſt the Rule de annuatim reno- 
vantibus f mul & ſemel; and where-ever tis demanded, if it ap- 
pear, upon the pleading, that the Owner was at greater Charge 


(b) 2 Cro. 607. Jones 2. * 1 Lev. 185. Sid. 320. + Cro. 
Car. 423. (c) Moor 762. Het. 27. Lit. Rep. 40. 1 Rol. Ahr. 
640. Q. 10. (4) 2 Ed. 6. cap. 13. 2 Inſt. 652. (e) 1 Rol. Abr. 
640, (J) 1 Rol. Abr. 648, Hob. 250. | 
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and Labour than what the Laws appoint in preparing the firſt 
Crop for the Benefit of the Parſon, the Land ſhall be diſchar- 
ed from the Payment of Hibes of the ſecond Crop; (g) as for 
Sflvnce, in a Suit of Tythes of the Aftermoath, the Defendant 
leaded, that he, at his own Cofts, tedded the Graſs, and then 
f read it and gathered it into Cocks, or that he carried it to 
the Parſon's Barn; in ſuch caſe, becauſe the Parſon had the Be- 
nefit of the Pariſhioners Labour, it ſhall be a good Diſcharge 
for the Ththes of the Aftermoath. 

So if the Defendant ſuggeſts a Cuſtom in a Pariſh, that the 
Pariſhioner is to cut the Graſs and make it into Cocks, and ſet 
out the Tenth for the Parſon, (b) which he hath uſed to accept 
in ſatisfaction of the firſt and ſecond Veſture, this is a good Pre- 
ſcription. | 

And in a Norfolk Cauſe by the * Vicar of Scortow, the Court 
was of Opinion, that there was no difference between the After- 
4 of Clover-graſs and other ordinary Graſs in the Point of 

Vibes. 
But Tythes may be due for Aftermoath by Cuſtom; and 4 Sir 


Simon Degg ex reſly affirms, that if a Meadow is ſo rich that 
it yields Two Crops, the Parſon ſhall have Tthes of both; but 
this muſt be by Virtue of ſome Cuſtom, becauſe tis againft the 


known Rule above-mentioned. 

Igiſtment.)] This is taking to Paſture the Cattle of other 
Men, or depaſturing barren Cattle of the Owner. | 

In the firſt Caſe it was formerly held that Tythes were not 
Payable, and ſo is Fitzherbert (i) in his Natura Brevium expreſſy. 

But now the Law () is otherwiſe; and ſo far from determin- 
ing that no Tythes are due, that tis held they are due de commi- 


ni jure, and *tis reaſonable that it ſhould be ſo, for otherwiſe 
the Owner might feed all his Land with barren Cattle, and ſo 


defraud the Parſon of his Ththes;z for no other Tythe can be paid 


of barren Cattle, but according to the Value of the Land, un- 
Jeſs Cuſtom hath otherwiſe determined. 


If a Man breeds or buys unprofitable Cattle, and ſells them, 
he ſhall pay for the Agiſtment; but if he depaſture his Land 
with his own Saddle-Horſes, he ſhall pay no Thtbes ; (1) if an Inn- 
keeper puts in the Horſes of his Guefts, he ſhall pay for the 
Agiſtment, unleſs he paid Tythes for the Hay of the ſame Land, 

If profitable Cattle, as Cows, Oxen, ©c. are fed together 
with Barren, () the Owner ſhall pay Tythe in kind for the pro- 


fitable Cattle, and Btbe of the Herbage for the reſt, 


But if Cattle are bred for the Plough, or the Pail, no Tithe 
ought to be paid for their Pafture, that is, if they are employ- 


(g Moor 758. 1 Rol. Abr. 640. 2 Cro. 42. h) Moor 910, 
Cro. Eliz. 660. 1 Rol. Abr. 648. 2 Lut. 1074. 2 Cro. 116. Vel. 
86. Hob. 250. 2 Lut. 1074. 4 Fol. 155. (i) E. N. B. 38. 
Lit. 6. (k) Hardres 184. (I) Poph. 142. (m) Degg. 167; 
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ed for that purpoſe in the Pariſh where they were bred, () but 
if the Owner ſells them he muſt pay Hibes of the Herbage. 

The Ththing in ſuch caſe is to be governed by the yearly Rent 
of the Land; but by the Canon Law tis by the Number of Cat- 
tle, and the Time of depafturing them in the Pariſh, according 
to the Cuſtom of the Place. : . 

If by the yearly Value of the Rent, then tis after the rate of 
2 5, per Pound, yet the Twentieth Part is generally accepted. 

I his Tythe may be paid by the Owner of the Land or his Te- 
nant but *tis certainly due from the * Owner of the Cattle, be- 
cauſe they take the Profits of the Soil; but becauſe it may be in- 
convenient for the Parſon to find out the Owner (0) of the Cat- 
tle, therefore the Owner of the Land is uſually ſued. 

22 Above Twenty Years growth is not Tytheable, for tis 
imber. ; 

Aſp.] Is not Tjtheable for the ſame reaſon. | 

Wark. ] Of Timber-Trees is not Tytheable, for tis privi- 

ledged by the Body of the Tree. ; 

Barren=KLand. ] 7thes are not due for Land (p) which is na- 
turally barren, and not manurable without ſome extraordinary 
Charge; and 'tis in reſpect of ſuch Charge, and for the Ad- 
vancement of Husbandry, that if ſuch Land is converted to 
Tillage, it ſhall be diſcharged of Ththes for the firſt + Seven Years 
after the Improvement, 1 

But Land which is overgrown with Buſhes, or become un pro- 
profitable by () ill Husbandry, or other Accident, cannot be 
properly ſaid to be Barren-Land, and therefore if *tis grubbed, 
or plowed and (owed, it pays Dibes immediately, | 

So likewiſe (r) Land gained either from freſh Waters by drain- 
ing, or from the Sea, tho* with great Charge, cannot be called 
Barren, for tis unprofitable only by Accident. * 

And if the Defendant pleads *tis Barren, and that Plea is not 
allowed in the Spiritual Court, a Prohibition will be granted. 

| Beech. ] In ſome Countries where Timber is ſcarce (s) Beech 
is uſed for Building; and ſo we are told tis in Buckinghamſhire ; 
and in ſuch caſe, it above Twenty Years growth, tis priviledg- 
ed by the Statute 45 Ed. 3. cap. 3. but *tis Neceſſity, and not the 
Nature of the Tree which makes it Timber, (t) for where- ever 
other Timber may be had, there Beech is not uſed for Building 
and ſo become Tytheable. | 

Bees, ] It hath been a Queſtion, whether any Dibes ſhould 
be paid tor Bees quia animalia ſunt volatilia, or what we call 
feræ nature ; but tis now held, that Tytbes are to be paid for 


(n) 1 Rol. Abr. 646. * Jones 254. Hardres 184. (0) 1 Rol. 
Abr. 656. (p) 2 Inſt. 656. + Prt Stat. 2 Ed. 6. 7 4 (4) 
Cro. Eliz. 475. Moor 939. (r) Cro. Eliz. 475. 3 Bulſt. 165. 


Het. 147. 1 Rol. Rep. 354. (5) Moor 541. 1 Browal. 94. (1) 


1 Rol. Abr. 640. 1 Rol. Rep. 355. Moor 841. | 
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them; and *tis properly a Prædial Bibe, which is not paid b 

the Tenth Swarm, but by the Tenth Meaſure of Honey, and 
Tenth Pound of Wax; and a Modus (u) to pay ſo much will be a 
good Diſcharge to pay the Tenth Swarm, if ſuch a Ththe can be 
due; for it hath been doubted, becauſe Bees are fere natures 
as before-mentioned ; tho* they are ſo, yet when they are ga- 
thered into Hives, they are then under Cuſtody, and Tytheable 
by the Hive or Swarm, tho* the general way is by the Honey 

and Wax. 5 | N 5 | 
Birches ] Are Tjtheable tho? of above 20 Years growth (x) 
for they are not accounted in Law proper Timber for Building, 
© Brick. ] Thtbes are not to be paid for Bricks, becauſe they 
are made of Parcel of the Freehold; and if a Suit ſhould be 
brought for ſuch Tythes G) the Defendant may ſuggeſt the ge- 
neral Immunity, and that Bricks are made of Earth, which 
doth not renew. 2 Inſt. 651, | | 
Neither ſhall Tythe be paid for Wood, cut for Burning of 
Bricks, if uſed either to enlarge or repair the Owner's Houſe, 
but then it muſt be ſuggeſted that it was for the neceſſary Ha- 
bitation of his Family, for otherwiſe he might build a Caſtle. 
+ zoom, ] Tjthes are not due for Broom (x) uſed for Fuel in 
the Yariſh where it grows. | | . 788 ö 
Caves J. The Tenth Calf is due to the Parſon when *tis 
weaned, and he is not obliged to take it before; and ſometimes 
the Hibe is to be proportioned with reſpett to the Flaces where 
they are engendered, brought fourth and nouriſhed, . 
But if under the Number of Ten in one Year, the Parſon 
cannot have-Tythes in kind in that Year, without a ſpecial Cu- 
ſtom, but may take it ſo in the next Year, accounting both 
Yeats together, or Tythe pro rata in the ſame Year if there is any 
Cuſtom for it. - | ? | 7 My: 
But *tis a good Modus to pay one Calf if he hath Seven in one 
Year; and if under Seven, then an Half-penny for every Calf, 
for the Tithes of all Calyes in that Year, and if he ſells a Calf to 
Pay the Tenth of the Value, 1 Rol. Abr. 648. Plito 2. . 
Lat. J Thoſe which are bred for the Plough and Pail pay 
no Thihe for their Paſture, becauſe the Parſon hath the Benefit 
of the Labour of Plough-Cattle by Tilling the Ground for Corn, 
and Tythe- Milk for thoſe which are bred for the Pail. | 
But in the firft Caſe it muſt be alledged that the Cattle were 
uf d to. manure the Ground in that very Pariſh, 2-Cyo, 575. 
1 Rol. Rep. 62. 2 Cro. 430. "+ EG 24 
q If ſuch Cattle are bred or bought to ſell again, and according- 
y are ſold before they are uſed, Tythes ſhall be paid for them; 
but not if he kill and ſpend them in the Houſe, 1 Rol. Abr. 647. 


a 


Plito 13. ne 83 , : 9 45 in! 
If ſich Cattle are paſt their Labour, and the Cows are Bar- 


(«) 1 Rol. Abr. 651. Plito TH (x) Moor 907, ().2-Brownl: 
(4) .Cro. Elz. 609. 1 Rol. Abr. 6444. ren, 


11 6 „% , . . „1246. 
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ren, and afterwards fatted in order to (ell, they ſhall pay Tythes 
during the Time they were fatting, for the Reaſon of the Diſs 
charge then ceaſeth, 1 Rol. Abr. 647. Plito 9. 2 
If the Cattle are bred for the Plough; tho? the Owner hath 
no arable Land in the Pariſh where they were bred, yet they 
ſhall pay Ththes where fed, Hardres 14. aH 
If a Man ſows his Land to feed his Horſes uſed for Tillage; 
there ſhall be no Ththe paid for ſuch Paſture; but if he keeps 
Horſes to ſell, and accordingly ſells them, he ſhall pay Tiber. 
Cattle feeding on large Waſtes, not known to be in any par- 
ticular Pariſh, ſhall pay Tjthes to the Parſon of that Pariſh 
where the Owner lives, and if fed in ſeveral Pariſhes, they 
ſhall pay Tythes pro rate, ſo as they continue above a Month in 
each Pariſh, oy 
But where the manner of Tything barren Cattle is not made 
certain by Cuftom, it ſhall be computed according to the Value 
of the Land on which they are depaſtured by the Payment of 
25, per Pound Rent, Hardres 35. 
Chalk. ] Chalk and Chalk-Pits are not T ytheable, becauſe 
Part of the Freehold. | N Eh 
Cheeſe.] If the Milk pays Tythes, the Cheeſe pays none; 
but it may be a good Preſcription to pay the Tenth-Cheeſe, 
— between Moy and Azguſt, for all Tythe-Milk in that 
cafes ! | 
Cherty⸗ Trees. ] Cherry-Trees in Buckinghamſbire have been 
3 — and therefore Tythe- free. {335 
- Chicken. ] Chicken pay no Tythes, becauſe the Eggs are 
tithed, 1 Rol. Abr. 642. Plito 6, 13 N 
Clap. ] Clay is not Tytheable: | 
Cloathes.] Cloathes fulſed in a Fulling-Mill. See Mill. 
Clover=grals. See Graſt. ebe 1 Ib 
| Coals.] Are not Tytheable, therefore a Preſcription de nan 
deci mando as to them is good, 2 inſt. 651. ' f 
| Eons) The ſame with Calves. © ' 


Contes] Tythes are not paid for Conies de jure, becauſe 
they are feræ nature, but by Cuſtom they may become due; but 
now *tis generally held, that if they are ſold in the Market, and 
not ſpent in the Houſe, Tythes ought to be paid for them, and 
yet they are feræ nature, let them be ſpent or ſold where they 
will, 1 Rol. Abr. 635. Plito. 3. March. 87. Hardyes 188. Het. 
147. Lit. Ren 13. SG 16:5 USE © 
Com. ] Corn pays a Prediat-Tythe, tho? it ariſes every 
Year out of the Land, but tis by the Labour and Induftry of 
fhe Husbandman, and it ought of common Right to be cut 
down by the Owner, and prepared for the Parſon, and tithod 
by the tenth Cock, Sheaf, or Shock; and if the Pariſhioney 
refuſe todo it, the Parſon may ſue him in the Spiritual Court 
but it muſt be ſpecially for not ſetting it out in Cocks, and not 
generally for not ſetting out the Tythes, Larch, 125. Sid. _ 
IST SE 44673 „ n 8 f But 
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But the Pariſhioner is not bound to put the Parſon's Sheaves 


into Shocks, unleſs by Cuſtom, 1 Rol. Abr. 644. Plito. 6. 


It he doth nvt ſet out the Tythes, he is liable to be ſued in an | 


Action of Debt upon the Statute for treble Damages; and if he 


doth ſet them out, and afterwards carry them away, the like 
Action may be brought againft him, becauſe the ſetting out was 
with a fraudulent Deſign to cheat the Parſon. | 
But tis clear that an Action of Treſpaſs lies againſt him, or 
he.may be ſued in the Spiritual Court; but if a Stranger takes 
them away, he muſt be ſued in an Action of Treſpaſs at Com- 
mon Law. 
A Preſcription to pay the Parſon the tenth Sheaf, as zt falls 
out, or the tenth Swarth, is not good, 1 Rol. Abr. 643. Plito. 6. 
Buta Preſcription to be diſcharged of Tythes in that Year, 
wherein the Field was fallow, in Conſideration he had ſet the 
Sheafs into Shocks when the Field was ſowed, this is good, 
1 Rot. Abr. 649. Plito. 4. EAT 
Cows. ] Cows which are milked pay no Tythe for their Pa- 


ſture; but if a Man hath but one Cow, and doth not make 


any Cheeſe, ſomething ought to he paid, but the Cuſtom of 
the Place is to be obſerved. Cuſtom. See Modus 

Anno 8W. a Preſcription was * that every Tenant 
within the Pariſh of * Kirkburton in Tork ſbire was to pay to the 
Vicar a Penny-half- penny for a Cow with one Calf, and ſo to 


the Number of 5; and for 5 Cows having Calves 1 s. 4d. and 


for 6 Cows having Calves 2s. 8 d. and for 10 Cows having 
Calves 2s. 8 d. and for every Cow withot a Calf 1 d. and for 
every Milch-Cow 1 d. in Satisfaction of all Tythes of Cows, 
Calves, and Yerbage and Paſture of their Lands in that Pariſh, 
and this was held a void Preſcription, becauſe the Payment 
of this Modus for Cows and Calves could be no Satisfaction for 
the Tythes of Herbage and Paſture ; beſides, tis not alledged 
what ſhould be paid when there are more than 6 Cows, and un- 
der the Number of 10, or when they exceed that Number. 
Deer, See Park.] Deer are not Tytheable de jure, becauſe 
they are fere nature, Ney 148. Het. 147. but they may pay 
Tythes by Cuftom. | | 
Eim.] Elm above 20 Years growth pays no Tythes, for 
. Eggs.) Eggs are Tytheable in kind, and where ſuch Tythes 
are paid, there is none due for the Chicken ; ſo where Tythe 
is paid for Chicken, there is none due for Eggs. | 
1it is a good Modus to pay 30 Eggs in Lent, for all Tythes of 
1 Rol. Abr. 648. Plito, 3. | 
Fallow=ground.] Fallow-Ground pays no Tythes for the 
Paſture in that Year in which it lies fallow, unleſs it remain be- 
yond the Courſe of Husbandry, for it makes the Land more 
Fruitful the Third Year, 1 Rol. Abr. 642, Plito. 9.649. Plito. 4. 


22 Lutw. 1052, Cro. Eliz, 446. Moor 278. Ferz 
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| Ferz Naturz.)] Beaſts and Birds which are Fere Nature 
are not Tytheable ; but Rabbits in a Warren, and Pidgeons in 
a Dove-Houſe are not progert Fere Nature, becauſe they are 
kept under Cuftody, and by that Means are reduced to be the 
Property of particular Perſons, and ſo are Bees under a Hive, 
and therefore all theſe pay Tythes by Cuſtom, 2 inſt. 6 ũm. 

Feunp=-Grounds,) Fenny-Grounds drained from the Wa- 

ter and madearable, or converted into Paſture, muſt pay Dibes, 
notwithſtanding the Stature 2 Ed. 6. 3 Bulſt. 165. Moor 430. 

Fi. ] Fiſh taken in the Sea are not Tytheable de jure, be- 
cauſe they are not only Feræ Nature ; but the Sea is not properly 
in any Pariſh, 1 Rol. Abr. 636. Plito. 6. Cro. Car. 264. 

But if that is a good Reaſon, then they ſhould pay Babes 
when caught in a River, becauſe moſt Rivers are in ſome Pa · 
riſh;z and yet Fiſh caught in a Common River pay no 7jthes, 
Cro. Car. 339. 1 Rol. Abr. 636. Plito 6. 

*Tis true, Anno g Car. the Court was divided upon this Point, 
but yet they granted a Prohibition to try the Right. 

But Tjthes may be paid by Cuſtom for Fiſh caught in the Sea 
and in the Rivers; and in ſome Places in Cornwall they pa 
Tythes of Fiſh caught in the Sea to the Parſon of that Paciſh 
wherein they are landed, and ſo at Tarmouth they pay Tythes for 
Herrings, but not the Tenth Fiſh, but ſo much Money, for this 
zs a Perſonal Tythe, and therefore the Tenth ſhall not be paid, 
unleſs by Cuftom, 1 Rol. Abr. 656. Plito. 42. 
| If a Man ſuggeſts a Cuſtom that all the Fiſh in a Ship ſhould 

be divided into 10 Doles, after the Owner's Part is ſeparated 
for the Uſe of his Ship, and that then the Tenth Dole is to be 
divided, one Moiety to the Parſon, and the other to the Town 
of Tarmouth ; this was held to be good, 1 Rol. Rep. 419. 

Flax.] Flax pays a Predial-Tythe like Hemp, and tis 
accounted inter minutas decimas, 1 Rol. Abr. 643. Plito. 3. 

Tho' it grew in great . in the open Fields; but hy 
the Opinion of * Chief Juſtice Holt they are minute Biber 
when they grow only in Gardens and other little encloſed Pla- 
ces, but when they grow in the Fields they are great Tythes. 

Fozeſt Lands. ] Foreſt Lands, not in any Pariſh, do gene- 
rally — to the Queen by Virtue of Her Prerogative, and 
She being ſeiſed of ſuch Lands ſhall pay no Ytbes; but tho? this 
is a Privilege annexed to the Crown, it may be a Queſtion 
whether the Grantee of ſuch Lands can have that Privilege. 

My Lord Rolls tells us he may ; but 'tis certain, that it a Fo- 
reſt is disforeſted, the Grantee of the Queen ſhall pay Th:bes - 
for thoſe Lands, which were formerly Parcel of the Foreſt, — 
387. Cro. Car. 94. Het. 60. 1 Rol. Abr. 655, 657. 

Fowl.) If Fowl are killed to make Profit of them, the 
Owner muſt pay a Perſonal Tythe. | 


— — 


Domeſtick 


: #3 Lev. 365. 
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Domeſtick Fowl! pay T'ythe-Eggs, or Chicken in their ſeve- 
ral Kinds; but where they pay T ythe-Eggs there ſhall be no 
Tythes paid of Chicken. - 34 
Fruit of Crees.] Apples, Pears, Plums, Oc. pay a Pre- 
dial-Tythe as ſoon as gathered, and an Action will lie upon 
the Statute of 2 Ed. 6, for ſubſtracting ſuch Bibes, or for not 
ſetting them out, | 41154336488 K 
Fur3es.]} Furze pay a Prædial-Tythe, unleſs the Owner of 
the Ground can be diſcharged by Cuftom, upon Payment of 
Hibe-Milk, or Calves of ſuch Cows which are depaſtured on 
that Ground where the Furzes grows, L:tt. Rep, 367. 
Gardens.] Gardens pay Tithes for Herbs, Hemp, Plants, 
Seeds, Saffron, Wood ; and this muſt be paid in kind, and there- 
fore the Tenth Part ought to be ſet out for the Parſon, |  :* 
Graſs, See Agiſtment.] Graſs pays a Prædial-Tythe; but 
if *tis cut and carried to feed the Owner's Plough-Cattle, . be- 
fore tis made into Hay, not having ſuthcient otherwiſe to 
keep them, no Tzthe ought to be paid for it, 1 Rol. Abr. 645. 
Where the Cuſtom is not to the contrary, the Pariſhioner 
ought to make the Graſs into Hay; but in many Places the 
Tenth Graſs- Cock is ſet out, and in ſuch Caſe the Parſon 
de jure make it into Hay upon the Land where it did grow, 
without alledging a Cuftom for it, 1 Rol, Abr. 643. 5 
A Preſcription to pay the Tenth Acre of Graſs, ſtanding in 
lieu of all Tythe-Hay, is good. 1 Rol. Abr. 648. Plito. 7. 
Tyſthes ſhall not be paid for the After-moath of Clover-Graſs, 
no more than for the ſecond Crop of ordinary and common 
Graſs, Lutw. 1704. ; 
Stapel.] Gravel pays no Ththes. | * 
Hap-] Hay pays a Pradzal-Tythe, as well in Orchards as in 
en e but no Tythes ſhall be paid for that which grows on 


ead-lands, where the Plow-Cattle can have only room to 

rn; but then there muſt be a Cuftom alledged to pay it, and 
the Party muſt aver that Head-land is only large enough to 
turn the. Plough on it, 1 Rol. Abr. 646. Lett. Rep. 13. 

And if once Tythes are paid for Hay, no Hibe ſhall be paid 
for the After- pa ſture of the ſame Land, in the ſame Year, 
1 Kol. Abr. 640. Telv. 86. 2 Cro. 116. | ; 
As to the manner of Tything it, the Cuſtom of the Place is 
to be obſerved, for in moſt Places the Tenth Cock is ſet out af- 
ter tis made in Hay; but where there is no ſuch Cuſtom, the 
Tenth Graſs Cock may be ſet out, 1 Rol. Abr. 644. 7 

And therefore, tho* the Tytbes of Graſs ought of Right to 
de made into Hay, get a whole Pariſh may preſcribe to pay 
the Tythe in Graſs Cocks before *tis tedded, and this without 
any Conſideration given to the Farſon, 1 Rel. Abr. 647. Plito i. 

But if 'tis ſuggeſted that the Owners of the Land have, time 
out of mind, found Straw to thatch the Body of the Church, 

and have therefore been diſcharged of all 7ythes of Lay; this is 
7 £1774 „ : not 


not good, for the Parſon hath no Benefit by it, becauſe the Pa- 
riſhioners are to repair the Church. Co. Elig. 276. 
If there is a Modus for the Hibe of Hay, and the Meadow is 
converted into Tillage, the Parſon ſhall have the Tythe-Corn 3 
but when the Lands are again converted to Meadow, the Mo- 
dus ſhall revive, Godb. 194. | v8 + 
So in Conſideration that the Parſon” and his Predeceſſors, 
time out of mind, had been ſeiſed of a Meadow in the Pariſh, 
the People ſhould be diſcharged of Tythe-Hay, this is good ; 
for it ſhall be intended that the Meadow was originally given 
to the Church, in diſcharge of the TIE of the Pariſh, 1 Rol. 
Abr. 649. Plito 6. but 'tis not a good Modus, that, in Conſidera- 
tion he had ſpent all his Hay in feeding Plough-Cattle, he 
ſhould be as d of the Tythe-Hay, 1 Rol. Abr. 650. Plito. 13. 
Heath, ] Heath. See Furze. | Et 
Heath and waſt Ground (other than ſuch as are —— 
from Tythes by Parliament) and which have heretofore paid no 
Tythes, by reaſon of Barreneſs, and which are afterwards im- 
proved and converted to arable and meadow, ſhall at the End 
of Seven Years next after ſuch Improvement pay Tythes, 1 
Virtue of the Statute 2 & 3 Ed. 6, cap. 13. or if they yei 
fome ſmall Tythes before the Improvement, they ſhall pay the 
ſame, during the firft Seven Years, but afterwards ſhall pay the 
full Tythes according to the Improvement. 52 
Hemp.) Hemp pays a Prædial- Hyibe; and becauſe there were 
various Ways of tything it, therefore by a late * Act of Par- 
liament a conftant Annual Sum of 5 s, per Acre ſhall be paid 
for Hemp-land before *tis carried off the Ground, and ſo in 
Proportion. e 
Herbage. ] Herbage. See Paſture, | A 
J Honey pays a Predial Tithe, and the manner of 
Tything it is by the Tenth Quart, or Pint, Cro. Car. 559. 
Jones 447. 1 Roll, Abr. 635. Plito. 1. | gh i 
Hops. ] Hops likewiſe pay a Prædial Tythe, but the man- 
ner of Tything it is various, according to the cuſtom of the 
Place; and of this Opinion was Juſtice Twiſden, who lived in 
Kent, and affirmed they might be Tythed by the Hills, by the 
Pole, or by the Buſhel, and if ſo, then the Tenth Part may be 
ſet out before they are Dried, and this agrees with the Caſe 
Reported by Juſtice Hutton, Sid. 283. Hut. 77. pO TUIST 
at my Lord Rolls tells us, they ought not to be Tythed be- 
fore they are dried, 1 Roll. Arb. 644. Plino * | 
A Modus cannot be pleaded in — of Tythe Hops, be- 
cauſe” they were brought into England in Queen Elizabeth's 
Reign; but a Suggeſtion to pay ſo much in lieu of all ſmalt 
Tythes will comprehend Hops, and in ſuch Caſe a Prohibition 
hath been granted, Sid. 443. 1 Vent. 61. | PRES 
But Hop-poles are not tytheable, when the Hops pay Tythes, 


Horſes. 
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558 Tythes. 
_ "Hoſes, See Cattel. ] If a Man Roms Horſe for the Saddle, 
no Tythes ſhall be paid for his Paſture; but if the Owner 

_ ſhould be ſucd, he muſt aver that he kept the Horſe for his 

Work and Labour, 1 Roll. Abr. 641. 2 Crr. 430. ai 

The Caſe of Pothil and May is very imperfectly reported by 

Mr. Bulftrode, in his firſt Part, fol. 121. viz. that no Tythes 

ought to be paid for the Herbage of Saddle Horſes kept for 

Pleaſure ; but for Cart-Horſes to till the Ground, the Owner 

ought to be anſwerable to the Parſon for their Herbage, which 

z contrary to ſeveral Reſolutions in the like Caſes. 7 
Tis true, if an Inn-keeper Depaſtures Travellers Horſes, he 

muſt pay Tythes for the Herbage, unleſs he paid Tythes for 

ow y of the ſame Ground, Hardres 35. 1 Roll. Abr. 641, 

650. 


But if Horſes are kept to ſell, and afterwards are ſold, Tythes 

ſhall be paid for their Paſture, 1 Roll. Abr. 647. Plito 14. 
' , » Youſes. ] Dwelling-Houſes are not properly Tytheable, be- 
cauſe they do not Annually Encreaſe; but by a Decree made 
by the Privy Council, Anno 153 5: it was Ordered, that 2s. & 
94, ſhould be paid for every Houſe in London, which Decree 
was confirmed by Act of Parliament, Anno 37 Hen. 8. cap. 12. 

Now, this Statute relating only to London, and the Liberties 
thereof, the Queſtion was ſolemnly debated in Dr. Gram's 
Caſe, 11 Rep, 16, whether the Pariſhioners of St. Martins Je 
Grand ſhould pay 2 5. in the Pound Rate for their Houſes there, 
becauſe it was a Liberty exempted from London, and for that 
no Tythes ought to be paid for Houſes, without a ſpecial Cu- 
ftom, but it was adjudged that ſuch Tythes ſhould be paid be- 
cauſe it may be reaſonably ſuppoſed that it was uſual to pay ſo 
much for the Land before the Houſes were Built on it. 

In Dr. Tayfeild's Caſe, Hob. 11. A Modus was denied to pay 
fof Tythes of Houſes in the Pariſh of St. Clements Danes, with- 
out Temple · bar; becauſe where no Tythes are due de jure, as 
they are not for Houſes, there can be no Modus for it, that be- 
ing only an Abatement of the full Tenth Part, but it was agreed 
that ſuch a way of Tything had been long uſed about London, 
and when the Statute took care of that City, the Places ad- 
joyning gained the ſame manner of Tything by Colour thereof. 

And tho* a Man ſhould ſuggeſt that the Houſe was held of a 
Priory, which was diſcharged of Tythes for all their Poſſeſſi · 
ons, that will not ovens ; becauſe there is a ſubſequent Starute 
which charges all Houſes in London, except thoſe of Noblemen, 
Moor 912. 37 Hen. 8. cap. 12. | 

Lambs. Calves. ] Lambs pay a mixt Tythe; but 
Payment is uſually guided by Cuſtom. | 

If the Pariſhioner hath Six Lambs or under, he ſhall pay a 
Half-penny for every Lamb, and if he hath above that Num- 
ber, then to pay one Lamb, this is a good Cuſtom. 4 


The 


The Tythe is to be apportioned with reſpett to the Places 
where the are engendred, brought forth and nouriſhed, and 
tis to be paid when they are weaned. | i 

A Preſcription to pay an Half- penny for every Lamb which 
he ſhall ſell before May- day, without any other Tythe for them, 
and he ſells them all before May- day, this is not good, for tis 
a meer Fraud. 1 Roll. Abr. 652. Plito 1. | | l 

Lead, ] Lead is not Tytheable de jure; but it Pays Tythes 
in Derby ire by Cuſtom. , a 
Aimehtin.] So by Cuftom Tythe may be paid of a Zimekiln, 
tho' there is nothing due de jure, 1 Roll. Abr, 642. Pliio 7. but 
not of Lime, for tis Parcel of the Freehold, 2 Iaſt. 651. | 

Lops of Trees. ] Lops above 20 Years Growth pay no T yeh 
for the Branch is privileged as well as the Body of the 
Moor 762, 908. 11 Rep. 4%. Witte 

And ſo tis if the Tree was not privileges at the firſt Lop- 
ing, — if afterwards *tis lopped, no Tythes ſhall be paid. 
I ro * 33. : q 'S 

But this is contrary to the Opinion of the Chief Juſtice 
* Richardſon, which was, that, if the Oaks or Aſhes under 20 
Years Growth are lopped, the Branches are for ever after- 

If the Tree become Rotten and fit only for Fuel, tis not 
Tytheable, becauſe it was once privileged, Moor 908. but Ju- 
ſtice Croke, who Reports the ſame Caſe informs us, that the 
Court was divided, Cro. Eliz, 100. 185 

Warble and Marie its. ] Marble and Marle Pits pay no 
Tythes, 2 Iaſt. 651. EY | * 

Maſt. ] Maſt of Oak or Beech, if eaten by Hogs, then the 
Tenth of the Value of ſuch Maſt ought to be pgid, but if ſold, 
then the Tenth Penny is due for Tythe. S 
|  Weers.] Are freed from paying Tythes of the Herbage, by: - 
the Cuſtom of the Realm, 2 Iuſt. 652. PB Gs 
Wills, ] As there are ſeveral ſorts of Mil ſo the Tythes of 
them are different, as for Inftance, the T'ythts of Corn-Mills 
are Prædial; the Tythes of Fulling, or Paper-Mills are Perſo- 
nal. 1 Rol. Abr. 656. Plite 3, 4. | | & 
Copper, Corn, Fulling, Iron, Lead, Paper, Plate, Powder, Rape, 
Saw, Stamping and Tin Mils; Of theſe Corn-Mills only. pa 
Tythes in kind as Mills, and that is the Tenth Toll-Diſh 3 A 


Corn-Mills built before the Statute 9 Edw. 2. are Tythe- free, 


therefore where a Suit is brought for Tythes of an ancient 
Mill, the Defendant muſt ſuggeſt that the Mill is very ancient, 
and hath never paid Tythes, and he muſt make Oath of the 
Truth of this Suggeſtion, for all new Mills pays T ythes. 2 Co. 
429. If a Corn - Mili ſhould be built upon any Land diſcharged 
of Tythes, by any Modus, the Mill ſhall be likewiſe diſcharged 


1 Roll, Abr. 65 2. Plito 4. 15 
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But this Caſe ſeenis to be unreaſonable, and therefore tis 
not Law; for the Profits of Lands, and of ſome Mills are of 
different Natures; the one Pays a Prædial, and the other a Per- 
ſonal Tythe, and ſo are — not in reſpect to their real 
Value as Lands are, but in reſpett to the Labour of Men, 1 Rol. 
Rep. 405. and therefore all Mills, except Corn-Mills, pay 
Tythes not as Mills, for they are only Engines of ſeyeral Se. 
cupations, and the Perſons uſing them pay Perſonal Tythes if 
they have been paid for 40 Years next before the Act 2 E. 6. 
2 Cro. 523. 2 Roll. Rep, 34. 1 Roll. Abr. 641, 19. | 

If a Modus of 6 f. $4. is paid for the Tythes of an ancient 
Corn-Mill, and the Mill- Stream ſhould change its courſe by ac- 

cident, and not by the Act of the Party, and the Owner pulls 
down his Mill, and rebuilds it to the Stream, the Modus ſhall 
ſtill continue, but if he had diverted the Stream himſelf, and 
then rebuilt the Mill to it, he ought to pay Tythes as fora new 

Mill. 1 Roll. Rep. 641, 652. Plito 1. - 

If there is a Modus for a Corn-mill, and the Party adds Two 
new Mill-Stones, there being anciently but One Pair, the Mo- 
dus ſhall not extend to the new, but the Parſon ſhall have the 

Milk. ] Milk Pays a mixt Tythe. 2 Browal. 30. 

Sometimes tis DBibed by the Tenth Quart, at the Parſonage- 
Houſe, or any other Place. Cro. Elig. 609. Moor 909. 

But this being very troubleſome, it hath been adjudged to 

y the Tenth Meal, and not the Tenth Quart at every Meal; 
and fome have been of Opinion that this Tenth Meal-ought to 
be carried by the Owner to the Parſonage-Houſe, or to the 
Church- Porch ; but this muſt be be Cuſtom, for in all Caſes 
the Ththes are to be ſet out, and paid where they ariſe; Raym 
277. | | | | 
* ſome Places they pay Cheeſe, and in other Places neither 

heeſe nor Milk, but ſome ſmall Rate, ſo that the Cuſtom of the 
lace is to be obſerved. ; | e 

A Modus to pay the Tenth Cheeſe made from May-4ay till 
Auguſt, in full Satisfaction of all Tythe-Milk of that Year is good. 
Cro, Eliz, 60g. 1 Roll. Abr. 65 1. Plito 19. | 
- "Wines. Mines of Braſs, Copper, Coals, Iron, Lead, Tin, 
pay no Tythes but by Cuſtom. | 
Mots. ] As to a Modus I ſhall mention it under the re- 
ſpelive Titles to which it properly belongs, but this I ſhall ob- 

ve in general, viz. that where-ever a Modus is alledged, 
there muſt be ſome Benefit left for the Parſon, though not the 
whole which is due, and therefore to preſcribe to be diſcharged 
of Tythes in Conſideration that he had employ'd all the Profits 
of ſuch Land to repair the Body of the Church, or to find other 
Neceffaries for the ſame is not good, becauſe there is no Re- 
con fo Parſon; but if it had been to repair the Chan- 
cel, tis otherwile, 1 Roll. Abr. 640, Plito 8. 

Is Mona- 


| Tythes. 561 

Monaſteries. See Abby Lands. 7 | 

Nurleries.] Nudfſeries of young Trees pay Tythes, for tho' theſe | 
Trees are Parcel, of the Freehold, yet when they are ſold and ſeve- 1 
red in order to be tranſplanted into another Place or Pariſh, or in 
the ſame Pariſh; they pay Dibes, otherwiſe all, or the greateft Part 
of the Pariſh, might be converted into Nurſeries, and ſo the Parſon ' 
would have no Tythes, Cro. Car. 526. Jones 416. 1 Roll. Abr. 637. 
Hardres 280, | 

If che Owner pull them up, he ſhall pay Tytbes, but if he ſells them 
5 1 before they are tranſplanted, the Buyer ſhall pay it. Har- | 

res 3 O. ö a 2 [ 
Oaks. ] Oaks above 20 Years Growth, tho not Timber, and only 

fit for Fuel, pay no Tythes. Moor 541. EB, 3h 

„ ſmall Oaks under 20 years Growth, which are apt for Ti m- | 

T. oor 8. 0 . ö 

Orchard. ] If the Soil of an Orchard is ſowed or planted, the Par- 4 
ſon ſhall have Hibes thereof, as well as of the Fruit of the Trees, be- | 
cauſe they are of diftin& Natures. 2 n/t. 652; 1 Roll. Abr. 642, 5. | 

Park.] If a-Park is diſparked, and converted into Tillage, it 
ſhall pay Jytbes in kind; but if there was a Modus before, it ſhall con- 
tinue ſtill. x Roll, Rep. 176. per Coke. e 

But this muſt be under ſtood where the Modus was to pay ſo much 
Money for all Tythes of the Park, for if 'tis for all Tythes of the 
Deer in the Park, then tis otherwiſe ; as for Inftance, if a Man 
preſcribes to pay a Shoulder of every Deer killed in the Park, or 
one Deer out of the Park, in ſuch Caſe; if tis diſparked, the Cu- 
ſtom is gone, and Tythe ſhall be paid in kind; but if the Cuſtom 
was to pay a Shoulder of Veniſon generalh, or to pay ſo much Veniſon 
in lieu of all Tythes, and *tis not ſaid out of the Park there, though 
ts diſparked, the Modus ſhall continue. | * 

In Cowper and Andrew's Caſe, the Court was divided: It was a 
Prohibition ſuggeſting a Modus to pay 2 s. Tearly, and a Shoulder of 
every Deer killed in the Park; Hobart and Nichols held, that the 
Modus of 2 5. continued, notwithftanding the Park was diſparked, 
becauſe it was a Sum certain, the other was but Caſual ; but the 
other Two Judges held that it was an entire Modus, tho' it conſiſted 
in Diſtin Matters, and therefore if part was gone (as they all agreed 
it was) the whole muſt likewiſe be determined, and the Yarſon ought 
to have the Tythes in kind,and ſo it was afterwards adjudg'd in Moor 
509. The principal Caſe is reported in Moor 863. Hob. 39. 1 Roi. 
Rep. 120, 1 Rol. Abr. 651. in which Caſe they agreed that had only 
2 5. been paid, then it ſhould continue ſo ſtill. E 

Pheaſants and Partrivges] Partridges and Pheaſants; if made 
Tame, pay a Perſonal Tythe, but if kept in a Wood encloſed, and 
their Wings are cut ſo as they cannot fly out, and there they lay 
Eggs, and hatch Young ones, no Tythes ſhall be paid for them, 
becauſe, tho? under a eftraint; they are feræ nature, and are not 
reclaimed; for if their Wings were not clipt they would fly out of 
the Encloſure, 1 Bl. Abr. 636. Plito 5. | | 
— 9 Agiſtment: See Grafs. 1 
| I if Peaſe are gather'd Green, to ſpend in the Owner's Family, 
tha? pay no T ythes, 1 Rol. Abr. 645. Plito 11, Oo _ Peta 


562. _ Tythes, 
| Perſonal Tythes] By the Canon Law, every Perſon ought to pay 
a Lenth Part of his clear Gains, either by Trade or Merchandize 
his Charges being deducted; but the Statute of 2 Ed. 6. reſtrains 
the Canon to ſuch Perſons who had conſtantly paid the ſame within 
40 Years before the making that Act. 7 | | 
Ptgrcons | Pigeons ought to pay Tythes de jure if they are ſold, 
but not if ſpent in the Owner's Houſe; Het. 147. 1 Rol. Abr. 644. and 
the Reaſon is, becauſe tis a. Proviſion to ſupport him in his Labour 
about other Affairs, for which the Parſon may have Tythes. 1 Rol. 
Abr. 635. Plito 2. 2 Rol. Rep. 2. Lit. Rep. 40. 311. | 
Tis true, the Books which are cited tell us ſo, but to me this 
ſeems to be a very indifferent Reaſon, becauſe in Tything the Na. 
ture of the Thing is to be conſidered, and not where it is ſpent. 
Nou, if the Place where Pigeons are ſpent would make them not 
Tytheable, when in their own Nature they ought to pay Tythes, 
then Corn, Piggs and Calves ſpent in the Owner's Houſe ſtand up- 
on the ſame Reaſon, and no Tythes would be paid for them, which 
would be of miſchievous conſequence to the Clergy, if it ſhould bo 
allowed to be Law. | 
If a Man hath Pigeon-holes about his Houſe, and Pigeons en- 
creaſe there, which are ſpent in his Family, he ſhall pay no Tythes 
for them. 1 Rol. Abr. 644. Plito 6. | 
ebe! Piggs pay a mixt Tythe, in the ſame Nature with Calves, 
uod vide, - | 
Pollards] Above 50 Years growth ſhall pay Tythes where felled, 
ber Opinion of Juſtice Windbam. _ | 
:Nuarrtes] Quarries of Coals, Slat, Stone, Gravel, Sand or Clay 
525 * 1 Jones, for they are ParceLof the Inheritance, 1 Rol. Abr, 
37. E. Plito 1. © | ſt ; | 
They are of the Subſtance of the Earth, and do not Annually en- 
creaſe. 2 Inſt, 651. 
Bakings] The Tenth Cock being ſet out, the Rakings of Com 
are not tytheable, unleſs by Cuſtom, for they are left for the Poor. 
Moor 278. 1 And. 199. | 
Theſe Rakings are properly the ſcattering of the Corn whereof 
Tythes have been paid, but it muſt be underftood of ſuch Rakings 
which are not voluntarily and fraudently left behind, Cro, Ez. 660, 
Moor 910. Lit, Rep. 31. | 
T herefore the 3 in ſuch Caſe muſt be, that they are m. 
uus voluntarie ſparſe, and tis not ſufficient to alledge that they were 
lapſe in collectione. 1 Rol. Abr. 645. Plito 12, Cro. El. 702. 2 Cra 575 
Boots] Roots ot Coppice:Grounds grubbed up, pay no Tythes, 
for they are Parcel of the Freehold; they are neither Creſcentes ot 
* Renovantes, March 58. 1 Ro! Abr. 637. Plito 7. gf 
\ Saffron] Saffron Pays a predial Tythe, and 'tis accounted znter 
minutas decimas, therefore, tho' tis enatted per Statute of 2 & 3 El. C 
cap 13. that Tythes ſball be paid as uſual for 40 Years laſt paſt, be. 
fore the making that Act, yet, if Corn hath been ſowed in a Field for 
40 Years, and the Parſon had the Tythes, and the Field ſhould be 
ſowed with Saffron, the Vicar ſhall have the Tythes. 1 Rol. Abr 643+ 
V. Plito 1. Gros Eli. 476, lem, Owen 74, Idem, Gowlds, 149. Len, 
Moor 909. 5 n 3 | Salt! 


| Salt]-Tythes muſt be paid of Salt, but this is by Cuſtom only. 
best] See Corn e ee IDES 
Sheep See: Wigol] If Sheep-continue in the Pariſh all the Year 
they are to pay Tythe- Wool in kind, but if removed from one Pari 
to another, the Parſon of each Pariſh muft have Tythes pro rata; but 
then by the Canon Law they muft continue 30 Days ina Pariſh; 
otherwiſe a ratable Tythe is due. „ TONE» 3p 
If they are fed in one Pariſh, and brought into another to be 
Shorn, they muſt likewiſe pay Tythes pro rata. 
If they die of the Rot, the Wool is not tytheable unleſs by Cuftom, 
If Sheerd about the Neck to pteſerve them from Vermin, the 
Wool is not tytheable. 1 Rol. Abr. 645: Plito 41  _ | 
So likewiſe if kill'd and ſpent in the Houſe of the Owner, the Skins 
are not tytheable but the Wool is. 1 Rol. Abr. 647. Plito 10. X 
Slate. ] Is not :9tbeable; Cro. Eli. 277, 1 
Siva Tac bus. ] Silva Cedua, this is Underwood under 20 Years 
growth, which being cut renews again from the ſame Stock or Root; 
and it pays a Predial Tythe. W 
But Wood uſually cut for Firewood; altho' tis of 25 Years growth 
or more, ſhall pay Tythes: 5 75 | | we OE : 
Tares.] Tares cut Green and given to Plough Cattle pay no 
Tythesz but it may be a Queſtion whether a Prohibition will be al- 
lowed upon a general Suggeſtion of this Matter; without alledging a 
Cuſtom in the Pariſh that no Tythes ſhall be paid for ſuch Tares; 
Lane 16. Gro, Car. 393. Jones 357. 1 Rol. Abr. 650. Plito 124. 
Tiles. ] Tiles are not tytbeable, 2 Inſt. 651 . 
Cimber and Trees. ] Timber-Trees, and N Oak; Afh - 
and Elm, above the Age of 20 Years were diſcharged of Tythes by 
the Common Law long before the Statute 45 Ed. 3, for that A 
was in Affirmance of the Common Law; and the Reaſon of this Pri- 
rilege is, becauſe ſuch Trees are employ'd for Timber to bui 
Houſes. Cros Elix. 1. 1'Brownl. 94. | 3 : 
And if they grow ſo long till they beconie rotten and fit only for 
Fuel, yet they pay no Tythes, becauſe being once privileged, it 
{tall not be loſt by their decreaſe. Cro. Eliz, 477. Goldſ. 145« Moor 
551. 2 Cro. 100. 1 Rol. Abr. 640. 2 | I : 
So Trees cut for Plough-boot, Cart · boot, Fencing, Cc. pay no 
ythes, though they are not Timber. 2 VEE 
But all Trees not fit for Timber, and not put to the Uſes afore- 
id, though above 20 Yeats growth pay Tythes. 3 5 
Curkeys.] There is a Caſe in Moor 599. where tis held tha 
[ythes ought not to be paid for Turkeys, or their Eggs, but this mu 
e a Miftake, and of that Opinion was Sir Simon Degg. Fo, 179. 
Turfes. ] Turfes uſed for Fuel pay a predial Tythe, and yet 
te Parcel of the Soil. 2 Keb. 596. 2 122188 
Underwood. Sec Wood.) Underwood pays Tythes, but if us'd for fen: 
ing Corn or Paſture-Ground it pays none. Cro. Elix. 499. Moor 683: 
But then it muſt be for fencing his own Corn, and the Reaſon is, be- 
auſe the Owner may give away all his Underwood to Fence the Cor 
other Men, and if ſo the Parſon can have no Tythes of it. 


00 But 


Corn was encloſed, of which he had the Tythes. 1 Sand. 145. 


Houſe, hy reafon whereof the Parſon had beriores decimas, this 


But *tis unreaſonable to ſuppoſe any ſuch thi ag, and if it wa 
bable to be done, jet the Perſon can ha ve no Prejudice by it, i [i 


tf the Owner will not cut his Coppice-Woord tin above 20Y ears growth, 
yet he ſhall pay Ththes for it; eſpecially-if tis cut for Fuel. Sid. 300. 

ectaſt.] If there are large Walt-Groynds, and tis not certainly 
known in what Pariſh they are, the Cattle feeding there ſhall 
Tythes to that Parſon where the Owner Dwells, per Star, 2 Ed. 6 ca. 10. 
e. — ria is tyteable ur jure by the Tenth Pound. 1 Re}, 

935. Plito 1. e - 

dantsus. J Tho! it may be Waſt to fell Willows, becuuſe in ſome 
Places they are uſed for Timber, butefpecially if they grow ſo as th 
ſhelter the Houſe from Storms, yet if thiey arefell'd, tho* above 20 
Years growth, they ſhall pay s, Hob. 219. 1 Rol. Abr. 640. 9.8. 

Wjoad, ] Woad pays a predial Tythe, and it growing in the Na. 
ture of an Herb, tis accounted inter minores decimas. Hay. 77. lien 
4 b.) Wood likewiſ dial Ile, and ſometi 

Mood. Wood likewiſe pays a predial 1 and ſometimes tis 
accounted alſo inter 2 z as for Inftance, if a Vicaridge 
is endowed with ſmall _ and the Yicar always had the Thrie of 
Wood, in ſach Caſe it ſhall be accounted a ſmall Tithe ; but tis gen: 
rally eſteemed to be great Dibes. 

t *tis not tytheable if ſpent in the Owner's Houſe, though it ma 
be ſo by Cuftom, for tis not diſcharged by the Law. 1 Kol. Air 
644. Plito 1. Cro. Car. 113. Het. 110, ee | 

Vet if the Defendant ſuggeſts that it vas burnt in his. Dwelling 


d 1 Vent, 76. 1 Rot. Abr. 656, Sd. 447. | 
% onght not to be paid for it, where tis uſed for fencing cm 
1 Rol. Abr 944. Plito 2, STEM 

So if *tis cut and burnt to make Bricks to repair or enlarge ti 
Owner's Houſe tis not tytheabJe. 1 Rot. Abr. 645. Plito g. 

But then ſach Enlargement muſt not be only for his Pleaſure, n0 
more than is neceſſary for the Habitation of his Family, for, if tis nc 
ſo alledged in the Suggeftion it will be difficult to get & Prohibition 
becauſe a general Suggeſtion that the Wood was burnt to mal 
Bricks for the Enlargement; of his Houfe would be ſo inconvenient 
that it might deprive the Parfon of his Tythes, for he might bulid 
Palace. 1 Rol. Abr. 645. PIid 10, | 

If Wood Grounds have likewiſe Timber-trees growing on the! 
and confifts for the moſt Part of 7 Trees, only ſome ſmall Bult 
and Underwoods intermixt, the Trees ſhall Privilege the Who! 
but if ſuch Trees grow S and the Underwood 1s the great 
Part, then it muft pay T'ythes for the Whole. 

'Tis to be ebſerved that Wood is rytheable only by Cuſtom, for | 
fore Archbiſhop Srretford made à Canon that it ſhould pay Tythes 

aid none; and as it is tytbeable by Cuſtom, ſo it may exempt 

om nt of Tythes ; for Preſcriptions are allowed in non 4 
mando for Wood in the Weld of Kent and Suſſex, but ſuch a Preſcript 
on was never allowed for Corn, becauſe that Pays Tythes de jun 


\ 
l 
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A egg that the Parſon hath bye ak a Wood Parcel of the 
Manner Ge. in Satisfaction of all Tythe- Wood within that Pariſh 


is good. 1 Kol. 395: ; SH | 
2 Prefect * o pay the Tenth Acre ſtanding is good. 1 Rol. 
0 45s 0 8. "5 . . 3 

Laſtiy, the manner of Tything it is by the Pole or Pearch, or b 
the 14 1 — ot or _— 8 to — — — the Pc. 

Wool i a mixt Tythe, and proportionable to the Time 
the Sheep are iu che Pariſh 28 for — if 40 Sheep yield 80 50 
of Wool, and are depaſtured in One Pariſh for a whole Year, the 
Parſon ſhall have 8 of Wool, and by conſequence but 4 16 if fed 
there only for Half a Year, and fo 2 1b for 3 Months, and but the 
Tenth of the Twelfth Part of the Wool, if they are fed there for One 
Month, and no longer. 1 

If Sheep are kifted and ſpent in the Owner's Houſe no Tythes are 
wi Lid * their Skins, but their Wool is Tytheable. 1 Rol, Abr. 

46 Plito 18. | 

And tis to he obſerved, that the Tythe-Wool ought to be paid on 
the Day of ſhearing the Sheep. 

There are ſeveral Prefcriptions relating to Tythe-Wool ; as if a 
Man hath under 10 Fleeces, then to pay a — 4 wr each Fleece, and 
if more, then to pay the Tenth Part ſine viſu & rafts of the Parſon, 
but this is an unreaſonable Preſcription. | 

Neither is it a good Modus to pay the 10th ib for s of Wool, if 
he doth not ſhew that he is to pay N 2 under 100. 
becauſe otherwiſe as to what is under 100, tis a Modas in non deci- 
mando. 1 Rol. Abr. 648 Plito 4. : | | 

But "tis a good Modes, that in Conſideration he did wind the Wool | 
into a Fleece, to be diſcharged of the Tyehes of that Wool which he 
ſheered from the Necks of the 12 Fortnight before and nter 
Michael mas; becauſe it 1 ſheering could not be for the 
Gain of the Wool alone, but to preſerve the Sheep from Vermin. 
1 Rol. Abr. 649. Plito 5. | | 

So a Su ion to pay the Tenth Part of Wool of all the Sheep he 
had before Lady-Day, and which he ſheared or ſold, and that it was 
to be in Satisfaction of all the Wool of ſuch Sheep which ſhould be 
brought into the Pariſh after Ledy-Day, is good. 1 Rot. Abr. 649. 

So tis a good Modus, that, in Conſideration a Pariſhiener hath 
Time out of Mind paid Ththe-Wool of all Sheep at the Shearing, as 
well of thoſe which be bought but Two Days before the Shearing, 11 
of thoſe which were kept all the Year in the Pariſh, he ſhou 
be diſcharged of the Tythes of thoſe he ſhould ſell but T wo Days be · 
fore the Shearing. 1 Rol. Abr. 648. Plito 1. | hen 


| 20D, Title. 


HIS word, as it relates to Eccleſiaſtical Perſons, was lat firſt 
only the entring a Prieft's Name in the Biſhop's . g ron), by 
which he was made one of his Clergy, and from which he could ne- 
ver de diſcharged without the Biſhop's Conſent ; and in thoſe Days 
if a Man was not owned by ſome Biſhop, it was uſual to ſay that he 


was /ing Titul, 
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566 Title. 

But this was before there was any Parochial Diviſion, for after, 
wards the word Title came to be applied to Pariſh-Churches, for Pa- 
rochia is accolens ad ſacram ædem, titulus autem. ædet ipſa, and ſome- 
tim es theſe words were promiſcuouſly uſed to ſignify each other. 

i But when the Boundaries of Pariſhes were fixed, then the Paro- 
ch a] Clergy, who had the greateſt Maintenance by the Extent and 
Largenels of their Endowments, were allowed oy the Canon Law to 
have Curates, which were called Capellani Parochzales or Stipendiarii, 
and the ReQors of thoſe Pariſhes might give ſuch Perſons a Title to 
recieve Orders as Aſſiſtants to them, tho' they had no legal Title to 
the Cure it ſelf; but then to make them more cautious in giving theſe 
Titles they were bound to maintain thoſe Curates if they ſhould 
happen to ftand in need of it, or rather the Biſhop was to do it, if 
he ordained a Man without a Title, that is, without any Aſſurance 
of being employed as an officiating Clergyman in ſome Church or 
Place of Divine Service 4 

This appears by the Thirty Third Canon, which provides that 
no Perſon ſhall be admitted into Orders, except he bringeth a Pre- 
ſentation to the Biſhop; by which he is preſented to ſome void Church, 
or unleſs he.bring a Certificate, that he is provided of ſome Church 
within his Dioceſs, or of ſome Miniſter's Place vacant in a Cathe- 
dral or Collegiate Church, or that he is a | Ruger of a College in one 
of our Univerſities, or except he is Maſter of Arts of Five Years 
ſtanding, or is to be admitted by the Biſhop himſelf in a ſhort Time 
to ſome Benefice, 

If the Biſhop ſhould admit, him to Orders without any of theſe Ti- 
tles, then he is to keep him till he is preferred, and if he refuſe he 
ſhall be ſuſpended by the Archbbiſbop, and one Biſhop more, from giving 
Orders for one whole Year. And here I cannot but take Notice, 
that this Diſcipline of the Reform'd Churches is an effectual Remedy to 

revent thoſe Evils, which are ſo frequent among the Catholicks, for 
tis a commong thing in Italy to ſee 10 or 12 Priefts in a Veſtry wait- 
ing for ſome Perſon to give a Fulio. among them to ſay Maſs, and 
ſometimes to ſee them turned out of the Veſtry before they have got 
a Penny to buy Bread: This is not ſo common in France; but yet 
there are many ſuch Adventurers in that Country who have no fixed 
Pariſhes, and can ſcarce ſubſiſt by that little Money which is given 
them for this Work. A late * Traveller has told us, that he always 
ſhunned thoſe Prieſts as be would Pzck-Pockets, and that it was a kind 
of Sacrilege for them to take Money on this occaſion ; ſo that if it waz 
in thoſe Places as it is with ＋. that no Man ſhould be ordained but 
ſome Benefice, they might be freed from ſuch Wanderers. 


Veſtry. 


T HIS word Ex vi Termini ſignifies the Place where the Veſtments 
of the Prieſts are kept. The firſt and the gteateſt Authority 
ve have for it is from the Holy Scripture, for when Jehu intended to 


* Jn @ Book entituled, Sure and Honeſt Means to Convert Here- 


ticks, Part II. pag. 26. | 8 
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deftroy the Worſhippers of Bac, he ordered thoſe who were over 
the Veſtry to bring out Veſtments for them 2 Kings 10. 12. 

It hath been the Cuftom of all Nations to appropriate peculiar 
Veſtments to their Prieſts, not only when they are in the actual Per- 
formance of Divine Offices, but when they are about other ordina- 
ry Occaſions. | | | 

Our Church hath appointed ſuch diftinguiſhing Veſtments for the 
Prieſts, not out of any Phariſaical Pretence of Purity in thoſe who 
wear them, but to diſtinguiſh from the Laity thoſe who are ſet apart 
to Adminifter about Holy Things. | 

And not only thoſe who are of the Inferior Order of Priefthood 
are thus diftinguiſhed, but even the Prelates of our Church have 
peculiar Veſtments to diſtinguiſh them from other Ranks and De- 
grees of Men. | a 0 
T hoſe of the Roman Biſhops are Copes, Palle, Surplices, Hoods, which 
are very rich and magnificent, but ours are Neat and Ornamental. 

*Tis true, about the beginning of the Reformation there was a ve- 
ry great Conteſt about theſe Veſtments; for Hooper, who was Biſhop 
of Glouceſter, refuſed to be conſecrated in them, becauſe they, were not 
(as he imagined) agreeable to the Simplicity of the reformed Reli- 
gion, but only invented for a pompous Celebration of the Maſs, and 
were conſecrated for that purpoſe. es 

But it is certain that theſe-Veſt-rents were uſed by the ancient Fa- 
thers before there was any ſuch Thing as Popery ; and tho' they were 
afterwards abuſed, even to Superftition, yet-that could not be a tole- 
rable Reaſon for taking them away; for if ſo, then the Churches 
themſelves might, with the ſame reaſon, be pulled down, becauſe they 
had alſo been conſecrated with ſo many ſuperſtitious Ceremonies, 


Vicar. | 


FT ER Dioceſſes were divided into Pariſhes, the Secular Cler- 

y, who had the Charge in thoſe Places, were called Rectors; 
and afterwards when their Rectories were appropriated to Mona- 
ſteries, the Monks kept the great Tythes; but the Biſhops were to 
take care that the Rettor's Place ſhould be ſupplied by another, to 
whom he was to allow ſome Portion of the ſmall Tythe for his Main- 
tenance 5 and this was called a Vicar, quaſi vicem Reftoris fungens, 
This Vicar was at firſt removeable, ad nutum Priory, but by degrees 
he got a ſettled Maintenance, which conſiſted in the Glebe, and ſome 
[mall Tythes. . 
He is inftituted and inducted in the ſame manner as a Rector, 
only with this difference, that, over and above what is required on a 
Rettor, he is to take an Oath of perpetual Reſidence of his Vica- 
ridge, ii aliter diſpenſatum foret ab Epiſcopo; and without taking 
fuck an Oath, his Inſtitution is void. 

Theſe Vicaridges were created when the King gave Licenſe to 
appropriate Benefices to Monaſteries, and that was about the be- 
* of the Reign of H. 3. but becauſe | Complaints 2 

made of ſuch Appropriations, the Pope decreed that where a Be- 


nefice was a ppropriated there ſhould be a Vicaridge endowed, un- 
der a Penalty if it was not. 71 24d . 
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568 UAicar. 
But this Penalty was eaſily remitted at Rowe, inſomuch that A 
15 R. 2. cap. 6. the Parliament took it into Conſideration, and made 
a Law, that upon every Appropriation the Biſhop of the Dioceſt 
ſhould ſ-2 that the Vicar was competently endowed ; which Law was 
of very little effect, becauſe the Biſhops in thoſe Days favoured the 
Monks too much, and permitted them to ſend one of their own Num- 
ber to officiate in the Pariſh-Church, and ſo kept both the great and 
ſmall Tythes themſelves. "hs | | | 
Therefore, Anno 4 H. 4. cap. 12. another Law was made, that, in 
every Church appropriated, one ſhould be ordained Vicar Perpetual, 
and be canonically Inftituted and Inducted (which the Monks were 
not) and alſo competently endowed at the Diſcretion of the Ordi- 
nary ; ſo that what the Vicar now Claims, is either by Endowment 
or Prescription. | | 
The Endowment is the Original Grant or Agreement made by the 
Abbot and Convent, or other Religious Body, to or with the Vicar, 
they having the whole Benefice appropriated to them; and theeQuan- 
tum was ſettled by the Biſhop, who was to be the Moderator be- 
'tween them and the Vicar. | 
_ - Theſe Grants were regiſtred in the Archieves of the Biſhop, or in 
the Augmentation Office, but moft of them are now loft, and there- 
fore if the Endowment it ſelf doth not appear; and if no particular 
Proof can be made of it, yet the Appropriation is not void, eſpeci- 
ally if a Vicar hath ever fince that Statute been Inftituted and Induct- 
ed into the Vicaridge, for in ſuch caſe it ſhall be preſumed that the 
Vicaridge was lawfully endowed, 2 Cro. 252. And tho' it may be 
re-united to the Rectory, out of which it was originally taken, yet 
if no Vicar hath been preſented for many Years, that ſhall be no diſ. 
continuance of the Vicaridge, for *tis the Fault of the Parſon him- 
ſelf in not Preſenting ; and therefore if a Vicar ſhould get the Queen's 
Title by Lapfe, he ſhall be entituled to the Endowment, tho there 
had not been a Vicar preſented before him for above 100 Years ; for 
a re-union to the Rettory ſhall not be preſumed by ſuch diſcontinu- 
ance to Prefent, unleſs ſomething be ſhewn to reunite the Vicaridge 
to it Cro. Elis. 873. | 
And where the Vicar cannot produce the Endowment, there Pre- 
ſcription uſually takes _ for if by conſtant Uſage he hath enjoin- 
ed ſuch a particular Eftate, that ſhall be a ſufficient Evidence of the 
Endowment; and if he could produce the Original it ſelf, and ſhould 
claim ſomething which is not mentioned in it, yet if he can prove 
that he and his Predeceſſors enjoyed it Time out of Mind, that will 
be a ſufficient Proof to ſupport his Right to it, becauſe where there 
hath been a long and conſtant Poſſeſſion, it may be reaſonably pre- 
ſumed that the Vicaridge hath been augmented with what the Vicar 
claims by the Direction of the Biſhop himſelf upon citing all Perſons 
concerned. | 
The Endowment hath no relation to the Lands, but to the T'ythes 
for if the Vicar preſcribes to have the ſmall Tythes, and if the Land 
had been plowed Time out of Mind, ſo that the Parſon had the 
Tythe of the Corn, yet if tis converted to any other uſe, and ſmall 
Vythes grow on that very Land, the Vicar ſhall have them. 2 Ro. 
* 33% Flo  —- Ba „„ ",. x on 
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Altar. 
Some Queſtions have been made concerning the meaning of words 
in ancient Endowments; as for inſtanee, where it apy to be de 
e 


decimis garbarum z the Queſtion was, who ſhall have the Tythe- Hay? 
and it was adjudged the Vicar ſhould have it; for though Garba doth 
now ſignify a Sheaf of Corn, yet ancient Grants ſhall not be expound- 
ed by the modern Acceptation of words; for tis probable that in 
former Days Garba might be uſed to gnify Hay, or at leaft that 
anciently Hay was bound in Bundles. 2 Rol. Abr. 335. Pliio 7. 
So by the word Altarage, the Tythes of Wool and Lamb, and of 
many other Things, are comprehended ; but this muſt rather be by 
the force and power of Cuſtom than of the word it ſelf; that is, if 
the Vicar hath for a long Time enjoyed ſuch Tythes, he ſhall have 
them ſtill as comprehended by that word. 5 
But there are ſeveral Churches in this Nation where the Tythes 
are wholly impropriated, and no Vicaridge endowed, and there the. 
Impropriators are hound to maintain Curates to perform Divine 
Service; but as for Appropriations, whilft they were in the Hands 
of the Monks, the Biſhop had Power to encreaſe the Salary of the 
Vicar; and if he could do ſo where the Vicaridge was endowed, I 
can ſee —_—_— but that he may do it where all the Tythes are im- 
propriated. 7 
pon theſe Endowments the Vicar hath an equal, tho not ſo great 
an Intereſt in the Church as a Rector, for he is Perpetuus Vicariis, 
the Soil in the Body of the Church is his Freehold, for *tis part of 
his Glebe; he muſt repair the Church, and for that purpoſe theTrees 


in the Church-yard belong to him, 2 Rol. Abr. 337. Plito. 3. 


But this was by Virtue of the Statute 14 Ed. 3. cap. 17. for before 
that A@ the Parſon and not the Vicar had the Freehold of the Glebe, 
he was ſubje& to every Charge of the Vicaridge, and if the Vicar 
himſelf was impleaded for any thing concerning it, he was to have 
Aid of the Rector; he could not mainiain a jaris utrum, which he 
may do now by Virtue of that Statute, and both the Parſon and Vis 
car have diftin& and ſeparate Rights, and may maintain diſtinct 
Actions to recover ſuch Rights. . | 0 

'Tis true, the „ did originally belong to the Parſonage, 
for it was derived out of it; but now by Preſcription it may be ap- 
pendant to a Mannor, becauſe tis poſſible the Rector might have 
granted it ſo Time out of Mind. 

But if there is no ſuch Grant, the Rector is ſtill of common Right 
Patron of the Vicaridge, tho' by Compoſition it may be ſettled other - 
wiſe; and therefore if he makes a Leaſe of his Parſonage, the Patron · 
age of the mung paſſes as incident to it. 2 Rol. Abr. 59. Plito. 4. 

But as it was taken out of the Rectory, ſo it may be united to it 
again; and this may be done by the Ordinary and Patron, as well 
when the Vicaridge is full, as when *tis vacant; and tho? ſach Reftitu- 
tution ſhould be defective when tis firſt made, yet being reputed to 
be good, the Statute of Diſſolution hath fully veſted it in the Crown, 
2 Rol. Abr. 337. Plito 1. 2 Co. 517. Palmer 113, Eliz. 813. 

And as a Vicar hath the Freehold of the Glebe, ſo he may preſcribe 
to have all the Tythes in the Pariſh, except thoſe of Corn; and by 
Virtue of ſuch Preſcription he ſhall haye the Tythes of P_——— 
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Seeds, as Clover-Graſs, Hops, Oe. for tho' he cannot particularly 
preſcribe in ſuch Caſes, becauſe they are new Things, yet they are 
within ſuch a general Preſcription, becauſe all ſmall-Tythes are 
thereby comprehended, and the great Tythes excluded. 2 Rol. Abs, 
333. Plito 7. | | 

But becauſe Vicaridges are commonly endowed with ſmall 
Tythes only, I ſhall give an Account what thoſe are. ' | 

Wood in its Nature is great Tythe; but yet if a Vicaridge is en- 
dowed de minutis decimis, and by Virtue of that Endowment the 
Vicar had uſually the Tythe of Wood, it ſhall paſs by theſe words. 
2 Rol. Abr. 335. Plito 8. Het. 135. 2 Bulſt. 27. Winch. 70. 

It hath been a Queſtion, whether Saffron, Woad, Hemp, Hops, Cc. 
ſhould pay ſmall Tythes or not; *tis true, theſe Things grow in Na- 
ture of Herbs, and ſo may be accounted among ſmall Tythes; but if 
they grow in great Quantities of Land, this changes them into great 
Tythes, that is, if whole Fields are planted with them; and this was 
the Opinion of the Chief Juſtice in B. R. in a late Caſe between Whar-. 
ton and Liſle, 3 Lev. 365. 4 Mod. 183 and 'tis probable it was ground- 
ed upon the Judgment in Udal and Tindal's Caſe, Hut. 78. 

But the Quantity of Land ſowed with ſuch Seeds cannot alter 
their Nature, nor can it make a Rule to determine what ſhall be 
ſmall Tythes, and what great; for then, if a ſmall Quantity of Land 
ſhould be ſowed with Corn, that would make it ſmall T ythes, which 
no Body will affirm, ſo that the Nature of the Thing planted or ſow- 
ed is chiefly to be conlidered, and not the Quantity of Land on which 
tis ſowed; for Things which grow in the Nature of an Herb muſt 
be reckoned ſmall Tythes, let the Proportion of Land on which they 
are ſowed be either more or leſs P's 

And here it may not be improper to mention the Statute of 29 Car. 
2. cap. 8. which takes Notice of Letters ſent by the King to the Bi- 
ſhops, immediately upon his Reſtoration, directing them upon the 
renewing of Leaſes of Reftories and Tythes impropriate or appro- 
priate to reſerve more than the ancient Rent, that it might be paid 
to the poor Vicars to augment their Vicaridges, which was to con- 
tinue during the Eſtate out of which it was granted, and afterwards, 
and that the Vicars ſhould be adjudged in the Poſſeſſion thereof to 
them and their Succeſſors, and ſhould have Remedy to recover ſuch 
Rents by Diſtreſs or Action of Debt. 

Such Leaſes are to be entred in a Parchment-Book, to be kept by 
the Biſhop's Regiſter, which being atteſted by the Biſhop himſelf in 
that Book, and that the Augmentation was intended for ſuch uſe, 
ſhall be as a Record, and a Copy thereof proyed by Witneſs, ſhall be 
given in Evidence, 1 7 | | 


Viſuation. 


ä 
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Three Years, or by his Archdeacon every Year, by Viſiting 
the Churches throughout the Dioceſs, Ut populus illorum cure com- 
miſſus ſalubriter a paſtoribus © ordine gubernetur, Q quod aſſiduis & 
piis Miniſtrorum officiis 'Ecclefiarum ipſarum ſtatus recte conſervetur, ' 

*'Tis the Duty of a Commiſſary to Summon the Churchwardens 


and Sideſmen to a Viſitation, but he hath no Authority to Summon 
any other Perſons ; but if he doth Summon thoſe Perſons, and they, 


refuſing to appear, ſhould be excommunicated for this Contempt, a 
Prohibition wonld be granted. Noy 123. 1 


TY 

Two Things are requiſite in theſe Viſitations: 
1. The Charge. 
2, The Enquiry. 


The Charge conſiſts of ſuch Things which the Viſitor thinks pro- 
per to impart to the Clergy ; but *fis uſually to put them in Mind 
of their Duty, and to perſwade them to perform it. 


The Enquiry did formerly conſiſt in ſeveral Articles taken out of 


the Canons, and the Biſhop's Viſitation being accounted an Epiſco- 
pal Synod, there were at that Time certain Perſons who attended 
it, and who were called Teftes Synodales, or Juratores Synodi, and 
they were to Preſent thoſe who were negligent in performing religi- 
ous Offices, or any Irregularities amongſt the Clergy, both in re- 
ſpelt to their Morals and Behaviour, and likewiſe all Dilapidations, 
and generally what they found to be amiſs in the Dioceſs. | 
The Biſhop at firſt exerciſed this ſuriſdiction alone; it was what 


H1S is that Office which is performed by the Biſhop once in 


m— 


was imply'd in his very Office, and this he was to doin every Pariſh 


throughout his Dioceſs once in a Year, there to examine the Mini- 
ſter and the People, which he might do with more eaſe at that Time, 
becauſe Pariſh-Churches were not ſo numerous then as afterwards. 
When this was diſuſed, then Eccleſiaſtical Perſons were to be aſ- 
ſembled in a certain Place, and Enquiry was made upon Oath con» 
cerning the State of the Clergy, and at this Place they were all bound 
to appear. | ra ns | 
Afterwards, when Biſhops came to be Minifters of State, and to 
attend the Courts of Kings, which began in the Norman Reigns, 
then Archdeacons were veſted with this Juriſdiction under the Bi- 
ſhops, and viſited in thoſe Years wherein the Biſhops did not. 
But ftill the Biſhops were to Viſit once in Three Years, and, be- 
ing then the King's Barons and Stateſmen, they came with very great 
Equipage, inſomuch that by the Council of Lateran their Number 
was limited according to their _ viz, if the Viſitor was an 
Archbiſhop, he was not to have above 50 Horſe in his Retinue; if a 
Biſhop, he was not to exceed 30; if a Cardinal, then 25 ; ifan Arch- 
deacon, he was to have no more than 7, and a Dean but 2; and if 
they reſpectively exceeded thoſe Numbers, then no Procuration was 
due for the Maintenance of the Supernumeraries, 


'F | But 


* 
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But even this was very chargeable to the Parochial Clergy, fo 

the Viſitor was to be maintained at their Expence a Day — 
in every Pariſh; and therefore it was thought fit to turn that Charge 
into a certain Sam, which is now called Procurations, and this is 

id to Afchdeacons in that very Year wherein Biſhops viſit, for tis 

ſome affirmed to be due to them ratione 0ffici/ ; and ſome fay tis 

due to them by Virtue of the Statute of 33 Hem. 8. cap. 5. by which 
theſe Duties are made Penſions. ay 

The firſt of theſe Opinions is contrary to ſeveral Canons, which 
not only enjoin Perſonal Viſitations, but expreſly forbid any Proc 
aw to be paid where the Archdeacon himſelf did not viſit in 

erſon. 25 | | 

But notwithſtanding thoſe Canons, Cuftom hath ſo far prevailed, 
that the Archdeacon receives theſe Fees in the Biſhop's T riennials, 
when they do not viſit in Perſon; but inſtead of that they hold 2 
Chapters about Eaſter and Michaelmas, and there, by themſelves or 
their Officials, they formally enquire into the State and Condition 
of the Church, which Enquiry is now called a Viſitation, and for 
which they are entitled to theſe Fees. 

Having been ſo long upon the manner of V tationt, I ſhall pro- 
ceed now to ſhew, 4 | 1 . 


1. Who-are the Viſitors. 
2. Who may be vi#:ed, 


As to the firſt, tis certain, that, by the Common Law, the Ki 
and Queens of England have Power to viſit, to reform, to corr 
all Diſorders in the Church; but generally the Biſhop is the Viſizor, 
not only of the Churches within his Dioceſs, but of every Spiritual 
Hoſpital; for all Abbies and Priories were formerly viſitable by 
him, if. not exempted from bis Juriſdiftion ; and thoſe, which were 
ſo — — before the Diſſolution, were by the Statute of 31 H. 8. 
made ſubject to his Vi tation, if they were within his Dioceſs, or to 
| es — of ſuch Perſons whom the King ſhould appoint. 

»Tis true, ſome Alteration was made of this Law, by the Statute 
of 1 Ph, & M. cap. 8. but by the Act of 1 Bit. the Power of Vſita- 
tion was reftored to the Ordinary, | 3 

And becauſe Colleges and other Schools of Learning are generally 
efteemed Part of the Eccleſiaſtical Body, therefore I ſhall give the 
Reader an Account by whom they are to be viſited. 

And as to this Matter, they are ſubjeft to a double Viſitation in di- 
vers R vit. By the Archbiſhop Jure Metropalitico; this was 
claimed by Archbiſhop Laud, and decreed in Council, that he had 
a Right to viſit both the Univerſities, as to their Doctrine, Church- 
Diſcipline and Ceremonies, but that he had no Right to meddle 
with the private Statutes of the Founders. 9 

They are likewiſe to be viſited by the Founders and their Heirs, 
unleſs they appoint a ſpecial ii tor, and then they axe ſubject to his 
F;firation in point of Government: | 


Ne . | This 
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is 


called Religions into 


* 


Allitation. 


This appears in that famous Caſe of Exeter College, wherein the 
Power and Authority of a Viſitor was debated, and the Law is now 


ſettled as to that Matter, which is thus: | 
Dr. Bury was Rector of Zxoter- College, and being deprived 
the Biſhop of Exevey, whom the Founder had appoi to be N- 
ſtor ; the Queſtion was, whether that Sentence of Deprivation was 
examinable in the Courts at Weſtminſter, A r 
It was the Opiniow of Three Judges that it was, becauſe the Col - 
lege is a Temporal Corporation, and the Deprivation of the Head a 
Temporal Thing. | ; 
That that Court of B. R. hath a Superintendency over all the Pro- 
ceedings of Viſitors, which may appear by many Inſtances of a 
Nature; for Commiſſioners of rs, and of Bankrupts, tho* they 


derive their Power from Acts of Parliament, yet their Proceedings 


are examinable in that Court. 


Tis true, the Viſor is made a Judge by the Founder, and ſo is 


an Arbitrator by the Parties; but his Judgment is uſually ſet aſide, 
and ſo may the Vifrors ; for, if his Sentence ſhould be final, then 
great Part of the Nation in former Times would not have been ſub- 


ject to the Rules and Government of the Common Law, becauſe the 


rich Men were £ot info Guilds and Fraternities, the learned Men 
into Halls and es, the poor Men into Hoſpitals, and thoſe 

9 ries and Abbies; theſe were all Perſons 
and Places of publick Uſe and concern to the Nation, and therefore 
it would be abſurd to affirm, that they were ſubjett only to a Viſitor; 


and to be governed by particular Law amongſt themſelves, exempt- 


ed from the Power and Authority of the Common Lac. 
But upon a Writ of Error, brought in the Houſe of Peers, this 
Judgment was reverſed upon theſe Reaſons, vid. The Right or Pro- 
perty of the Land which was in the Founder gave him à viſitato- 
rial Power in Law, and the Charity given by him muſt be ſubje& to 
ſuch Limitations as he thought fit to impoſe on thole who receive it, 
and therefore, he having appointed a Vitor, he is made Fides Com- 


miſſarius, and his Sentence ſhall be pceſumed the Sentence of the 


Founder himſelf, which cannot be thought unjuſt, eſpegially by thoſe 
who partake of his Charity; and if not unjuft, then not to be ex- 
amined elſewhere.  - b #420 | 
And tho* Corporations for publick Government, and which ſubſiſt 
merely by Grants from Kings and Princes, and which never had any 
rticular Foundery or Viſitors, are ſubject to the Courts at Weſtmine 
er; yet Corporations for Charity, founded and endowed by pri- 
vate Perſons, ars ſubject to the Rules of the Founders. 
But where the Perſons to whom the Charity is given are not in- 
cor porated, but are only a mere arbitrary Society of Men; there is 


no ſuch viſitatorial Power, becauſe the Intereſt of the Revenue is 


not veſted in tbem; which ſhews, that, where they are incorporated, 
the Right of Vſtation ariſes from the Foundation, and ſo the Viſitor 
acts as Founder, and by the ſame Authority, but not merely by the 
ſame, for the Founder himſelf could nor give a Vifitor any ſuch Power 
to remove — out of a Society, ſo as not to be accountable to 
any other Court. | 

a | There- 
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- Therefore the Viſitor muſt be veſted with ſome other Power, be⸗ 
| fides the Will of the Founder, and that muſt be ſuch which, he hath 
by Virtue of the Grant from the Crown, by which this College was 
made a legal Corporation, tho' it was left to the Will of the Foun- 
der to appoint what Laws he thought fit to govern it. 115 


As for the Authorities in Law, there is Dr. Coveney's Caſe, — 


was Preſident of Mag dalen- College, and deprived by the Bifhop of 
Mincbeſtes, who was Vſi tor; and the Doctor appealed to the Queen 
in Chancery, and it was reſolved that it did not lie. | 
*Tis true, there is an Inference made in that Caſe, viz, becauſe 

no Appeal:did lie, therefore an ex hoc ſequitur, that the Doctor might 
have an Aſſize; but this muſt be a. Miſtake, f. 

cannot maintain an Aſſize, becauſe he hath no ſole Seiſin. 
I bere can be no Inſtance given of ſuch an Action, and that Infe- 
rence was little regarded, for in the very next Year the Archbiſhop 


of Canterbury nominated a Warden to Merton-College, as being Pa- 


tron upon a Devolution to him : Some of the Fellows oppoſed the 
Admiſſion of the Nominee, and thereu pon the ſame Archbiſhop pro- 
ceeded againſt them as Vſitor, and deprived them, yet no Aſſiae was 


brought. 


About Six Years afterwards, one Harriſon was choſen Preſident 


of Corpus Chriſti College, and after he was Elected, one Cole was no- 
minated by the 3 ; but the Fellows refuſing to admit him, the 
Biſhop of Wincheſter, who was their Vitor, deprived them, yet no 
_ Aſſze was brought by them. 1 | 
Ihe Head of the College is only a viſible Perſon of the Body Ag- 
gregate, he cannot ſupport a real Action, becauſe he hath no Title 
to the Rents before a Dividend. | s 

Tis true, the Power of a Viſitor is great, and *tis neceſſary it 
ſhould be ſo, for the Peace and Quiet of the College is more to be 
* — than the perſonal Injury of any private Perſon. 

herefore the Founders took particular Care to prevent all Lau- 

Suits amongſt the Members of thoſe Societies, as knowing them to 
be deſtructive to that Quietneſs which is neceſſary for their Studies; 
and *tis for this Reaſon, that in ſome of their Statutes they have 


provided, that if the Head ſhould be deprived, nullam ationem, 


nullum juris remedium canonici vel civilis babeat. 

The Courts at Weſtminſter have always denied Mandatory-Writs to 
reſtore Perſons to their Fellowſhips ; they did ſo in Dr. Withrington's 
- Caſe, who was depriv'd of his Fellowſhip of Chriſt-· College in Cambridge. 

So they did in Dr. Patrick's Caſe the very next Year, who was 
choſen Maſter of @ueen's-College, but another was admitted; and 
tho' it was urged that this was Matter of Free-hold, and that it 
was a Temporal Thing, yet it had no Remedy. | . 

Anno 22 Car. 2. Daniel __ was depriv'd of his Fellowſhip 
of New-College, but had no Remedy at Law; and the Reaſon is, be- 
- cauſe in all theſe Caſes an Appeal lay to the proper Viſitor, who hath 
2 Juriſdiction, and whoſe Determinations are final, for otherwiſe 
all Suſpenſions and Deprivations would be examinable in the Courts 

. of Law; and every little Controverſy in the College _— 
11 6 0 brou 


or a Head of a College 


| Uiſitation; es 
brought to Veſt minſter-· Hall, which would be of great Advantage to, + 
Attornies and Lawyers, but none to the Univerſities. . | 
If we look into the Practice of all civilized Nations, we ſhall fiad 
thoſe Places had always a peculiar juriſdiction within themſelves, 
by which all Differences ariſing amongſt Scholars were to be decided 
there, and Exemptions were always allow'd them from the Juriſ- 
diction of Temporal Courts, ne à ſtudiis avocentur ad lites alibi motas. 
I ſhall only mention Lay-Hoſpitals, which are commonly built and 
83 to ſupport poor People, and thoſe are viſitable by the 
atron. | : a 
This is any unlawful Poſſeſſion of a Church, by a Perſon who hath 
no manner of Right, and who comes in upon the Preſentation of a 
common Perſon, when in Truth the Right of the Patronage did 
lawfully belong to another; but in ſuch Caſe, if the Clerk ſhould. 
be admitted and inſtituted, and there is a Plenarty for 6 Months, 
the true Patron had no other Remedy at, Common Lau, but to re- 
cover his Right by a Writ of Right of Advowſon : w_ 
And that he could not have, unleſs he had a Fee-ſimple, and ſome 
of his Anceſtors had preſented once; for, i? he had a Fee- ſimple by 
Purchaſe, yet if he never preſented, or if his Anceſtors had preſent- | 
ed, and he had only an Eftate-Tail, he was Remedileſs at Common 
Law); but this is-prevented by the Statute of Ve 2-capes. (7) ſo that 
now, if Tenant in Tail ſuffer an Uſurpation and dies, his Iſſue may 
recover in a Quare Impedit. wel MT 
But that Preſentation was quite loſt pro hac vice, becauſe, tho' ths 
Iacumbent came in by a wrong Patron, yet his Admiſſion and Inſti- 
tution were legal and judicial Acts which were performed by the 
Biſhop himſelf, who can never be ſuppos'd to be injurious to the Pa- 
tronage of another; and therefore it was held reaſonable, that ſuck 
an Incumbent ſhould be quieted in his Poſſeſſion, becauſe the Service 
of God, and inftrufting the People in his Laws, are more to be re- 
garded than the private Rights of any particular Perſons. . | 
And even in the Caſe of the Queen (a) tho' an Uſurpation and 
Plenarty was no Bar to her Right, yet ſhe could not Preſent before 
the Incumbent was removed by a Judgment in a Quare Impedit, ſhe 
is only put out of Poſſeſſion, ſo that ſhe muſt bring that Action; 
but ſhe is not diveſted of the Inheritance of the Adyowſon by any 
Uſurpation whatſoever. *T | 
But to return to the Caſe of a common Perſon, the Law hath pro- 
vided a Remedy by Three ſeveral Writs againſt an Uſurper, One of 
the Right, viz. A Writ of Right of png and T wo of the Poſ- 
(eſhon, viz, A Quare Impedit, and an Aſſize of Darergn Preſentment. 
I have treated of a Cure Impedit under that Title, Aſſizes of 
Dareign Preſentment areſeldom brought, therefore, I ſhall proceed 
to ſhew how an Advowſvn may be loſt by Uſurpation. 
"Tis certain that a Preſentation may be loſt by the Negligence of 
the Patron, in not Preſenting within Six Months after che Avoi- 
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_ (4) 2 Ut. 357. (e) 6 Rep. 39, 45+ b. 2 Init, 357, 
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676. --  Qtſitation. Es, 
dance; and tis as certain that the Inheritance of an Advewſon may 
be loft by Uſurpation. f | p read 
But then ſuch Uſurpation muſt commence, | 


1. Upon fome Preſentation which is good in Law: 
2. It muſt be to a void Church. 
3. There muſt be an Admiſſion and Inftitution upon it. 


1. It muſt commence on a Preſentation which is good in Law; 
and therefore it can never be upon a wrongful Collation ; for that 
cannor make an Uſurpation againſt the true Patron, becauſe ſuch 
Collation ſhall be taken only as a Proviſion for performing Divine 
Offices during the Vacancy; and therefore, if the Patron preſents 
his Clerk, and the Biſhop refuſes him, and a Qware Impedit is brought, 
the Biſhop can never plead Plenarty for Six Months upon fuch 
wrongful Collation in bar to that Action. But tho* a wrongful Col- 
lation will not make an Uſurpation againſt the Patron, yet if tis 
made upon him who hath a Right to Collate, and there is a Plenar- 

for Six Months, that will put him to recover it by a Writ of 


| Right of Ad vowſon. 6 Rep. 50. 


It can never commence upon a Preſentation which is void in its 
felf; as for Inftance, if a Corporation doth miſtake their Name in 
the Preſentation 3; tho* the Clerk is admitted, and the Six Months 
paſs, that. will not make an Uſurpation, becauſe the Preſentation 
was void. 1 Bal. 91. 2 Cro. 248. e 

So if the Preſentation is upon a Simoniacal Contract, that will 
not make an Uſurpation upon the right Patron, for the Reaſon be- 
fore - mentioned; for in ſuch Caſe the Preſentee was never lawful In- 
cumbent. 2 Rol. Abr. 370. Cro. Lit. 120. | | 

So if a Perſon is preſented to a Donative, and afterwards admit? 
ted, inſtituted and inducted; this will not make an Uſurpation, be- 
cauſe a Donative ts not preſentable. | 

So where the Queen recites in her (b) Preſentation a Title which 
ſhe had not ; this will not make an Uſurpation, for it is void. 

2. The Preſentation muſt be to a void Church, that is, where the 
Avoidance is ſuch, that the Patron is not bound to preſent till No- 
tice, but may preſent, if he pleaſe, without Notice; as if the Clerk 
is deprived for a Crime, the Patron may take Notice of it if he 
will, and may preſent another; but he is not bound to do it, be- 
cauſe the Church is not abſolutely void to him, ſo that a Lapſe may 
incur till he hath actual Notice of the Deprivation, 

So upon a Relignation the Church is void, and the Patron ought 
to have Notice of it; but if a Stranger preſents in ſuch Caſe, and 
his Preſentation is not void in Law; but his Clerk is indu#ed on it, 
and continues in Poſſeſſion for Six Months ; this is an Uſurpation, 
and he cannot be removed, becauſe the Induction is a notorions AR, of 

which the Patron (e) ought to take Notice at his Peril; but if ſuch 
Reſignation had been made upon any Contrivance, and on purpoſe 
to defraud the Patron, there tis otherwiſe. | 


(0) Hob. 302, (c) Rol. Abr. 369. Plito, 3. 
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There 4s-anothet Thing to be dvferved, wit: e where 
an Inheritance of an Adyowſon was ga an b the 5 
muſt be na manner of Privity between the Ufuxper an Bb U. 
upon hom tis made. A 57 I 30,9053 FRET 24 
; Firſt, there muſt be no Privity (4) in Blood between hit 
if an- Advouſen deſoends to Coparceners, and ons uſurps.pp0! 
Turn df the other, yet that will not pur boyane b Pollclior Hut 
ſhe may preſent when her Turn comes 0 24 

But now the Law is otherwiſeʒ for where there are Cores 
e) and hey make Partition to preſent by T urns, and an Uſurpa- 
tion is made upon the Turn of one, it ſhall put an dut of = 

So there was to be no Privity of E ſtate. (-f between, them dec 
therefore, if a Leſſor for Years of an Advowſon uſurps his Leſſee 
this bars him of that Preſentation, but not of the next Turn. 

But now, if there are Two Tenants in Common, or Jointenants 
(g) and one preſents alone; this doth not put the other out of Poſ- 
ſeſſion, for upon the next Avoidance they may join in the Preſenta- 


tion, and this is by reaſon of the Privity of Eftate which is between 


them. 


all manner of Uſurpations z as for Inſtance, thoſe Advbwſons of 
which the Queen is ſeized in her own Right; | | 


. *Tis-true, the Law was held otherwiſe formerly... Vits that den | done / 
ble Uſurpation * diveſted the Queen of the Inheritance of her Ad- 


yowſon, and that She ſhould be put to her Writ of Right to recover 
it, as a common Perſon is upon a ſingle Uſurpation. | 
But this was denied by my Lord Anderſon (b) in the Caſe of the 
King againſt the Biſhop of Winton ; for as he cannot be diſ 2 
of Land, ſo he cannot be put out of Poſſeſſion of an Advowſon; and 
he laid it down as a Rule, that of things tranſitory he may be put 
out of Poſſeſſion, but not of an Inheritance: N : 
This Learned 0 overyruleg by more; but upon 4 Writ 
of Error brought, Jadgment w Fed ; for an Uſurpation 
upon the (i) Queen's Advowſon, and a Plenarty for 6 Months binds 
Her only as to the Poſſeſſion, and not as to the Right of the Advow- 
ſon ; ſo that ſhe may remove the Uſurper at auy Time by a Judg- 
ment in 4 Quare Impedit. 55 2 3 
And the Law is now ſettled () that neither 2 qr more Uſurpations 
do diſpoſſeſs the Queen of her Preſentation ; for as to her the In- 
cumbent is a Freſpaſſer, (1) and as ſhe may remove him whilſt li- 
ving, ſo ſhe may preſent after his Death . _ Res 
So likewiſe Adyowſons, of which Biſhops are ſeized in Right of 
ir Churches, are protetted againf A to 
the Prejudice of their Succefſors z tho? ſuch Uſurpations do bind du- 


= 4 —— 


(d) 2 Rol. Abr. 369. Plito 3. (e) 2 Vent. 39. (f) 2 Rol. Abr 3713 
Plito. (g) 2 Rol. Abr. 373. Plito. 22. 1 And. 63. * Dyer 351. 
N 54. (i) 2 Cro. 123. 1Brownl. 166, March. 90. 2 Rol 

br. 371. Plito. 5. ( Owen 43, 1 And, 81. Moor 338. (1) 
Moor 421. Cro. Eliz, 519. | 


But there are ſome Adyowſons which are protected by Law from 
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de Life of the Biſhops themletves, yet after thetr Deceaſe, the 
2 have a Quare Impedit, On) either in the Life-time of 
ſurpers, or preſent to the next Turn after their Death, and 


| may be the ſame upon the Statute 13 EM. cap. 10. 
2 Ces Felle aſtical Perſons, — are ſeized of Advowſons in 


; 95 is by Virtue of the Statute 1 lit. which refttaitis Alienations 
Bi as | 


- * Right of their Churches, for they ate teftrained by that Statute 


from mreting Eftates other than for 21 Years, or 3 Lives. 
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"AETERATION OF THE PRAYER BOO | 
"=, THE PRINCHSS OF AES. 


(From the London Gazette of last night.) 


3 


At the Council Chamber, Whitehall, the 11th day of | 


March, 1863 resent— Archbish of Canterbury 
Lord President, the Duke of — the Duke of New. 


castle, Viscount Palmerston, the Bishop of London, Sir 


George Grey, Bart., Mr. Card well, Mr. Lowe. 
8 in the 


the — of the Church of England, provision is made 
for such alteration in the prayers for the Royal family as 
from time to time shall become ne: and be directed 
by lawful authority, it is, thereupon, this day ordered in 
Council that in the Morning and Evening Prayers, in the 
Litany, and in all other parts of the Public Service, as well 
in the occasional offices as in the Book of Common Prayer, 


where the Royal family is appointed to be particularly |. | 


rayed for, the following form and order shall be observed: 

Albert Edward, Prince of Wales, the Princess of Wales, 
aud all the Royal family.“ 

And it is further ordered, that no edition of the Com- 


mon Prayer be from henceforth printed but with this 


amendment; and that in the meantime, and until copies 


| of such edition may be had, all parsons, vicars, and ourates 
'| within this realm do (for the preventing of mistakes), with | 


the correct and amend all such prayers in their 
church books, ö— to the foregoing direction : and 
for the better notice 

th printed and published, and sent to the several 


{ parishes ; and that the right reverend the bishops do take 
care that obedience be pada to the same Z 


ARTHUR 


At the Council Chamber, Whitehall, the 11h of 
March, 1863, pregent—Archbishop of Canterbury, Lord 
President, Duke of Someiset, Duke of Neweastle, 
Viscount Palmerston, Bishop of London, Sir — Grey 
Bart,, Mr. Cardwell, Mr. Lowe. In pursuance of an act 
passed in the tenth year of her Majesty Queen Anne, and 
of another act passed in the thirty-second year of his 
for perging tor (68 Royal fantity In (hes park af Greek 
or praying for the Royal family in tha rea 
Britain called Scotland; ib is hereby ordered in council 
that henceforth every minister and preacher shall in his 
respective church, congregation, or assembly, pray in 
express words, © For her Most Sacred Majesty Queen 
Vietoria, Albert Edward, Prince of Wales, the Princess of 
Wales, and all the Royal family ;” of which all perabns 
concerned are hereby required to take notice and gavern 
themselves — 4 ARTHUR 


i 
Aot of Uniformity, which established | 
| 


ereof, that this order be forth-*| 
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